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Viii  ADVERTISEMENT. 

as  turned  upon  mere  questions  of  fact,  and  ab- 
staining from  a  repetition  of  similar  points,  though 
occurring  in  cases  not  unimportant  in  themselves, 
and  deeply  affecting  the  interest  of  the  parties  to 
whom  they  related.  He  has  to  lament,  however, 
that  of  several  Cases,  which  from  their  importance 
would  have  composed  valuable  additions  to  this 
-  work,  accurate  notes  could  not  be  obtained,  and 
that  they  live  only  in  the  imperfect  but  highly 
favourable  recollection  of  those  who  happened  to 
attend  the  Judgments. 

From  like  considerations  he  has  omitted  Tes- 
tamentary Cases,  which  are  occasionally  submitted 
to  that  Court,  and  which  have  been  invariably 
decided  according  to  the  law  established  in  the 
Prerogative  Court,  a  Court  possessing  a  more 
extended  jurisdiction  on  such  subjects,  the  course 
and  tenor  of  whose  proceedings  is  sufficiently 
communicated  in  Reports  more  immediately  de- 
voted to  that  purpose. 

He  has  availed  himself  of  such  publications  of 
particular  cases,  as  have  before  appeared  in  an 
authentic  form ;  and,  in  so  doing,  has  to  express 
his  obligations  to  the  late  Dr.  Laurence  for  the 
Report  of  Evans  v.  Evans,  by  whom  it  is  under- 
stood to  have  been  edited  4  to  Sir  Alexander  Croke, 
for  the  Report  of  Homer  v.  Liddiard ;  to  the 
Editor  of  the  Report  of  Loveden  v.  Loveden  ;  and 
to  his  friend  Dr.  Dodson,  for  the  Report  of  Dal- 

rymple 


ADVERTISEMENT.  ^^ 

rymple  v.  Daliymple ;  and  of  Sullivan  v.  Sullivan  ; 
all  which  make  so  conspicuous  a  part  of  this  col- 
lection. 

He  has  to  acknowledge  the  obliging  communi- 
cations of  the  Gentlemen  of  his  Profession  diuing 
the  progress  of  this  work. — He  is  more  especially 
indebted  to  Sir  Christopher  Robinson,  King's 
Advocate,  to  Dr.  Arnold,  and  Dr.  Swabey,  for 
their  liberal  communication  of  many  valuable  Notes, 
and  much  useful  information  respecting  Cases, 
which  had  been  adjudged  during  the  period  of 
time  long  antecedent  to  his  own  personal  attendance 
at  the  Bar. 

He  has  more  particularly  to  tender  his  grateful 
thanks  to  Lord  Stowell,  for  his  condescending 
acceptance  of  his  endeavours,  and  for  the  Uberal 
assistance  with  which  he  has  honoured  them  ;  and 
relies  on  his  accustomed  kindness  to  overlook 
imperfections,  which  are  inseparable  from  an  un* 
dertaking  of  this  nature. 


Doctor's  Commons, 
2Sth  March  1822. 
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165,     15  to  21  dele    inverted  com- 
mas. 
204,     uU.  (n)  insert   comma  after 
libel,  and  dele  comma  after 
issue. 
50Oy  penuU.  (n)  dele  comzM  i/ter 
mulierera,  and  insert  it  after 
commisisse. 
301 J  ante  penult,   (n)  dele  comma 
after  omnei. 
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The  Office  of  the  Judge  promoted  by 
WILLIAMS  V.  BOTT. 

THIS  was  a  question  as  to  the  pleading  in  SL  a7ihii%i78o. 
cause  of  Office,  or  a  criminal  suit,  respecting  pieadiiig  in  a  crU 
the  effect  of  a  wrong  description  of  the  office  of  the  oSJl  rfribT 
Judge;     In  tlie  citation  the  party  was  called  upon  i'^^^'^, 
to  appear  before  Sir  WilUam  Scott^  and  the  Original  copy  of  thea^t^ 
articles  were  conformable  to  the  citation ;  but  in  *^ 
the  cop7  delivered  to  the  proctor  of  the  party,  by 
the  proctor  of  the  promoter,  the  proceedings  were 
describedas  being  in  the  name  ofSirWilliam  Wynne. 
In  support  of  the  validity  of  the  proceeding  it 
was  contended,   that  the   original  process  being 
right,  and  issue  given,  the  variation  was  not  fatal ; 
that  accorcUng    to   ancient  practice,    all    papers 
ought  to  issue  from  the  Registry,  as  the  answers 
do  now.    That  it  was  the  duty  of  the  proctor,  re- 
ceiving  the  process,  to  collate  it  with  the  original^ 
and  a  charge  was  allowed  for  that  service ;  that  in 
cases  where  a  misnomer  of  the  party  was  consi<k 
def  ed  to  be  fatal,  the  error  appeared  in  the  original 
process,  whereas  here  it  was  a  mere  clerical  error^ 
from  which  no  inconvenience  could  arise,  unless 
the  proctor  could  shew  that  the  copy  was  the  only 
paper  to  which  he  could  refer.    That  in  a  later 

B  case 
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^'b^t  "' ''  ^^^^  before  tlie  Commissary  of  Surry  *  the  name  of 
— — —  the  Surrogate  was  inserted  in  the  original  citation, 
arth  iwoy  1789.  but  omitted  in  the  copy,  which  might  have  been 

material :  the  objection  was  overruled^  and  there 
was  no  appeal ;  it  was  there  said  the  objection 
ought  to  be  taken  before  issue  joined,  t  In  this 
instance  the  issue  had  been  joined  after  the  proctor 
knew  of  the  error. 

Judgment. 
Sir  WiUiam  Scott. — This  is  a  proceeding  in  which 

the  OflSce  of  the  Judge  has  been  promoted  against 
the  party  under  the  5  &  6  Ed.  6.  ch.  4.  "  for  guar- 
reUmg^  chiding^  or  brawling  m  the  churchy  \  or 
dn/rchrtfardt*^  and  it  has  truly  been  said,  that  the 
Court  is  not  disinclined  to  admit  suits  of  this  kind, 
since  It  is  bound  to  cany  the  provisions  of  the  law 
mto  execution,  on  this  subject,  as  well  as  on  others ; 
but  the  party  chaiged  is  entitled  to  avail  himsdf  of 
every  legal  objection,  and  is  certainly  not  to  be  con- 
sidered in  an  unfavourable  light  on  that  account. 
The  party  is  cited  before  me^  and  the  articles  are 
in  my  name,  but  tlie  copy  delivered  is  in  the 
name  of  my  Predecessor,  and  the  question  is, 
whether  such  error  is  fatal  ?  It  may  be  proper  to 
consider  what  would  have  been  the  eflfect  of  such 
an  error  in  the  original  ?  since,  if  it  would  not  have 
been  essential  there,  it  would  not  be  so  in  the 
copy  i  but  I  am  of  (^pinion  it  would  have  been  a 
ground  of  nullity  in  the  original,  as  the  suit  could 
not  be  maintained  in  the  name  of  Sir  WiUiam 
Wynne  ;  the  objection  would  ^ve  been  a  plea  in 
bar  and  not  merely  in  abatement.  In  the  case  of 
FUewoodv.  TdUtat^  which haa been  dted^  tlie name 

*  Flleweod  v.  Talboi^  24th  January  1789. 
t  Ovghton,  Ordo  Jud.  tit.  60. 

of 
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of  the  Surrogate  was  rightly  described  in  the  ori-    wilham^i^. 

ginal,  but  omitted  in  the  copy,  and  that  omission ' 

might  be  no  fatal  error^  as  the  name  might  be  sur-  s7th  Afiy  17  so. 
plusage,  the  description  of  the  office  being  itself 
sufficient,  and  there  being  no  direct  opposition 
betwen  the  original  and  the  copy  ;  but  here  a  per- 
son is  described  nominatmy  in  whose  name  the  suit 
could  not  be  introduced.  To  whatever  length  the 
proceedings  had  gone,  they  must  have  constituted 
a  nullity,  if  the  error  had  been  in  the  original,  and 
uncorrected. 

But  it  is  said  it  might  have  been  conected.  -— 
In  a  plea  of  abatement,  an  objection,  on  the  ground 
of  misnomer  of  the  party,  if  not  taken  before  issue, 
would  be  too  late ;  for,  by  giving  issue,  the  party 
allows  himself  to  be  the  person  designed.  This 
was  the  case  in  Bailey  v.  Bradbum  *,  in  which  it 
has  been  said  the  error  was  allowed  to  be  rectified. 
There  the  party  had  appeared  and  suffered  the  pro- 
ceedings to  go  on ;  here  the  wrong  description  of 
the  Judge  is  different,  for  no  admission  of  the  Judge 
can  give  him  authority,  even  if  an  undue  admission 
had  been  made  by  the  party.  The  passage  from 
Oughtonf  does  not  go  so  far  as  this,  since  the  words 
are  "  actoris  vel  m"  only,  and  thef  expression  *'  qtio- 
cunque  aUo^*  must  be  understood  in  pari  materid^ 
and  not  generally  and  in  an  unlimited  sense.  I 
think  therefore  it  could  not  be  corrected  in  the 
original ;  and  the  only  remaining  question  is,  what 
ought  to  be  the  effect  in  the  copy  ?  If  it  has  the 
effect  of  an  original  to  the  party,  the  consequence 
already  pointed  out  may  fairly  be  allowed  to  apply. 
Anciently  it  might  not  be  usual  to  deliver  copies 
at  all,  but  in  later  practice  it  has  been  differently 
held,  and  the  copy  is  that  to  which  the  party  imme- 

*  Consist.,  27lh  November  1788.  f  Tit.  59.  s.  1.  4. 

[vol.  I.]  *  B  2  diately 
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wiLLiAMi ».    diately  looks.    An  error  in  the  copy  must  have  the 
effect  of  an  original  to  him,  and  would  even  be  less 


BOTT. 


a7thArflyi7a9.  subjcct  to  thc  Huthority  of  the  Court  than  the  ori- 

ginal,  which  might  have  been  corrected ;  for  the 
Court  could  not  order  the  party  to  deliver  back  the 
copy,  having  become  his  property  by  the  delivery. 
It  is  said,  that  the  principal  object  of  delivering  a 
copy  is  to  prevent  delay,  and  that  the  proctor  might 
collate  it,  if  necessary  for  his  party.  He  may  be 
'  bound  to  do  that  for  the  benefit  of  his  client,  but 
his  obligation  goes  no  further.  I  think  the  variance 
is  essential,  in  the  copy  as  well  as  in  the  original, 
and  that  the  party  is  entitled  to  take  advantage  of 

•  Affirmed oo    it,  and,  in  conseduence,  to  be  dismissed.* 

appeal,  7th  July     * 

1789.  ;  ; 

aocb  Jk^  1810.       *  In  Thorpe  v.  ManscU,  —  On  objection,  that  articles,  for  an 

offence  under  the  same  statute,  were  in  the  name  of  the  Judge, 
as  Vtcar- General  and  not  as  Official  Principal,  The  Court  said,  — 
It  is  not  too  late  to  take  a  fundamental  objection  at'  any  time 
of  the  proceedings,  and  the  question  therefore  is,  whether  the 
present  objection  can  be  so  considered  from  the  character  of 
the  two  offices  ?    The  Vicar-General  is  the  Representative  of 
the  Bishop,  and  in  later  times  has  proceeded  only  in  matters 
of  voluntary  jurisdiction  (a),  as  in  the  granting  of  licences,  where 
there  is  nothing  of  litigation  or  contention  between. the  parties. 
]).ut  it  appears  from  the  authorities  (6),  that  he  has  also  a  criminal 
'  jurisdiction,  —  a  power  to  enquire  into  crimes,  and  punish  them  ; 
but  it  is  not  now  stated  how  this  inquisition  is  to  be  pursued, 
whether  in  a  forensic   form,    or  as  the  Bishop  himself  would 
exercise  it  in  his  own  hall  of  audience,  or  more  privately.    I  think, 
however,    the  description  given  of  the  Official  Principal  doea 
Inmost  exclusively  give  to  him  the  cognizance  of  such  offences  in 
this  court.     As  Vicar  General,  I  am  not  sure  that  he  could  exer- 
cise it.     I  am  of  opinion,  therefore,  that  the  omission  is  fatal,  as 
it  is  clearly  the  Official  Principal  whose  office  is  meant  to  be  pro- 
moted here.     I  think  this  omission  would  affect  the  citation  and 
any  instrument  under  it.     I  am  under  the  necessity  of  dismissing 
the  cause  with  costs. 

(a)  See  Jso  Hericourl,  Loix  Keel,  dc  France,  tit.  Vic.  Gen.  p.  if\. 

(b)  John  He  Mhon,  in  Comt.  Othoii.  tit.  De  Instil.  Vicar. 
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BARHAM  V.  BARHAM. 

T^HIS  was  a  case  of  divorce  by  reason  of  cruelty     i^th  jkns 

and  adultery,  brought  by  the  wife  against  the    .    *^*^' 
husband,  in  which  the  husband  appeared  under  Protest,  at  to 
protest,  and  prayed  to  be  dismissed  on  the  ground  Ihc  appdnLtnt 
of  the  incompetency  of  the  person,  in  whose  name  rfStSjr'aS 
the  suit  was  brought,  as  guardian  of  the  wife,  to  '?*^r"*^"  *® 
institute  proceedings ;  and»  secondly,  on  the  ground  ntatioo,  de- 
that  he  was  described  in  the  citation  as  being  of  a  ^^z^mog 
wrong  parish,  ^1^^  ~f 


over-ruled. 


Judgment. 
Sir  William  Scott.— Tins  is  a  suit  brought  against 
the  husband^  who  has  taken  a  peremptory  objec- 
tion to  giving  an  appearance  on  two  grounds :  first, 
of  the  incompetei^^of  the  person  suing ;  and,  se- 
condly, of  the  &ls^  description  of  the  person  cited. 
The  first  objection  is,  that  the  grandfather' of  the 
wife,  in  whose  name  the  suit  is  brought,  as  guardian 
or  curator  assigned  by  the  Court  on  the  renuncia- 
tion of  the  mother,  is  not  a  competent  person ; 
since  it  does  not  appear  that  the  renunciation  of 
the  mother,  on  which  his  appointment  depends, 
was  made  with  the  consent  of  her  husband ;  but  it 
appears  to  me  not  to  be  necessary  to  enter  into 
the  question,  whether  the  husband  of  the  mother 
could  dispute  the  effect  of  the  appointment,  with 
reference  to  the  validity  of  the  mother's  renuncia- 
tion •,  since  it  wiU  be  enougli  if  a  third  person  can- 
not take  advantage  of  such  an  objection.  The 
Court  finds  a  guardian  apparently  appointed  with 

B  3  sufficient 
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Barham  r.    sufficient  regularity,  and  unless  that  appointment 
is  shewn  by  some  presumptive  proof  to  have  been 


13th  June  invalid,  the  Court  will  presume  the  person  pro- 
.  perly  qualified  to  receive  it.  It  is  said  that  the 
appointment  is  too  general,  and  in  such  a  form 
as  would  not  be  allowed  by  the  common  law. 
A  reference  has  been  made  to  some  cases  of 
general  appointments,  for  all  concerns  of  per** 
sonal  estate ;  but  kere  the  appointment  i& 
precisely  limited,  not  only  for  carrying  on 
suits,  but  for  this  suit  particularly.  It  might  be 
another  question  if  the  objection  applied  to  an- 
other suit ;  but  this  suit  is  specifically  mentioned^ 
and  there  is  a  regular  act  of  guardianship  not  ob- 
jected to  by  the  person,  on  whose  right  alone  the 
objection  could  be  founded*  It  has  been  said,, 
that  the  wife  might  appear  for  herself,  being  a 
femme  coverte,  though  a  minor,  notwithstanding 
the  course  of  practice  has  been  otherwise ;  and 
that  although  at  common  law  the  husband  and 
wife  are  eadem  persona^  in  the  civil  law  they  are 
distinct,  and  that  a  wife,  can  sue  her  husband ; 
but  if  so,  she  is  subject  to  other  legal  disabi- 
lities, and  particularly  to  that  of  minority.  I 
have  no  doubt,  therefore,  of  the  competency  of 
the  person  instituting  the  suit. 

The  second  objection  is,  that  the  party  is  cited 
in  a  wrong  parish.  It  might  be  more  material  if 
it  was  a  wrong  jurisdiction,  for  then  it  might  be 
contrary  to  the  statute  of  citations  ♦  ;  but  it  is  not 

so, 

•  Vice  ChtnceU      *  In  the  case  of  ike  Marquis  of  Donegal  ▼•  the  Marchioness  of 
IShJ^'iaai     ^^^'^8^^  *» — ^^'  -Arthur  Chichester  applied  for  a  prohibition  to  re- 
strain the  Judge  of  the  Consistorial  Court  of  London  from  pro- 
ceeding in  a  Buitof  nullity  of.marriage,  instituted  by  theBlarquia  of 

Donegal 
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9(^  arboth  parishes  are  in  the  same  jmiadictioih    baamam  i. 
He  IB  described  as  cf  the  parish  of  St  Andrew^    ,  ^^*'^''' 
Wdrdrobe;  and  it  is  stated,  that  he  lived  in  a     ^^/^ 
house  in  that  parish,  till  after  the  soit  was  com- 
menced,  and  that  he  is  still  answerable  for  the  rent, 
but  had  lefl  the  house,  and  had  become  a  lod|^ 
in  a  pnblic  house,  in  the  pari^  of  St.  Mary,  Ai^ 
ckmrckj  before  the  citation.    This  objection,  thea^ 
is  reduced  to  a  simple  misnomer,  or  false  addition, 
an  olijection  which  is  very  fit  to  be  supported  on 
the  danger  of  citing  a  wrong  person,  but  not  to 
be  carried  further;  and  unless  it  annears  that  a 


D&iieg€d  against  tbe  MardiioQeat.  One  ground  fbr  prohibition  waa 
stated  to  be,  tbat  Lady  Donegal  had  been  constantlj  residkig  in 
Reload  for  the  last  four  years  out  of  the  local  Jurisdiction  of  tha 
Court.  But  the  Vice-chancellor  refused  the  prohibition,  ob- 
serving that  the  writ  of  citation  against  the  Marchioness  of 
ihnegaU  described  her  aa  resident  in  the  parish  of  Si.  JtmeM^ 
Wminamier.  If  it  had  been  directed  to  the  MarduoHMa  m. 
Iifing  in  Ireland,  then,  on  the  &ce  of  the  record,  it  was  dear  tlwit 
the  Court  had  no  jurisdiction  in  the  case.  She  might,  if  she  had  98  H.  s.  c.  9* 
chosen,  have  objected  that  she  was  living  in  Ireland,  and  con-  Canoo  los. 
sequently  was  not  resident  within  the  Jurisdiction  of  the  Court ; 
but  die  did  not  think  Hi  to  do  so,  but  appeared  and  pleaded  to 
the  citation.  This  then  was  an  admission  on  her  part  that  she 
was  properly  described  as  living  in  the  parish  of  St  Jame»^ 
Westminster,  and  he  was  bound  to  say,  that  having  once  pleaded 
to  these  fieu^ts,  she  had  no  right  to  vrithdraw  from  them  at  any 
time  before  sentence  was  pronounced.  If  the  Marchioness  could 
Qot  retire,  being  concluded  herself,  she  had  also  concluded  an 
intervening  party.  The  Jurisdiction  of  the  Ecclesiastical  Court 
dq)ended  not  on  the  locality  of  the  subject,  but  on  the  locality  of 
the  person.  How  then  were  the  interests  of  Mr.  Chichester  to  be 
prfjudiced  by  the  proceedings  being  instituted  in  London  instead 
of  Ireland  ?  His  Honour  was  therefore  of  opinion,  on  authority 
and  principle,  that  the  Marchioness  Donegal  was  now  pre- 
cluded from  objecting,  having  submitted  to  the  Jurisdiction,  and 
that  Mr,  Chkhester  was  bound  by  her  submission. 

B  4  wrong 
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Barham  f.     wrong  person  is  proceeded  against,  the  Court  is 
barham.      ^^^  willing  to  attend  to  such  objections.     Here 
jathjti»ie      the  Court  may  collect,  with  certainty,  from  the 
''®^*        affidavit  of  the  party,  that  he  is  the  person  de- 
signed, and  that  there  is  no  danger  of  proceeding 
{^gainst  a  wrong  person.     The  identity  therefore 
being  proved  to  the  satisfaction  of  the  Court,  and 
the  jurisdiction  being  the  same,  the  Court  is  in- 
clined  to  hold  the  party  bound  by  this  citation. 
What  is  stated  is,  "  that  though  he  is  answerable 
"  for  the  rent  of  a  house  in  the  parish  described 
**  in  the  citation,  he  has  lodged  and  boarded  at  a 
"  public  house  in  another  parish."     But  a  man 
may  have  two   residences ;    and  there  are  cases 
where  it  has  been  held,  that  the  practice  of  dining 
at  a  house  in  a  parish  is  sufficient  to  render  a  per- 
son liable  tp  be  considered  as  of  that  parish.    Here 
is  the  occupancy  of  a  house,  which  is  abundantly 
sufficient.     1  therefore  overrule  the  protest,  and 
•  Affimed  on     Essigu  him  to  appear  absolutely.  * 

appeal,  4th  Feb. 
17^. 

A  prayer  was  also  made  on  the  part  of  the 
husband,  that  he  might  be  admitted  a  pauper^ 
which  was  rejected. 
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ANTHONY  V.  SEGER. 

TTHIS  was  a  question  arising  on  the  election  of  *^7th  June  1789- 
churchwardens  in  the  parisli  of  Ealing,  at  a  ^J^ctwn  ot 

^  *  •         church  warden. 

vestry  held  for  that   purpose,   on  the  following  Alien  diiquaii- 
facts :    Le  Cornu  and  Wincuffe  were  nominated,  the  'poii^c^- 
and  also  Mr.  Anthony ^  and  on  a  shew  of  hands  in  ^t?i^ti«!''<^ 
favor  of  the  former  two,  a  poll  was  demanded ;  *^«  djsquaiiaa- 

.  1  11     1  •  1  tion  of  the  per- 

and  on  castmg  up  the  poll  the  numbers  appeared  son  elected. 
to  be,  for  Le  Cornu  38,  for  Winaiffe  35,  and  none  *  ^^  '^ 
for  Anthony ;  but  an  objection  being  made  to  Le 
Cornu  when  he  applied  to  take  the  oaths,  that  he 
Tvas  an  alien,  he  admitted  the  fact,  and  was  de- 
clarec}  ineligible,  and  a  motion  was  made  to  admit 
Anthony  as  elected. 

On  the  part  of  Anthony  it  was  contended  that 
those  who  had  held  iip  their  hands  for  him,  had 
also  given  in  a  paper  to  the  same  effect ;  and  in  so 
doing,  had  actually  voted  and  polled  j  that  on  the 
disqualification  of  the  other  candidate,  the  person 
for  whom  they  so  voted  was  entitled  to  be  consi- 
dered as  duly  elected. 

On  the  other  side  it  was  arguecj,  that  the  poll,  as 
taken  on  the  poll  book,  was  the  only  regular  elec- 
tion ;  the  shew  of  hands  being  but  an  experiment 
to  save  trouble,  and  completely  annihilated,  when 
the  poll  was  demanded.  The  Court  directed  the 
poll  book  to  be  produced ;  and  on  a  subsequent  4th  JWy. 
day  affidavits  were  brought  in— of  the  vestry  clerk 
swearing  that  he  saw  no  poll  book, — and  of  twenty- 
^ve  other  persons  swearing  that  there  was  one. 

The 
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amtbokt  v.    The  vestry  book  was  exhibited,  in  which  there 
was  an  entry  of  Le  Comu  and  Winctcffe^  as  duly 


«7thJuntf  1789.  elected,  but  none  as  to  Anthony. 

Judgment. 

Sir  William  Scott.-^The  proper  and  regular  me- 
thod is  for  the  churchwardens  to  return  two  persons 
to  succeed  them ;  but  this  is  not  exclusive  of  other 
methods,  and  though  customary,  it  is  not  indispen* 
sably  necessary,  provided  the  Court  has  satisfactory 
information  of  the  election  in  any  other  way.  When 
the  persons  elected  by  this  parish  presented  them- 
selves, an  objection  was  made  on  behalf  of  the  pari^, 
that  one  of  them  was  an  alien  born,  and  of  course  not 
eligible  j  that  the  votes  given  for  such  a  person  were 
thrown  away,  and  that  another  who  had  been  put 
in  nomination,  and  had  a  few  votes,  was  duly  elected. 

An  alien  bom  has  no  right,  as  hasWen  determined 
here  concerning  the  claim  of  an  alien  naturalized  to 
this  office,  and  so,  elsewhere,  with  respect  to  the  offices 
of  Constable  or  Overseer,  as  not  the  smallest  portion 
of  authority  in  this  country  can  be  regularly  intrusted 
to  an  alien.  The  fact  therefore  being  admitted,  that 
person  was  properly  rejected.  A  contrary  position 
has  indeed  been  intimated,  and  it  has  been  said 
that  there  would  be  ground  for  a  mandamus,— 
but  inaccurately,  for  offices  the  most  ministerial 
leave  a  discretion  not  to  join  in  an  illegal  act,  and 
if  a  parish  had  returned  a  papist,  or  a  jew,  or  a  child 
of  ten  years  of  age,  or  a  person  convicted  of 
felony,  I  conceive  the  Ordinary  would  be  bound 
to  reject.  To  say  that  a  mandamus  would  lie 
^is  no  objection,  for  the 'Ordinary  is  not  to  give 
way  without  the  authority  of  some  higher  Court 
actually  expressed;  and  though  it  is  the  duty 
of  the  Ordinary  Hot  to  take  slight  objections, 

he 
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he  is  bound,  I  conceive,  to  take  care,  thatan  election^  anthont  v. 
in  Iris  opinion  void  in  itself,  should  have  no  legal  effect,        '^'*' 
and  this  is  a  duty  which  he  owes  to  the  parish,  and  v^  June  i7S9* 
to  the  general  law  of  the  country.   The  question  is 
then^  whether  the  person  who  had  the  minority  of 
votes  is  duly  elected?  Neither  party  having  resorted 
to  the  method  which  might  have  been  taken,  of  ap- 
plying for  a  mandamus,  the  question  for  the  pre- 
sent is  left  open  to  the  Court,  and  It  has  directed 
affidavits  to  be  made  of  the  facts. 

It  appears  that  Mr.  Le  Camu  and  Mr.  Whici^^ 
and  also  Mr.  Anthomf^  were  put  in  nomination,  and 
a  paper  was  delivered  by  one  person,  claiming  on 
behalf  of  a  particular  district  the  right  of  electing  a 
churchwarden  for  that  part  of  the  parish,  and  th^t 
paper  was  signed  by  several  persons.  There  is  some 
dilute  when  this  paper  was  signed,  before  or 
after  the  shew  of  hands,  which  might  be  mate- 
rial. In  one  affidavit  it  is  sworn  to  have  been 
before,  in  others  after ;  I  think  the  probability 
is  that  it  was  before  ;  because  it  does  not  seem  to 
have  arisen  from  any  thing  which  passed  at  the 
time,  but  from  a  notion  of  a  local  privilege,  which 
had  been  entertained  before;  and  in  the  con- 
trariety of  evidence  on  this  fact,  I  may  conclude, 
that  this  paper  was  delivered  before  the  fidiew  of 
bands.  On  that  supposition,  it  would  not  be  for 
the  purpose  of  a  poll,  as  has  been  suggested  in 
argument,  since  it  could  not  then  be  known,  that 
the  election  might  not  be  decided  by  a  shew  of 
hands ;  and  therefore  this  paper  could  not  be  de- 
livered for  the  purpose  of  inserting  the  names  on 
the  polL  It  has  been  contended^  that  Antkongf 
being  put  in  nomination,  the  votes  that  were  given 
fer  Ml  ineligible  person  were  thrown  away,  and 
the  parish  couU  not  proceed  to  anothar  election : 

10  and 
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8bg£e.  *^'    and  it  is  certainly  a  rule  of  reason  and  of  common 
sense,  that  if  persons  will  knowingly  throw  away 
their  votes  on  a  person  by  law  ineligible,   such 
votes  must  be  considered  as  lost.     But  it  must  be 
shewn  that  this  was  the  '  case,  otherwise  the  law 
will  presume  that  they  acted  in  ignorance  of  the 
fact ;  and  in  that  case  it  would  be  hard  that  they 
should  lose  their  votes,  and  that  another  person 
should  be  obtruded  upon  tliem.     In  this  case  it  is 
not  shewn  to  have  been  stated  to  the  parties  that 
Le  Cornu  was  an  alien,   and  therefore  it  is   not 
reasonable  that  another  person  should  be  forced  on 
the  parish  on  such  an  election,  as  if  it  had  passed 
regularly.     It  appears  that  Le  Cornu  had  served 
before ;  it  is  fair  therefore  from  that  circumstance 
to  suppose,  that  the  parish  was  not  acquainted  witli 
the  objection,  but  that  it  thought  him  perfectly 
eligible. 

Under  these  circumstances,  the  shew  of  hands 
being    very    considerable    for    the    old   church- 
wardens, a  poll  was  demanded ;  and  it  is  not  with- 
out surprise  that  I  have  seen  the  affidavit  of  the 
vestry  clerk,  declaring,  to  the  best  of  his  recollec- 
tion, that  no  poll  was  demanded,  in  contradiction 
to  all  the  other  witnesses  on  both  sides ;  since  he 
ought  to  have  been  more  accurate  in  his  observa- 
tion than  other  persons.     A  poll  was  demanded^ 
and  the  question  is,  what  was  done  at  the  poll  ?  I 
think  it  appears  clearly  that  the  only  persons  polled 
for  were  Le  Cornu  and  fVinctiffe.     There  is  no 
evidence  that  one  vote  was  given  for  Anthony ; 
and  I  see  no  evidence  that  the  paper  was  delivered 
to  the  vestry  clerk  for  any  purpose  of  poUing,  or 
that  any  thing  was  do£e  by  the  persons  who  signed 
it '  to  follow  up  their  nomination.     Then  how  is 
the  Court  to  consider  what  was  done  before  ?  Can 

it 
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it  hold,  as  was  contended  in  argument,  that  when   AMTBONr  v. 
a  poll  is  demanded,    every  thing  that   has  been       ^'°"' 


done  before  still  continues  valid?  I  think  not.  37th June  1759. 
Where  a  poll  is  demanded,  the  election  commences 
with  it,  as  being  the  regular  mode  of  popular  elec- 
tions ;  the  shew  of  hands  being  only  a  rude  and 
imperfect  declaration  of  the  sentiments  of  the 
electors.  It  often  happens  that  on  a  shew  of  hands, 
the  person  has  the  majority,  who  on  a  poll  is  lost 
in  a  minority ;  and  if  the  parties  could  afterwards 
recur  to  the  shew  of  hands,  there  would  be  no  cer- 
tainty or  regularity  in  elections.  I  am  of  opinion, 
therefore,  that  when  a  poll  is  demanded,  it  is  an 
abandonment  of  what  was  done  before  ^  and  that 
every  thing  anterior  is  not  of  the  substance  of  the 
election,  nor  to  be  so  received.  Then  as  the  poll 
destroys  the  previous  voting,  and  no  poll  appears 
for  Anthony,  and  the  vestry  book,  which  must  be 
taken  to  be  the  authentic  book,  makes  no  mention 
of  him,  I  cannot  look  on  him  as  elected. 

It  is  said,  that  it  is  improper  that  the  old  church- 
warden should  be  continued :  this  may  depend  on  the 
discretion  of  the  parish ;  the  Court  has  no  autho- 
rity to  interpose,  except  in  deciding  on  a  dubious 
case.  The  election  being  referred  to  a  poU,  and 
the  nomination  of  Anthony  not  having  been  fol- 
lowed up  by  any  act  on  the  poll,  I  must  hold  him 
not  duly  elected. 

On  the  question  of  costs,  I  think  there  is  no 
ground  for  giving  costs ;  it  is  not  a  private  case, 
but  a  proceeding  to  try  a  public  right,  and  recom- 
mended by  the  Court  itself  at  the  visitation,  unless 
they  thought  fit  to  apply  for  a  mandamus.  I  shall 
therefore  only  direct  the  parish  to  proceed  to  another 
election  as  soon  as  may  be  after  regular  notice. 
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tallied. 


The  Office  of  the  JtibcE  promoted  bt 
BARDIN  AND  EDWARDS  t;.  CALCOTT. 

nth  jk^  1789.  npHIS  was  a  case  of  Office  promoted  against  Tko* 
Proceedings  mas  Calcott,  for  erectii^  tombs  in  the  church* 

f^*^i^"°"  yard  of  Kensingtan^    without  due  permis^on  or 

tombeinthe         aUthoritV. 
church-yard  •' 

without  due  au« 

thority,  tu8.  Judgment. 

Sir  William  Scott. — This  is  a  case  of  Office  pro* 
moted  against  Thomas  Cakott,  for  three  offences  oP 
the  same  general  descriptioni— in  erecting  tombs  in 
the  church-yard  of  the  parish  o£  Kensington^ — ^with* 
out  leave  of  the  Ordinary  or  the  Churchwardens. 
There  is  no  question  remaining  as  to  the  jurisdic- 
tion^  that  point  having  been  fiilly  debated  on  the 
admission  of  the  articles.  The  church*yard,  as 
well  as  the  church,  is  the  freehold  of  the  Minister, 
subject  to  the  right  of  the  parjishioners  for  inter- 
ment Ancient  custom  often  annexes  fees  for 
erecting  a  stone,  or  any  thing  else,  by  which  the 
grave  may  be  protected  and  the  memory  of  the 
person  interred  preserved.  It  is  no  general  com- 
mon law  right;  but  custom  will  interpose,  and, 
where  it  is  stiewn  to  be  customary,  such  practice 
will  be  supported.  As  to  buildings  of  height,  the 
authority  is  reserved  to  the  Ordinary;  and  permis- 
sion ought  not  to  be  granted  without  his  authority 
in  some  manner  interposed.  The  proper  mode^ 
strictly  speaking,  is  to  apply  to  the  Ordinary  for  a 

faculty. 


CONSISTORY  CX)URT  OP  LONDON.  I5 

faculty,  who  calls  on  all  persons  having  a  right  to    baroin,  v. 
ihew  cause  why  it  should  not  be  done,  and  hears     ^^^'-cqtt. 


and  determines  on  the  force  of  any  objections  that  nth  jm^  1799. 

may  be  made  against  it  The  3d  Inst  leaves  the  a  inst.  p.  303. 

matter  at  lar^ ;  but  all  commentators  say  that  the 

Ordinary  is  to  j  udge  of  the  convenience  of  allowing 

tombs  or  monuments  to  be  erected,  and  that  if 

done  without  his  consent,  he  has  sufficient  autho* 

rity  to  decree  a  removal.    This  is  the  rule  of  law  oib.Cod.p.4M. 

bid  down  in  Gibson^  and  therefore  the  Court  has 

only  to  see  how  it  has  been  observed;  for  although 

DO  particular  inconvenience  may  have  been  sus« 

tained,  if  a  general  rule  has  been  infringed^  it  will 

be  sufficient  to  found  the  censure  of  the  Court ; 

since  it  is  not  necessary  that  a  sqpecial  inamve> 

nience  should  be  proved  in  any  particular  instance. 

In  this  case  three  oflfences  are  charged ;  the  first 

is  for  repairing  a  tomb  without  leave  of  the  Church* 

wardens ;  and  the  evidence  on  this  charge,  as  it  is 

to  be  found  in  the  depositions  of  Huntley y  one  of 

Gofeoff  s  men,  is,  **  that  he  was  ordered  to  repair 

««  the  brick*work,  and  for  that  purpose  he  todk 

**  off  the  flat  stone,  and  took  down  three  courses 

*^  of  brick«work  above  ground,  and  next  morning 

<«  finished  it  as  it  was  before.     That  the  sexton 

«<  came  to  him,  when  he  had  nearly  done,  and 

**  asked  him  how  he  came  there  ?  to  which  he  an- 

^'  sw^ed,  that  he  had  borrowed  the  keys  of  the 

'<  dock-maker,   and  as  he  had  nearly  done,  he 

*^  dtould  stay  and  finish  his  work/'    Stratfi^rd  says^ 

«  that  he  carried  a  message  from  Bardin  the 

^^  Churchwarden  to  Calcott  not  to  make  any  altera^ 

**  U(M$^  at  five  o'clock  in  the  morning;  but  be 

'^  afierwards  saw  that  he  had  removed  the  stone 

^^  as  before  described.'' 

Then 


16  CASES  DETERMINED  IN  TH£ 

bardin  vi         Then  what  is  this  offence  ?  Not  that  of  erectitig 
any  structure,  nor  of  making  addition  to  it,  but 


luh  Jai^i789.  merely  of  repairing  what  had  been  already  placed 

there  by  proper  authority,  according  to  the  custom 
of  the  parish;  Then  came  the  profiibttion  to  do, 
what  had  not  been  intended  to  be  done,  namely, 
to  make  any  alterations^  and  the  man  continued 
only  to  restore  and  place  every  thing  as  it  was 
before.  No  alteration  or  addition  was  actually  made. 
The  only  conceivable  fault,  then,  in  this  part  of 
the  case,  is,  that  it  was  done  without  the  leave  of 
the  Churchwardens.'  It  might  have  been  proper 
to  apply  for  leave ;  but  the  Churchwardens  were 
bound  to  grant  it,  as  far  as  their  authority  ex- 
tended; and  if  they  had  not,  they  would  have 
been  liable  to  the  censure  of  the  Court.  It  is  of 
public  consequence  that  monuments,  once  built, 
Bhould  be  preserved ;  and  if  parties  are  not  at 
liberty  to  repair ,  the  object  of  obtaining  leave  to 
erect  would  be  defeated.  Monuments  are  memo- 
rials of  great  use  in  questions  of  descent,  and  con- 
sequently, in  matters  of  family  interest;  and 
decency  and  propriety  likewise  require  that  they 
should. not  remain  in  a  state  of  ruin  and  decay.  It 
is  rather,  the  duty  of  Churchwardens  to  encourage 
parishioners  to  provide  that  they  may  be  put  into 
repair,  than  to  obstruct  others  in  doing  it.  The 
only  fault  in  this  instance  was,  that  the  person  so 
employed  did  not  observe  the  proper  formalities  of 
making  application.  The  complaint,  on  that  ground 
alone,  is  one  which  I  am  not  inclined  to  visit  with 
severity,  although  it  might  have  been  proper  to 
have  made  the  application,  inasmuch  as  nothing 
should  be  done  in  a  Church  without  the  knowledge 
and  consent  of  the  Churchwardens. 

8  The 
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The  other  charges  are  for  original  buildings,     Ba»dim  r. 
and  are  the  subjects  of  very  different  consider- 


ation. The  evidence  on  the  first  of  these  relates  nth  jn/yirsQ. 
to  the  tomb  of  one  Wilson^  who  was  not  a  parish- 
ioneT ;  and  the  churchwardens  have  been  blamed 
in  the  argument,  for  allowing  strangers  to  be 
buried  there.  This  is  a  permission,  undoubtedly, 
which  should  be  sparingly  granted,  since  there  can 
be  no  absolute  claim  of  that  kind ;  but  I  think  there 
is  enough  shewn  to  prove  that  the  Churchwardens 
in  this  parish  are  authorized  to  give  such  leave, 
since  there  is  a  table  of  fees  produced,  in  which 
there  is  one  "  for  the  burial  of  strangers."  The 
derk  says,  that  Calcott  applied  to  him  to  be  in- 
formed as  to  the  fees,  which  are  paid  both  to  the 
Vicar  and  to  the  parish — to  the  Vicar,  of  common 
right,  and  to  the  parish,  as  established  by  custom. 
It  appears  that  permission  was  asked  for  laying  ia 
flat  stone,  and  that  the  sum  of  eight  guineas  was 
mentioned  as  the  fee. 

A  question  is  raised  a9  to  the  meaning  and 
extent  of  this  permission :  No  plan  was  exhi- 
bited, and  I  think  it  must  be  understood  as 
for  a  flat  stone.  If  permission  is  asked  add 
granted  on  the  usual  terms,  and  the  usual  fee 
is  paid,  it  must  be  interpreted  according  to  the 
custom  of  the  parish.  Witnesses  have  been  ex- 
amined to  prove  what  the  custom  is,  and  none  on 
the  opposite  side;  and  I  am  satisfied  that  the 
practice  has  been,  to  lay  a  flat  stone,  and  no  more, 
only  witii  so  much  support  as  may  be  necessary  to 
prevent  it  from  sinking  into  the  ground.  It  ap- 
pears that  Calcott  carried  the  brick-work  higher ; 
the  Curate  interfered ;  and  the  Churchwardens  ob- 
jected^.^and  ordered  him  not  to  proceed.  Two 
persona  avi^ear  that  they  carried  the  message  to 

c  Calcott^ 
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clLcixT*    ^^(^ottf  forbidding  him  to  proceed  further.      If 
.._— .  there  had  been  any  mistake,  therefore,  it  was  now 


iith/tt(yi789.  explained.    There  is  no  evidence  that  any  per- 

mission  for  more  than  a  flat  stone  was  originally 
given,  and  if  it  had,  it  was  not  now  too  late  to 
recede.  It  has  been  said,  that  there  was  no  harm 
in  this ;  but  I  think  there  is  a  difference  between 
the  use  of  a  flat  stone,  and  that  of  a  building  of 
greater  height ;  and  the  parish  has  recognized  that 
difference,  by  permitting  the  one,  and  disallowing 
the  other.  At  any  rate,  uniformity  is  injured,  and 
the  free  access  to  the  different  portions  of  the 
church-yard  is  obstructed.  It  is  said  that  it  is  not 
necessary  to  consult  the  Ordinary,  and  that  it  is 
troublesome  so  to  do ;  but  such  liberties,  if  not  al- 
lowed by  the  custom  of  the  parish,  should  not  be 
taken  without  the  control  of  the  Ordinary,  who  is 
the  proper  guardian  of  the  rights  of  the  parish 
against  intruders,  and  also  against  the  avarice  of 
any  individuals,  who  might  be  tempted,  for  their 
own  benefit,  to  grant  leave,  to  the  future  incon- 
venience of  the  parish.  On  this  charge  therefore 
I  think  it  is  sufficiently  proved  that  leave  was  not 
given  for  what  was  done ;  and  if  there  was  any 
misapprehension,  it  was  corrected  at  such  a  time 
that  the  party  ought  to  have  desisted. 

The  third  chaise  relates  to  the  monument  of 
l^r.  Lambert,  and  it  is  said  that  fuller  permission 
was  granted  in  this  instance  by  the  Churchwarden 
to  the  widow,  to  do  what  she  thought  Jit,  which 
would  be  very  improper,  if  given  by  them,  and  a 
very  undue  exercise  of  their  authority.  The  wit* 
ness  Taylor  says,  ^'  that  he  ¥ras  present  when  leave 
^^  was  asked  to  do  the  same  as  in  Wilsor^s  monu- 
*^  ment ;  that  the  Churchwarden  said  <  it  wa3  more 
<<  than  he  had  a  right  to  do,  but  that  hewould 

«  not 
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*•  not  officially  interfere ;'  that  the  workmen  carried  BAfcow  t. 
**  the  brick-work  a  foot  higher."  The  widow  says  ««_....«J^ 
•*  she  applied  for  leave,  paying  the  usual  fee,"  iiAJn^^irs^. 
which  must  be  restrained  to  some  definite  mean- 
ing,  and  ought  to  mean  nothing  else,  than  that  it 
was  for  the  usual  indulgence ;  and  accordingly  it 
appears,  **  that  she  actually  paid  eight  guineas," 
being  the  usual  fee  for  a  flat  stone ;  '^  that  she 
<*  went  to  the  Churchwarden,  and  said,  she  meant 
**  to  do  it  as  in  Wilson's  monument,  and  that  it 
was  very  hard  she  could  not  do  it  as  she  thought 
fit."  This  does  not  strictly  agree  with  the  ac* 
count  given  by  Ten/ lor,  she  says  further  *^  that  she 
*^  gave  directions  to  do  the  same  as  in  Wilson's 
*^  monument,  and  that  it  appears  to  her  not  to  be 
<'  so  high."  The  other  witnesses  say,  *<  that  it  is 
**  higher."  From  my  own  personal  inspection 
these  few  hours  I  can  say  that  there  is  a 
difierence.  It  is  visibly  higher.  I  am 
s^Mrry  to  observe  such  an  assertion  in  the  affidavit 
of  this  witness.  Whatever  the  permission  was 
therefore^  it  was  exceeded.  Calcott  was  ordered 
by  the  Churchwardens  to  desist,  and  whatever 
other  orders  were  given  by  the  party,  they  ought 
not  to  have  been  regarded. 

It  appears,  then,  that  there  have  been  two 
trespasses  in  this  church-yard,  which  is  a  con- 
secrated place,  entitled  to  public  protection,  and  in 
which  nothing  should  be  done  but  under  the  direc- 
tion of  public  authority.  We  know,  indeed,  that 
many  things  are  often  done  there  that  are  indeco- 
rous enough,  as  the  drying  of  linen,  and  spinning 
of  ropes^  and  other  practices  that  are  unseemly 
enough  in  such  places,  but  which,  importing  no 
{special  pr  permanent  damage,  are  overlooked  with 

c  2  that 
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BAKDfi^v.     that  sort  of  laxity  which  is  apt  to  be  exercised 
CAtcoTT,    ^pQjj  property  of  a:  public  nature,  and,  in  which. 


v\thjitfy  1799.  no  man  possesses  a  particular  interest.    It  is  of 

public  importance,  however,  that  these  public 
rights  should  be  protected,  and  the  offence  being 
proved,  it  is  only  necessary  to  inquire  what  the 
sentence  ought  to  be.  The  two  latter  charges  are 
proved,  and  it  will  be  my  duty,  in  the  first  place, 
to  admonish  the  party  to  desist.  TTiere  is  no  prayer 
for  any  order  to  pull  down,  and  there  would  in- 
deed be  a  difficulty  in  pulling  down  without  fur- 
ther directions  for  building  up.  I  think  therefore, 
that  I  shall  best  obviate  the  inconvenience  that 
might  ensue  to  the  parish,  by  confining  my  admo- 
nition to  the  party  to  refrain. 

On  the  subject  of  costs,  it  is  said,  that  as  some 
of  the  charges  are  proved,  the  promoter  is  entitled 
to  his  costs.  But  I  do  not  accede  to  this  posi- 
tion, or  think  that  it  is  just,  that  if  ninety-nine 
charges  are  made,  and  some  few,  or  one  only,  proved, 
the  party  is  to  be  charged  with  the  expences  of  the 
whole  proceeding  *.  I  shall  therefore  give  a  sum 
nomine  ea^pensarum ;  and  in  consideration  of  the 
length  of  the  case,  and  of  the  number  of  witnessses 
which  the  party  has  examined,  and  of  his  general 
good  character,  which  weighs  with  me,  I  shall  fix 
that  sum  at  thirty  pounds. 

*  A  similar  rule  seems  to  have  been  held,  on  the  quantum  of 
costs,  in  the  King's  Bench  in  MiddleUm  v.  Crofi,  2  Strange,  1056« 
— the  case  in  which  Lord  Hardwicke  delivered  the  judgment  of 
that  Court  agiunst  the  force  and  effect  of  the  Canons  of  1603  as 
not  binding  on  d^e  Laity. 
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The  Office  of  the  Judge  promoted  bt 
BARTON  V.  WELLS- 

•pHIS  was  a  suit  of  Office  promoted  by  Dr.  Bar"  17th  ivb*.  1789. 

ton,  Rector  of  St.  Andrew^  Hdlborn,  against  ^^^^^  ^ 
Dr.  Wells^  for  performing  divine  service  and  ad-  London,  over 
ministering  the  sacraments  in  Eli/  Chapel,  without  tabu^!^*^ 
licence  from  the  Bishop  of  London.  S^SSSii 

•Uowod  totho 

Judgment.  ?^  ^^ 

m  vmue  or  tneir 

Sir  Wiltiam  Scott. — This  is  a  proceeding  by  Dr.  J*^**'?j'^' 
Barton^  Rector  of  the  parish  of  St.  Andrew,.  Hoi-  i*i«c«f  ow- 
borUf  against  Dr.  JVells,  for  performing  divine  ser-  ^om^'^ter 
vice,  preaching,  and  administering  the  sacraments  ^J'^^fej^ 
in  JEfy  Place  Chapel,  without  a  licence  from  the 
Bishop  of  London.     The  &ct  is  admitted,  and 
though  the  form  of  this  proceeding  is  criminal^ 
the  suit  is  brought  for  the  purpose  of  trying  the 
civil  right,  and  the  real  parties  may  be  said  to  be 
the  Bishop  of  London,  and  the  Bi^liop  of  JE^,  or 
the  Grantee  of  the  Crown.    In  one  of  these  per- 
sons the  jurisdiction  resides ;  Dr.  Barton  lays  it  in 
the  Bishop  of  London,  Dr.  WeUs  in  the  Bishop  of 
Ebf,  or  in  the  Grantee  of  the  Crown,  though  it 
cannot  be  in  both  ;  and  the  Counsel  for  Dr.  Wells 
have  argued  it  almost  entirely  as  for  the  Grantee, 
and  thereby  seem  rather  to  admit  that  the  Bishop 
of  Ely  must  be  excluded.   I  may  add  also  that  the 
nature  of  the  present  proceeding  scarcely  raises 
the  question  of  general  jurisdiction  j   since  it  is 
founded  only  on  the  charge  of  officiating  in  the 
performance  of  divine  service  without  a  licence. 

c  3  In 
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^^TON  V.    In  many  chapels  it  is  necessary  that  the  Minister 
should  have  a  licence,   or  institution  from  the 


12th  Aw.  17  89.  Bishop^  although  the  Bishop  may  have  no  general 
jurisdiction  over  the  place.  *  Free  chapels  are 
of  that  nature ;  and  in  many  pure  donatives,  the 
Bishop  has  authority  over  the  persons  officiating^ 
though  not  over  the  place,  t 

The  question  then  is,  whether  it  is  necessary  that 
Dr.  ^e^  should  have  a  licence  from  the  Bishop  of 
London  to  officiate  in  Efy  Chapel  ?  and  not,  whether 
the  general  jurisdiction  of  the  Bishop  of  London^  as 
Ordinary  in  a  larger  sens^  may  extend  there.  On 
the  part  of  Dr.  Wells  it  is  not  shewn  under  what  au* 
thority  he  acts ;  he  declines  all  authority  from  the 
Bishop  o£ London^  and  alleges  none  from  the  Bishop 
of  Ehf^  or  from  the  Grantee ;  and  he  may  be  said, 
almost,  on  his  own  representation^  to  stand  in  the 
character  of  a  mere  intruder.  The  Court  is  under 
the  necessity  therefore  of  supplying  this,  defect,  by 
information  derived  from  other  sources,  or  from 
presumptioQ  founded  on  the  tenor  of  the  defence ; 
and  I  must  presume  that  he  officiates  by  permis- 
non  of  the  Grantee  of  the  Crown,  in  whom  the 
Counsel  contend  that  the  right  residea  of  appoints 
ing  an  officiating  Minister,  without  the  control  of 
the  Bishop  of  London  as  general  Ordinary.    Such 


dhi^ 


*  **  Free  chapels  were  places  of  religious  worship  exempt  from 
aU  Jurisdiction  of  the  Ordinary,  save  <mly,  that  the  Incumbents 
were  generally  instituted  by  the  Bishi^  and  inducted  by  the 
Aidideaoon  of  the  place."    Tanner^  Not.  Mon.  F^  p.  28. 

**  Free  chapels  may  continue  such,  in  point  of  exemption  from 
ordinary  visitation,  though  the  head  or  members  receive  institi^- 
ilon  from  the  Ordmary.**  Gib.  Cod.  p.  211.  R^tr.  tdOfb. 
dtedy  ibid* 

'   t  (kH^faU  V.  Nemtmnh^  Ld.  Aoyinoiid,  p.  1205. 

a  claim 


CON8ISTORY  COUIft  OP  LONDON.  23 

a  claim  must  be  supported  by  dear  proof,   since    ^^^"  *• 
it  is  against  common  right  and  order ;  and  all  pre- 


sumptions of  law  must  be  held  strongly  against  i7Ui^«».  i7S9. 
such  a  breach  of  the  general  rules  of  our  eccle- 
siastical constitution^  especially  when  it  may 
lead  to  great  irregularity  and  inconvenience. 
Many  anomalies  may  have  existed  in  former 
times,  when  special  privileges  were  more  easily 
allowed,  which  have  been  long  discoimtenanced. 
Where  they  still  can  be  shewn  to  exist  on  l^al 
ground,  they  remain  as  ancient  fixtures,  not 
to  be  removed,  though  placed  at  variance  with 
more  correct  principles,  and  retained  not  without 
some  sacrifice  of  general  convenience  and  pro- 
priety ;  but  when  their  legal  existence  is  in  ques- 
tion, the  Court  must  incline  against  them^  and 
prefer  the  known  rule,  till  the  grounds,  on  which 
they  are  to  be  supported^  are  clearly  and  indis- 
putably established. 

The  ground  assumed  in  this  case  is,  that  Ely  Cha- 
pel was  an  ancient  chapel  of  the  Bishop  of  Efy^  and 
within  the  diocese  of  Eli/f  as  part  of  die  £piscopal 
House,  which  was  conveyed  by  act  of  parliament, 
with  all  rights,  privileges,  and  immunities,  to  the 
Crown }  that,  in  this  manner,  it  became  part  of  no 
diocese  whatever,  and  was  afterwards  granted  by  the 
Crown  to  the  present  Grantee,  who  holds,  as  the 
Crown  held,  free  from  all  jurisdiction.  On  this  plea, 
it  is  necessary  to  consider,  first,  the  ancient  state  of 
the  place^  and^  secondly,  the  changes  which  it 
has  undergone.  On  these  points,  the  case  is  very 
tdightiy  instructed  in  the  evidence.  The  whole 
rests  on  the  ancient  constitution  of  the  place ;  but 
when  it  was  founded^  or  when  it  came  into  the 
of  the  see  otEfyf  or  how  it  stood  while 

c  4  it 
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Barton  r.     Jt  ^as  the  property  of  that  see,  or  in  what  parti* 

!!:!1_   cular  it  was  separated  and  distinguished  from  its 

17th  ;vb».  1789.  former,  relations,  does  not  appear.     It  is  the  duty 

of  the  Court,  therefore,  to  look  further,  as  the 
rights  of  other  persons,  besides  the  immediate 
parties,  are  concerned ;  and  It  must  take  other 
information,  if  it  is  to  be  had,  and  so  far  as  it  can 
be  properly  introduced.  General  authentic  history 
is  of  that  kind.  It  appears  from  thence,  that  the 
see  of  Ehf  was  founded  in  IIO99  but  that  of 
London  subsisted  many  ages  before.  The  house 
was  purchased  by  Bishop  Kirby  in  1290,  consists 
ing  then  of  a  messuage  and  several  cottages*. 
His  successor,  Bishop  De  Luda^  purchased  more 
houses,  and  left  them  to  the  see  on  payment  of 
1000  marks  to  his  executors  *.  It  is  not  shewn 
at  what  time  the  chapel  was  built ;  but  it  must 
have  been  either  by  Bishop  Kirby  or  De  Luda, 
since  there  is  mention  in  the  will  of  the  latter  of  an 
endowment  for  a  chaplain,  and  it  does  not  appear 
that  there  was,  on  that  occasion,  any  other  interposi- 
tion of  the  royal  authority  than  to  legalize  the  gift. 
What  then  was  the  condition  of  this  place 
before  the  purchase  by  the  Bishop  ?  It  must  have 
stood  on  the  common  footing  of  all  ground  in 
and  about  London,  which  is  not  distinguished  by 
any  known  appropriation,  as  part  of  the  diocese  of 
London.  There  is  no  suggestion  to  the  contrary ; 
since  the  whole  argument  is  built  upon  the  change, 
that  is  supposed  to  have  been  made  by  its  becoming 
part  of  the  diocese  of  Efy ;  and  it  is  said,  that  it 
became  thereby  exempt  from  the  ordinary  jurisdic- 

•    *  See  Benthams  Church  of  Ely,  p.  151,  153.;  also  Gcdwin,  de 
Pnwulibus   "  Episcop.  Elien.*' 

tion 
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tion  of  the  Bishop  of  London.    But  that  is  to  speak     Baitom  v. 
improperly,  since  there  was  no  special  exeipption  ^ 


from  London^  only  as  every  other  part  of -Ei^,  or  i7thNo».i7»9* 

as  any  part  of  one  diocese  is  exempt  from  another. 

There  was  no  special  exemption,  as  in  the  nature 

of  a  peculiar  jurisdiction.  And  here  I  must  observe, 

that  a  fact  has  been  adverted  to  in  the  answers 

in  a  manner  rather  incautious :  It  was  pleaded, 

"  that  the  chapel  was  immemorially  a  part  of  the 

diocese  of  J5/^/'  and  this  is, admitted  in  the  answers 

in  the  terms  of  the  allegation,  though  the  fact  is 

otherwise,  and  open  to   observation  on  the  first 

enquiry,  that  it  was  no  part  of  the  diocese  of  Eh/ 

till  a  century  after  legal  memory,  which  is  fixed  at 

1189*     This  is  an  oversight  of  which  advantage 

has  been  taken  in  argument ;  and  if  Dr.  Barton  was 

the  only   person  concerned,   he  might  have   no 

reason  to  complain  that  advantage  should  be  so 

taken  of  his  admission.     But  as  other  parties  are 

concerned,  I  think  I  am  warranted  to  assert  against 

this,  admission,  that  it  did  not  become  part  of  the 

see  of  Ebf  till  after  the  time  of  legal  memory. 

The  next  consideration  is,  by  what  law,  or  on 
what  tenure,  it  became  a  part  of  that  see.  I  con- 
ceive, by  the  ancient  law,  that  Bishops  should  be  em- 
powered to  act  in  their  London  houses  as  in  their 
Dioceses  ;  and  for  that  purpose  their  residences  in 
London  were  considered  as  part  of  their  Dioceses. 
We  collect  this  from  what  is  stated  by  Bishop 
Gibson  ♦,  and  from  the  statute  33  H.  8.  c.  31., 
relating  to  the  bishopric  of  Chester^  where  it  is 
provided  **  that  he  shall  be  held  resident  in  the 
diocese  of  Chester,  and  have  jurisdiction  in  his 

*  Cod.  p.  132  n. 

house 
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^bllV*    house  at  Weston,  within  the  diocese  of  CaoefOry 
*      and  Litchfieldy  during  his  abode  there,  as  other 


irthivw.  1789-  Bishops  have  in  the  houses  belonging  to  their  sees, 
wheresoever  they  lie.''  It  is  said,  that  this  is  only 
a  private  act, — and  it  is  so  in  its  enactments,  but 
it  gives  a  general  description  of  the  Bishop's  juris- 
diction in  such  places.  It  refers  to  a  rule  of  law 
which  was  going  into  desuetude ;  and  in  the  statute 
31  H.  8.,  relative  to  the  exchange  of  houses  be- 
tween the  Bishops  of  Ccarlisle  and  Rochester  and 
the  Lord  RusseU,  there  is  a  clause  providing  **  that 
they  should  have  the  same  authority  in  their  new 
houses  at  Lambetii  and  Chismck  as  they  had  exer- 
cised in  their  old  houses  ;*'  and  Gibson  says,  that  at 
the  time  when  he  wrote  **  there  were  none  left  but 
LambeA  House  and  Croydon,  belonging  to  the 
Archbishop  of  Canterbury ;  Winchester  Place,  now 
removed  from  Southwark  to  Chelsea;  and  Ebf 
House  in  Holbom  *.'*  The  same  privilege  has  not 
been  attached  to  new  houses,  and  is  not  annexed  to 
the  present  Eb/  House,  though  a  visitatorial  juris- 
diction is  allowed  in  it  by  statute,  t 

It  is  made  a  question,  what  was  the  nature  of  the  au^ 
thority  allowed,  whether  voluntary  or  contentious ; 
but  I  see  no  reason  to  limit  that  privilege  in  the  pre- 
sent case ;  though  it  is  certain,  that  by  the  old  canon 
law  t,  it  is  laid  down  as  a  rule,  that  one  Bishop 
could  not  exercise  jurisdiction  in  another  Diocese, 


*  Cod.  p.  132  n. 

t  The  act  12  G.  3.  c.43.  provides  that  the  Bishop  may  con- 
tinue to  exercise  his  appellate  jurisdiction,  as  visitor  of  certain 
coUi^^  in  Cambridge  ;  and  also  directs  that  payment  of  the  re* 
served  rents  belonging  to  his  see  may  be  made  in  the  new  episco* 
pal  reddence,  Ely  House,  Dover  Street. 

X  X.  1.  30.  7.    Vide,  Gloss  **  Termmos." 

even 
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even  with  the  consent  of  the  other  Bishops  "  nm    *^^*^**' 
^  cognosceret  inter  volentes.*^    The  otgection  from 


the  statute  of  citations*  is  not  material;  since»  ^i^^'^^i^^ 
in  sach  instances^  there  would  not  be  a  going 
out  of  the  Diocese  more  than  in  the  case  of 
detached  districts,  and  I  see  no  reason  to  pre* 
flume  that  the  Bishop  might  not  have  held  a  Court 
of  Audience  or  Consistory  Court  in  such  places^ 
though  it  waiB  seldom  done. 

Another  question  is  raised,  whether  the  ancient 
jurisdiction  remained  concurrent,  or  was  excluded 
or  removed.*— In  the  older  editions  of  EcUm^  I 
perceive  that  Ely  Chapel  is  classed  in  London;  and 
it  is  more  consonant  to  general  principle  that  it 
should  be  so,  than  that  it  should  have  become  ab« 
solutelj  and  exclusively  a  part  of  Ely. 

Such  being  the  ancient  law  and  usage,  is  it  to  be  in- 
ferred,  in  reason  or  in  fact,  that  a  place  so  becoming 
part  of  the  new  Diocese,  is  thereby  irrevocably  de- 
tached from  the  ancient  Diocese  ?  The  intention  of 
the  rule  was  to  protect  the  Bishop  from  the  penalty 
of  non-residence  t,  and  to  provide  for  the  necessities   . 
of  his  Diocese,  by  enabling  him  to  perform  the  duties 
of  it  when  called  away  by  public  business.  Suppose 
the  first  Bishop,  Kirbyj  had  soon  quitted  this  re- 
sidence,  on  both  reasons  he  would  have  carried    . 
the  privilege  to  his  new  house.    In  such  a  case, 
on  what  ground  could  the  person  who  might  sue* 
ceed  him,  not  being  Bishop  of  Ely^  claim  juris- 
diction, on  any  principle  of  security  to  himself 
m  grounds  of  public  convenience  ?  Suppose  the 

*  23  H.  8.  c.  9, 

t  Bun^  Eccl.  Law»  toL  i.  p.  213.     WaJUoiit  Cleigyman  s 
Lttir,  e.  37.  p.  368. 

same 
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ba&ton  v.     same  of*  Bishop  De  hudxu  or  his  immediate  suc^ 

Wells* 

cessors.      If  the  privilege  would  not  have  re- 


rrth  ivbo.  1789.  mained  attached  to  the  house  when  they  left  it, 

then  it  can  only  be  by  the  effect  of  time,  as  it  is 
contended,  that  the  personal  privilege  is  now  be- 
come local.  But  how  is  this  proved  ?  It  is  only 
said,  that  time  has  done  so  in  other  cases,  and 
(hat  in  detached  parts  of  Counties.  The  history 
of  that  fact  however  is  subject  to  much  obscurity 
and  doubt,  and  even  taking  it  to  be  true  and  cer- 
tain, is  accounted  for  on  other  principles.  When 
Counts,  having  hereditary  Counties,  had  also 
manors  elsewhere,  it  is  supposed  that  they  ob- 
tained permission  of  the  Crown,  that  the  detached 
manors  should  be  parts  of  their  Counties.  But 
there  is  no  general  principle,  that  is  known  to  have 
prevailed  at  any  time,  that  the  demesne  lands  of 
an  Earl  should,  during  his  residence  there,  be 
deemed  appendant  to  his  County ;  and  it  is  most 
probable,  that  it  was  by  special  grant  that  such 
peculiar  exceptions  were  established.  But  sup-^. 
posing  such  grants  were  obtained,  they  became 
under  such  grants  local;  and  succeeding  £arls. 
could  not,  by  changing  such  manors,  affect  their 
local  character,  anH  cause  their  new  demesnes  to. 
be  considered  in  the  County  where  situated,  whilst 
the  antient  ones  lost  that  character. 

With  respect  to  Bishops,  the  origin  of  their  privi- 
lege was  very  different,  as  it  was  principally  founded 
on  the  ancient  rule  that  their  residence  should  be 
within  their  Diocese.  The  cause  and  the  nature 
of  their  privilege  was  personal ;  and  in  the  several 
_  instances  which  are  mentioned  in  the  acts  of  par- 
liament, it  is  not  to  be  doubted  that  they  had  all 
Oratories  consecrated,    and  probably  by  them- 

I  o  selves^ 
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selves,   for  divine  service;    yet  there  has  been    ®^J^^/' 
no  claim  of  local  exemption  for   these.      It  is 


truly  said,  that  if  others  have  relinquished  such  i7^^<»»-wt«. 
privileges,  it  cannot  affect  the  rights  of  those 
who  wish  to  retain  them,  but  it  is  some  pre^ 
sumption  against  such  a  claim,  that  no  one  having 
the  same  ground  of  pretension  has  made  the  same 
daim,  particularly  in  a  case  of  privilege,  which  is 
seldom  given  up,  even  when  it  is  burdensome. 
Is  there  any  privilege  in  this  case  then  which  dis- 
tinguishes it  from  others?  It  is  said  that  these 
possessions  of  the  see  oiEly  were  large  and  of  great 
importance  :  taking  the  fact  as  so  represented,  it 
could  not  make  any  legal  difference.  It  is  said  also 
that  Efy  House  was  part  of  the  diocese  of  Ehf^  but 
others  not}  the  contraiy  is  proved  by  the  act  of  par- 
liament referred  to ;  and  it  is  impossible  to  shew  Ely 
House  to  have  been  part  of  the  Diocese  of  Ely,  in 
any  other  manner  than  other  houses  of  the  same  de« 
scription  belonging  to  other  Dioceses.  It  is  then 
contended,  that  the  conveyance  by  act  of  parlia- 
ment to  the  Crown,  and  the  grant  foimded.upon  it, 
have  produced  a  stronger  effect.  As  an  actual 
conveyance  it  would  be  no  more  than  any  other 
conveyance  in  extent  of  powers,  and  if,  before 
the  act,  this  house  had  been  like  other  houses  of 
the  same  kind,  it  must  remain  so^  unless  the  act 
had  expressly  made  it  otherwise,  which  it  does  not 
appear  to  have  done. 

I  am  next  to  consider  what  was  the  more  modem 
state  and  condition  of  this  chapel.  During  the  sitting 
of  Parliament,  service  was  performed  in  it,  which 
marks  the  use  of  the  chapel  to  have  been  for  die 
private  convenience  of  the  Bishop,  and  of  him  only. 
It  is  not  suggested  that  it  was  open  at  other  times 
to  other  persons.    But  it  is  said  that  strangers  were 

admitted) 
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baktomv.     adniitted,  and  very  probably— by  indalgence,  as 
,„^.,.J]ll^  they  may  bd  admitted  at  the  Foundling  Hospital^ 


17th  ivbr.  1789.  or  other  places.    It  is  said  ^'  that  marriages  were 

celebrated  there  as  at  the  Fleet,"  but  this  practice 
ceased  after  the  Marriage  Act,  which  implies  that  it 
was  not  a  regular  and  established  place  for  the  per^ 
formance  of  that  rite.  Baptisms  also  of  children 
bom  in  the  demesnes  have  been  administered  there ; 
but  that  might  be  by  permission  of  the  Bishops 
and  would  not  furnish  any  proof  of  the  particular 
character  of  the  place.  * 
13G.3.C.43.  But  the  effect  of  the  statute  is  relied  on,  by 
which  this  palace,  was  transferred  to  the  Crown, 
^*  with  all  rights,  immunities,  and  advantages.^'— - 
But  what  were  the  advantages  connected  with  this 
question,  that  belonged  to  Ehf  House  ?  I  know  of 
none  bdlonging  to  the  house,  exclusive  of  the 
Bishop.  As  respecting  the  Bishop,  the  personal 
privilege  belonging  to  him  was,  that  his  residence 
should  be  part  of  the  diocese  of  Ebf,  and  as  such 
exempt  from  the  jurisdiction  of  the  Bishop  of 
Lonthn.  In  what  character  then  is  the  Crown  to 
take  ?  as  part  of  the  diocese  of  JEfyJ  if  not,  it 
takes  one  part  of  the  privilege,  and  not  the  other 
part  It  has  beea  said  that  the  King  would  hold 
it  as  the  Bishop  had  held — The  Bishop  held  it 
as  part  qf  the  Diocese  qfEly,  but  the  King  is  to 
hold  as  part  of  no  Diocese,  though  no  moment  can 
be  pointed  out,  when  one  part  of  the  exemption 
subsisted  not  accompanied  by  the  other;  it  was 
exempt  from  the  ancient  Diocese,  only,  as  having 
become  a  part  and  appendage  of  another.  The 
statute  gives  aU  rights,  immunities,  and  advan- 
tages ;  but  it  transfers  no  portion  of  episcopal 


*  X  3.  49.  9.    Gj^.  Cod.  p.  190. 

rights 
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ri^ts.     The  privilege  had  been  that  this  place    ^^ton*. 
should  be  considered  as  part  of  the  see  of  Ely—  *' 

all  other  consequences  were  dependant  oa  that*  i7thiv<w.i7f9. 
If  they  are  now  to  be  transferred  to  the  holder, 
without  any  connection  with  the  see,  it  must  come 
to  this,  that  the  privilege  having  been  first  per- 
scmal,  in  the  Bishop  of  JEfy,  as  Bishop  qf  Eb/^  has 
become  a  local  privilege  in  a  person  to  whom  no 
such  character  belongs.  Nothing  arises  from  the 
possession  of  the  Crown,  as  the  King  may  hold 
places  exempt,  and  others  which  are  not  so.  The 
ancient  demesnes  of  the  Crown  were  exempt  as 
terra  regis ;  but  in  more  modem  possessions  of  the 
Crown,  the  Crown  holds  them  as  the  former  owner, 
and  as  parts  of  the  same  Diocese,  unless  its  connec- 
tion with  that  Diocese,  as  in  this  case,  is  derived  from 
the  mere  personal  and  peculiar  character  of  the  for- 
mer possessor.  The  result  then  is,  that  this  place 
became  part  of  the  diocese  of  Efy  by  occupancy 
of  the  Bishop  only,  having  been  before  part  of  the 
diocese  of  London;  that  occupancy  ceasing,  it 
fiiUs  back  to  its  former  relations :  and  if  it  is  asked, 
how  the  Bishop  of  London*s  right  attaches  under 
the  act?  I  answer, — ^by  instant  resumption ;  and  the 
question  is,  whether  the  act  has  taken  away  such 
right,  and  given  it  elsewhere,  in  derogation  of  the 
ancient  right  ? 

It  is  well  known  that  great  part  of  the  posses- 
sions o£  the  see  of  Efy  were  taken  away  by 
vidience  in  the  time  of  Queen  Elizabeth^  and 
^ven  to  Lord  Hatton^  and  that  there  were  many 
Chancery  suits  respecting  them,  which  were 
not  terminated  until  1707  ••  Many  streets 
have  been  buUt  there,  yet  no  notion  has  ever 
■  '"■''      ■       III  ———I 

^  6raie*8  Aiitiq«  vol.  3.  p.  135. 

been 
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baetoh  v.     been  entertained  that  persons  residing   in  them 
should  apply  to  the  Consistory  of  Ebf ;  on  the 


i7dijvb».i789.  contrary,  they  have  always  obeyed  the  citations 

of  this  Court ;  and  if  those  parts  have  sunk  into 
the  diocese  of  London^  why  should  not  the  rest  of 
the  same  possessions  ?  It  is  true,  that  this  part 
came  to  the  Crown,  but  what  is  the  eflfect  of  that  ? 
That  the  Crown  might  erect  this  into  a  free  chapel, 
I  will  not  absolutely  deny ;  but  I  am  not  satisfied 
that  though  the  Crown  may  erect  a  free  chapel  on 
its  ancietit  demesnes,  it  can  therefore  cut  out  a 
part  of  an  old  Diocese  for  that  purpose.  But  if 
the  CrOwn  could  exercise  such  a  power,  there  is 
no  proof  that  It  has  so  done.  There  is  no  grant, 
no  erection,  no  act  of  the  Crown,  that  can  be  al- 
leged to  have  produced  any  such  effect.  The 
Crown  then  took  as  any  subject  would  have  taken; 
and  he  could  only  hold,  as  he  would  have  done 
before  the  occupancy  of  the  Bishop  of  Ely.  The 
place  would  not  have  become  extra^iocesan  on 
coming  to  a  subject. 

Something  has  been  said  of  the  ecclesiasti- 
cal character  of  the  Crown,  that  it  may  pos- 
sess ecclesiastical  jurisdiction,  and  transfer  it  to 
others.  But  the  same  question  recurs,  Has  the 
Crown  exercised  any  ecclesiastical  jurisdiction,  or 
has  it  transferred  it  ?  There  is  no  proof  of  any 
such  fact.  It  is  said  also,  suppose  a  Bishop  of 
another  Diocese  had  taken,  what  would  have  been 
the  consequence  ?  If  the  old  rule,  on  which  the 
personal  privilege  of  the  Bishop  was  founded,  has 
become  extinct,  as  I  think  it  has,  he  would  not 
have  succeeded  to  this  privilege,  more  than  any 
other  individual ;  or  if  tlie  rule  can  be  shewn  to 
be  still  in  existence,  the  place  would  have  be« 
come  part  of  his  Diocese,  by  virtue  of  his  own 

personal 
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^rsonal  privilege,  but  not  as  derived  in  any  mahher     ^^Ui "' 
from  the  Bishop  of  Eli/.    But  it  is  not  so  with  the  . 

Crown :  for  there  is  no  such  rule,  that  a  house  pur-  17th  jvtw.  1789. 
chased  by  the  Crown,  becomes,  in  perpetuity,  part 
of  any  ecclesiastical  jurisdiction  belonging  to  the 
Crown* 

:  •  •  • 

It  is  said,  that  the  place  having  been  consecrated 
is  inapplicable  to  other  (lurposes,  and  that  the 
present  proprietor  having  purchased  it  as  a  place  of 
religious  use,  must  have  such  use  of  it.  That  it 
has  been  consecrated  may  be  an  indifferent  circum- 
stance as  to  any  question  of  jurisdiction,  but  it 
may  furnish  a  good  reason  of  expediency^  why  this 
chapel  should  not  be  exempt  from  the  jurisdiction 
of  the  Bishop  oJ*  London,  since  no  other  can  be 
8he¥m,  and  it  is  impossible  to  foresee  into  what 
hands  it  may  come,  and  to  what  uses  *  it  may  be 
converted,  unless  subject  to  some  jurisdiction. 
Admitting  that  the  purchaser  had  a  right  to  the 
religious  use  of  the  chapel,  he  must  admit  also  that 
he  is  subject  to  the  direction  of  the  law  ;  since  the 
right  to  religious  use  no'  more  excludes  the  Ordi- 
nary^  than  the  right  of  the  parishioner^  td  the  parish 
church.  Some  observations  have  been  founded  on 
a  trial  at  law,  in  which  it  is  said,  that  Eh/  Place  has 
been  determined  to  be  extra-parochial,  in  a  suit  for' 
parish-rates^  The  ea^tra-parochiality  is  not  proved 
in  this  case  ; — ^but  1  will  go  as  far  as  the  allega- 
tion of  the  parties. — Supposing  the  jury,  on  a  ques- 
tion  concerning  an  assessment  to  the  poor  of  Saint 

Andrew^  Holbom,  had  been  of  opinion  it  was  extra- 

■    '  'f •    ■■". 

*  Tlie  chipel  fa  still  in  eiistence,  and  used  as  a  place  of  divine 
worship  for  the  children  of  the  National  School  in  Baldwin's  Gar* 
demti  hmving  been  presented  in  1819,  by  Mr.  Joshua  Watson^  as 
fL  priratt  btnefactiony  to  that  establishment. 

D  parochial^ 
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ba«tom  v.    parochial, — ^that  the  place  may  be  so,  and  not  extra* 
.  diocesan,  is  not  to  be  denied. — ^Poor  rates  were  first 


17th  jvbo.  1789.  established  in  43  Eliz.:  Their  allegation  states,  that 

it  was  tfien  part  of  the  Diocei^e  of  Ely.  Dr.  TFeUs 
appears  also  to  have  applied  to  the  Bishop  of  Ely  for 
his  licence,  acknowledging  the  necessity  both  of  a 
licence,  and  of  a  dependance  on  some  Diocese,  and 
if  it  may  be  dependant  on  one  episcopal  jurisdiction, 
it  may  on  another,  and  if  any  licence  be  necessary, 
the  rights  of  the  proprietor  are  not  more  injured  by 
application  to  one  Diocesan  than  to  another. 

The  claim  of  total  independence  cannot  be  sup- 
ported:— First,  it  is  against  the  general  law: 
Secondly,  it  is  the  claim  of  a  layman  to  a  privilege 
now  extinct  in  the  Bishops,  to  whose  episcopal 
character  it  belonged :  Thirdly,  it  is  a  claim  of 
local  privilege,  whereas  it  was  merely  personal,  and 
was  confined  to  the  residence  of  the  Bishop.  I 
must  therefore  pronounce  for  the  juris(£ction  of  the 
Bishop  of  London^  by  decreeing  that  Dr.  Wells  has 
officiated  without  authority,  and  direct  a  monition 
to  issue  to  him  to  desist. 

On  the  question  of  costs,  in  a  suit  of  this  kind, 
accordittg  to  the  principle  of  die  Court,  sonde  costs 
must  be  given ;  but  it  would  be  little  less  than  in- 
justice to  give  real  costs ;  there  is  nothing  posi- 
tively criminal  in  the  suit,  as  it  could  not  be 
expected  that  the  proprietor  should  resign  a  claim 
of  this  kind  without  submitting  the  question  to  the 
decision  of  the  Court.  That  has  been  properly 
dofie,  and  upon  a  discussion  attended  with  liciany 
difficulties.  I  shall  therefore  give  a  sum  nomine 
expensarum^  and  fix  that  sum  at  40^. 


% 
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EVANS  V.  EVANS. 

^HIS  was  a  case  of  divorce,  by  reason  of  cruelty,  ad  /n/y  1^90. 
instituted  by  Mrs.  Evans  against  her  Husband.  Divorce  by 

reaaoo  of 

Judgment.  ^h,^  ^«. 

Sir  William  Scoti. — This  cause  has  been  care- «^«nc"«»"«^- 

n  tt       "  t**!  •!  11  lute  cruelty  in 

nilly  instructed*  with  evidence  by  the  practisers,  construction  of 
who  have  bad  the  conduct  of  it ;  and  has  been  very  *^'  """ 
elaborately  argued  by  the  counsel  on  both  sides.  It 
now  devolves  upon  me  to  pronounce  the  legal  result 
of  the  evidence,  which  has  been  thus  collected,  and 
of  the  arguments  raiiied  upon  that  e\idence — a 
duty  heavy  in  itself,  from  the  quantity  and  the 
weight  of  the  matter  ;  and  extremely  painful,  from 
the  nature  and  tendency  of  a  great  part  of  it,  and 
from  the  inefficacy  of  this  Court  to  give  relief  ade- 
qu^e  to  the  wishes  of  both  parties*  Heavy  and 
painful  as  it  is,  it  is  a  duty  which  must  be  dis^ 
charged ;  and  which  can  only  be  discharged  with 
satisfactioli  under  a  consciousness,  that  it  is  dis^ 
chai^ged  with  attention  and  impartiality,  and  undet 
the  reflection,  that  if,  after  the  endeavours,  which 
I  have  used  in  cleansing  and  in  instructing  my  own 
conscience  upon  the  subject,  I  should  have  taken 
what  may  be  deemed  an  undue  impression  of  the 
cade,  the  laws  of  this  country  have  not  been  defi-* 
cient  in  providing  a  mode,  by  which  the  parties  may 
be  relieved  against  the  infirmities  of  my  judgment* 
The  humanity  of  the  Court  has  been  loudly  and 
repeatedly  invoked.     Humanity    is    the  second 

•  ; : .i 

*  Tbeie  were  several  pleadings,  and  one  in  exception  to  wit- 
nesses, on  which  the  observations  of  the  Court  will  be  introduced, 
as  a  note,  in  the  latter  part  of  this  case. 

D  2  virtue 
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EvAH •  V.      virtue  of  courts,  but  undoubtedly  the  first  is  jus^ 
tice.     If  it  were ,  a  question  of  humanity  simply. 


«4  Jufy  179a  and  of  humanity  which  confined  its  views  merely 
to  the  happiness  of  the  present  parties,  it  would 
be  a  question  easily  decided  upon  first  impressions. 
Every  body  must  feel  a  wish  to  sever  those  who 
wish  to  live  separate  from  each  other,  who  cannot 
live  together  with  any  degree  of  harmony,  and 
consequently  with  any  degree  of  happiness ;  but 
my  situation  does  not  allow  me  to  indulge  the  feel- 
ings, much  less  the  Jirst  feelings  of  an  individual* 
The  law  has  said  that  married  persons  shall  not  be 
fe'^a^  separated  upon  the  mere  disinclination  of 
one  or  both  to  cohabit  together.  The  disinclina- 
tion must  be  founded  upon  reasons,  which  the  law 
approves,  and  it  is  my  duty  to  see  whether  those 
reasons  exist  in  the  present  case. 

To  vindicate  the  policy  of  the  law  is  no  neces^ 
sary  part  of  the  ofiice  of  a  judge ;  but  if  it  were, 
it  would  not  be  difficult  to  shew  that  the  law  in 
this  respect  has  acted  with  its  usual  wisdom  and 
humanity,  with  that  true  wisdom,  and  that  real 
humanity,  that  regards  the  general  interests  of 
mankind.  For  though  in  particular  cases,  the  re- 
pugnance of  the  law  to  dissolve  the  obligations  of 
matrimonial  cohabitation,  may  operate  with  great  8e«> 
verity  upon  individuals ;  yet  it  must  be  carefully  re- 
membered,  that  the  general  happiness  of  the  married 
life  is  secured  by  its  indissolubility.  When  people 
understand  that  they  must  live  together,  except  for 
a  very  few  reasons  known  to  the  law,  they  learn 
to  soften  by  mutual  accommodation  that  yoke 
which  they  know  they  cannot  shake  off;  they  be- 
come good  husbands,  and  good  wives,  from  the 
necessity  of  remaining  husbands  and  wives ;  for 
necessity  is  a  powerful  master  in  teaching  the  du- 
ties 
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ties  which  it  imposes.     If  it  were  once  understood*,,     evani  ». 
that  upon  mutual  disgust  married  persons  might 
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be  legally  separated,  many  couples,  who  now  pass  ^^  •^^^y  i79(^ 
through  the  world  with  mutual  comfort,  with  at-> 
tention  to  their  common  offspring  and  to  the  moral 
order  of  civil  society,  might  have  been  at  this  mo- 
ment living  in  a  state  of  mutual  unkindness — ^in  a 
state  of  estrangement  from  their  common  ofispring— - 
and  in  a  state  of  the  most  licentious  and  unreserved 
immorality.  In  this  case,  as  in  many  others,  the 
happiness  of  some  individuals  must  be  sacrificed  to 
the  greater  and  more  general  good. 

That  the  duty  of  cohabitation  is  released  by  the 
cruelty  of  one  of  the  parties  is  admitted,  but  the 
question  occurs.  What  is  cruelty  ?  In  the  present 
case  it  is  hardly  necessary  for  me  to  define  it ;  be- 
cause the  facts  here  complained  of  are  such,  as 
&11  within  the  most  restricted  definition  of  cruelty ; 
they  affect  not  only  the  comfort,  but  they  affect 
the  health,  and  even  the  life  of  the  party.  I  shall 
therefore  decline  the  task  of  laying  down  a  direct 
definition.  This  however  must  be  understood, 
tJiat  it  is  the  duty  of  Courts,  and  consequently  the 
inclination  of  Courts,  to  keep  the  rule  extremely 
strict.  The  causes  must  be  grave  and  weighty, 
and  such  as  shew  an  absolute  impossibility  that  the 
duties  of  the  married  life  can  be  discharged.  In 
a  state  of  personal  danger  no  duties  can  be  dis- 
charged; for  the  duty  of  self-preservation  must 
take  place  before  the  duties  of  marriage,  which 
are  secondary  both  in  commencement  and  in  obli- 
gation ;  but  what  falls  short  of  this  is  with  great 
caution  to  be  admitted.  The  rule  of  "  per  quod 
cansartium  amittitur^'  is  but  an  inadequate  test ;  for 
it  still  remains  to  be  enquired,  what  conduct  ought 
to  produce  that  effect  ?  whether  the  consortium  is 

p  3  reason<iL 
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Evans  v.      reasonably  lost  ?  and  whether  the  party  quitting 
has  not  too   hastily   abandoned   the  co?isortium? 


«d  Juij^  1790.  What  merely  wx)unds  the  mental  feelings  is  in 
few  cases  to  be  admitted,  where  they  are  not  ac- 
companied with  bodily  injury,  either  actual  or 
menaced.  Mere  austerity  of  temper,  petulance  of 
manners,  rudeness  of  language,  a  want  of  civil 
attention  and  accommodation,  even  occasional  sal^ 
lies  of  passion,  if  they  do  not  threaten  bodily  harm» 
do  not  amount  to  legal  cruelty ;  they  are  high 
moral  offences  in  the  marriage-state  undoubtedly, 
not  innocent  surely  in  an^  state  of  life,  but  still 
they  are  not  that  cruelty  against  which  the  law  can 
relieve.  Under  such  misconduct  of  either  of  the 
parties,  for  it  may  exist  on  the  one  side  as  well  as 
on  the  oUier^  the  suffering  party  must  bear  in  some 
degree  the  consequences  of  an  injudicious  connec- 
tion ;  must  subdue  by  decent  resistance  or  by  pru- 
dent  conciliation  ;  and  if  this  cannot  be  done,  both 
must  suffer  in  silence.  And  if  it  be  complained  that 
by  this  inactivity  of  the  Courts  much  injustice  may 
be  suffered,  and  much  misery  produced,  tlie  answer 
is,  that  Courts  of  Justice  do  not  pretend  to  furnish 
cures  for  all  the  miseries  of  human  life.  They  re- 
dress or  punish  gross  violations  of  duty,  but  they 
go  no  farther ;  they  cannot  make  men  virtuous  ; 
and,  as  the  happiness  of  the  world  depends  upon 
its  virtue,  there  may  be  much  unbappiness  in  it 
rwhich  human  laws  cannot  undertake  to  remove. 

Still  less  is  it  cruelty,  where  it  wounds  not  the 
natural  feelings,  but  the  acquired  feelings  arising 
from  particular  rank  and  situation ;  for  the  Court 
has  no  scale  of  sensibilities,  by  which  it  can  gauge 
the  quantum  of  injury  done  and  felt ;  and  there- 
fore, though  the  Court  will  not  absolutely  exclude 
considerations  of  that  sort^  where  they  are  stated 

merely 
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merely  as  matter  of  aggravation,  yet  they  cannot     EyANt  v. 
constitute  cruelty  where  it  would  not  otherwise 


have  existed :  of  course,  the  denial  of  Uttle  in^  ^^  ^^  i790i 
dulgences  and  particular  accommodations^  which^ 
the  delicacy  of  the  world  is  apt  to  number  amongst 
its  necessaries,  is  not  cruelty^  It  may,  to  be  sure,, 
be  a  harsh  thing  to  refuse  the  use  of  a  carriage^  or 
the  use  of  a  servant ;  it  may  in  many  cases  be  ex- 
tremely unhandsome,  extremely  disgraceful  to  the 
character  of  the  husband ;  but  the  Ecclesiastical 
Court  does  not  look  to  such  matters :  the  great 
ends  of  marriage  may  very  well  be  carried  on  with- 
(Mit  them ;  and  if  people  will  quarrel  about  such 
matters,  and  which  they  certainly  may  do  in  many 
cases  with  a  great  deal  of  acrimony,  and  sometimes 
with  much  reason,  they  yet  must  decide  such 
matters  as  well  ^as  they  can  in  their  own  domestic 
Jbnmu 

These  are  negative  descriptions  of  cruelty; 
they  shew  only  what  is  not  cruelty,  and  are  yet 
perhaps  the  sidfest  definitions  which  can  be  given 
upder  the  infinite  variety  of  possible  cases  that 
may  come  before  the  Court  But  if  it  were  at  all 
necessary  to  lay  down '  an  affirmative  rule,  I  take 
it  that  the^  rule  cited  by  Dr.  Bever  from  Clarke^ 
and  the  other  books  of  practice,  is  a  good  general 
outline  of  the  canon  law,  the  law  of  this  country, 
upon  this  subject  In  the  older  cases  of  this  sort, 
which  I  have  had  an  opportunity  of  looking  into, 
I  have  observed  that  the  danger  of  life,  limb,  or 
health,  is  usually  inserted  as  the  ground  upon 
which  the  Court  has  proceeded  to  a  separation. 
This  doctrine  has  been  repeatedly  applied  by  the 
Court  in  the  cases  that  have  been  cited.  The 
Court  has  never  been  driven  off  this  ground.    It 

D  4  has 
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EvAHf  V.     has  been  always  jealous  of  the  inconvenience  of 
departing  from  it,  and  I  have  heard  no  one  case 


ad  Jufy  1790.  cited,  in  which  the  Court  has  granted  a  divorce 
without  proof  given  of  a  reasonable  apprehension 
of  bodily  hurt.  I  say  an  apprehension^  because 
assuredly  the  Court  is  not  to  wait  till  the  hurt  is 
actually  done ;  but  the  apprehension  must  be 
reasonable  :  it  must  not  be  an  apprehension  arising 
merely  from  an  exquisite  and  diseased  sensibility 
of  mind.  Petty  vexations  applied  to  such  a  con- 
stitution of  mind  may  certainly  in  time  wear  out 
the  animal  machine,  but  still  they  are  not  cases  of 
legal  relief;  people  must  relieve  themselves  as 
well  as  they  can  by  prudent  resistance— by  calling 
in  the  succours  of  religion  and  the  consolation  of 
friends  ;  but  the  aid  of  Courts  is  not  to  be  resorted 
to  in  such  cases  with  any  effect. 

The  parties  in  this  case  are  a  Mr.  and  Mrs. 
ExfanSy  proceeding  in  a  cause  of  cruelty  brought 
by  Mrs.  Evans  against  her  husband. 

The  libel  states  the  marriage  at  Calcuttaj  in  the 
East  Indies,  in  the  year  1778  ;  and  it  proceeds  to 
plead  the  character  of  the  parties ;  tliat  he  is  a 
person  morose,  sullen,  tyrannical,  and  so  on  ;  and 
that  she  is  in  every  respect  the  reverse,  a  woman  qf 
a  mild  and  tender  disposition.  These  pictures  are 
reversed,  as  is  the  usual  manner,  in  the  responsive 
allegation.  It  is  usual,  in  these  sorts  of  causes, 
to  admit  articles  pleading  in  this  manner  the 
characters  of  the  respective  parties ;  it  is  usual,  I 
say,  to  admit  such  articles,  but  I  have  not  under- 
stood that  it  is  usual  to  examine  upon  them,  or  at 
least  to  examine  upon  them  in  the  proportion 
which  has  been  done  in  the  present  cause.  And  I 
t;bink,  that  I  feel  the  weight  of  some  reasons  which 

woul4 
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would  induce  me  very  much  to  question  the  pro-      ^^^^*  •• 
priety  of  admitting  such  articles  at  all,  if  they  were  * 

likely,  in  other  cases,  to  lead  to  the  consequences  ^^  ^^h  1790. 
Aey  have  done  in  this ;  for  a  very  great  part  of 
this  voluminous  enquiry  has  turned,  not  upon  the 
matter  in  issue  in  the  present  cause,  but  upon  the 
general  character  of  the  two  parties  ;  and  I  have 
been  loudly  called  upon,  on  both  sides,  to  deter- 
mine ^t  which  I  am  not  called  upon,  either  by 
the  nature  of  the  authority  which  I  possess,  or  by 
the  necessity  of  the  present  case,  to  pronounce, 
—the  residt  of  that  evidence  upon  general  cha- 
racter. 

Upon  evidence  of  this  kind  it  is  impossible  not 
to  remark,  that  it  is  unsatisfactory  in  the  extreme ; 
it  is  opinion  at  best;  the  opinion  of  persons 
whose  powers  of  judging  upon  any  question  of 
delicacy  and  importance  are  utterly  unknown  to 
me ;  whose  partialities  and  prejudices,  to  colour 
and  influence  those  opinions,  are  equally  unknown 
to  me.  To  take  such  opinions  then,  and  to  apply 
them  to  the  proof  of  controverted  facts ,  and  those 
facts  too  of  a  criminal  nature,  does  seem  to  be  ex- 
tremely unsafe.  The  case  indeed  is  civiU  as  has 
been  repeatedly  observed,  but  the  facts  undoubt- 
edly are  criminal ;  or  else  why  plead  the  bad  dis- 
position of  the  husband  ?  why  plead  it,  except  for 
the  purpose  of  shewing  that  he  has  committed  bad 
acts  ?  Now  I  know  hardly  any  case,  in  which  it  is 
allowed  to  create  a  presumption  in  favour  of  the 
probability  of  criminal  facts  having  been  done, 
where  that  presumption  is  founded  upon  the  mere 
opinions  of  men  concerning  general  disposition. 
Criminal  facts  must  be  tried  by  themselves.  To 
tfy  them  by  opinions,  and  by  opinions  collected  in 

this 
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EvANf ».      this  sort  of  way,  is  extremely  dangerous  for  the 
^^^''*'       Court :  to  the  individual,  who  is  exposed  to  aa 


3d  Jufy  179a  enquiry  of  this  kind,  it  is  dangerous  in  the  ex- 
.  treme :  to  place  a  man  in  this  sort  of  legal  pillory, 
where  all  who  choose  may  pelt  at  him,  is  exposing 
an  individual  to  the  injustice  of  mankind,  in  such 
a  way,  as  I  am  sure  the  justice  of  Courts  cannot 
relieve  him  from. 

What  I  have  to  say  upon  this  part  of  the  case, 
therefore,  will  be  extremely  short,  because  it  is 
merely  b,  digression  for  the  satisfaction  of  the 
parties  ;  it  is  no  foundation,  no  principle,  no  part 
of  that  legal  proof,  upon  which  I  shall  determine 
this  case. 

And  I  must  here  take  the  opportunity  of  saying, 
that  if  the  truth  of  this  charge  rested  upon  matter 
of  character  alone,  it  would  determine  me  very 
favourably  in  behalf  of  Mr.  Evans.  Here  are  the 
attestations  oi  a  great  number  of  persons — gentle* 
ipen  extremely  respectable  in  their  own  characters 
and  situations ;  connected  with  him  by  early  and 
familiar  acquaintance  ;  by  habits  of  a  lopg  inter* 
course ;  by  habits  of  business.  But  all  this,  it  is 
said,  is  the  partialitt/  of  friends.  What,  is  it  nothing 
in  a  man's  favour  to  have  friends  ?  Can  a  man  say 
any  thing  that  bears  more  strongly  in  his  favour, 
than  that  he  has  friends  ?  partial  friends  ?  friends 
who  have  become  so,  and  can  have  become  so, 
from  the  opinion  only  of  his  good  deservings? 
They  are  persons,  many  of  them,  who  have  lived 
with  him  in  a  distant  country,  where  countrymen 
collect  together  in  close  and  intimate  connection ; 
where  theyform^  as  one  of  the  witnesses  describes 
it,  (me  covmunity :  some  of  them,  two  of  them  in 
particulary  hav^  lived  with  him  in  the  same  family ; 

in 
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in  the  family  of  Mr.  Hastings:,  they  have  been      Evanst. 
connected  with  him  in  the  conduct  of  business,        ^^^^' 
where  his  temper  was  daily  seen  and  daily  tried ;   sd  juUf  1790. 
for  business,  as  we  all  know,  is  very  apt  to  expose 
the  real   dispositions  of  men  :  it  is  a  tyrannical 
master;  and  if  a  man  can  go  through  the  difficulties, 
which  even  the  smoothest  course  of  business  will 
throw  in  his  way,  with  an  unruffled  temper,  it  is  no 
jnean  argument  of  a  tractable  disposition. 

All  this,  it  is  said,  may  be  very  true ;  but  it  has 
happened  in  other  cases,  that  a  man  has  worn  a 
mask  to  the  public,  and  pulled  it  off  to  his  family. 
Undoubtedly  there  may  have  been  such  cases; 
cases  of  moral  prodigies  ;  cases  of  disgraceful  ex- 
ception to  the  ordinary  course  of  nature  ;  but  the 
general  presumption  at  least  is  strong  the  other  way. 
If  a  man  shews  upon  all  occasions  an  obliging  dis- 
position in  his  general  intercourse  with  the  world, 
the  presumption  certainly  is,  that  he  carries  that 
disposition  with  him  into  the  private  recesses  of  his 
life.  If  he  is  a  good  friend,  the  probability  is, 
that  he  is  a  good  husband,  which  is  a  friend  only 
of  a  nearer  and  dearer  nature.  It  is  to  be  added 
too,  that  in  this  case  almost  all  the  witnesses  speak 
to  this  very  specific  part  of  Mr.  Evanses  character, 
even  the  witnesses  who  are  examined  on  the  part 
of  Mrs.  Evans.  There  are  particularly  Mr.  Wood^ 
Dr.  Curry^  Tomlings^  with  the  exception  of  one 
fact,  Mr.  FaumeTf  Mr.  Griffiths,  Mr.  Boehm, 
Mrs.  Webber,  with  the  exception  of  one  fact  like- 
wise, all  these  witnesses,  who  are  examined  on 
the  part  of  Mrs.  Evans,  bear  an  honourable  testi- 
mony to  his  general  and  visible  conduct. 

VeU,  but  it  is.  said,  there  are  witnesses  who  de- 
pose in  a  contr^y  manner,  and  you  cannot  recon- 
cile 
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^Ali* j*^     cile  these  two  sets  of  witnesses  together,  but  upon 
the  supposition  that  what  is  said  by  the  first  set  of 


«d  jviy  1790,  witnesses  is  the  effect  of  mere  hypocritical  assump- 
tion. Now  the  other  witnesses,  who  depose  Un- 
favorably, with  the  exception  of  Mrs.  Hartky  and 
a  young  French  woman,  Madame  Bobillier,  whom 
I  shall  speak  of  by  and  by,  are  Mr.  and  Mrs. 
Tfiackerayy  and  Mr.  Moore^  Mrs.  Moore  has  not 
been  examined  in  this  cause,  and  the  reason  given 
for  that  has  been,  that  she  being  the  sister  of  th? 
party,  might  be  a  witness  whom  the  Court  would 
hear  with  a  great  deal  of  jealousy  and  suspicion « 
Most  assuredly  the  same  circumstances  of  jealousy 
hang  upon  the  characters  of  every  one  of  these 
witnesses :  they  are  all  persons  nearly  allied  j 
are  subject  of  course  to  prejudice  :  I  don't  say  to 
a  dishonest  or  dishonorable  prejudice^  but  fron^ 
that  circumstance  they  are  subject  to  prejudice. 

There  is  another  observation  that  strikes  me,  and 
that  is  this,  that  all  these  witnesses,  with  the  singly 
exception  of  Mr.  Moore,  found  their  opinions 
upon  the  very  facts  controverted  in  the  cause. 
Mr.  Thackeray y  who  has  given  a  very  candid  tes- 
timony in  the  cause,  and  on  whom  I  shall  very 
much  rely  in  the  determination  of  it,  says  expressly, 
"  that  till  some  time  qfier  Mr.  Evans's  return  to 
"  England  lie  had  always  a  good  opinion  of  him,** 
and  he  expressly  founds  his  present  opinion  upon 
the  facts  that  are  now  in  issue  between  the  parties. 
,  Then,  only  consider  what  is  done  in  this  case. 

In  the  first  place,  the  witnesses  extract  their  opin 
nions  from  these  particular  facts,  and  then  it  i& 
expected  that  the  Court  shall  take  those  opinions, 
and  apply  them  to  the  ^establishment  of  the  very 
facts  in  question.    To  be  sure,  if  there  is  such  a 

thing 
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Uung  as  circularity  in  argument,  this  is  that ;  and     evansv. 
grosser  injustice  than  that  could  not  be  committed. 


Mr.  Moore^  indeed,  stands  upon  a  very  different  ad  Jm^  1790. 
footing,  he  goes  back  to  a  remoter  opinion ;  his 
opinion  does  not  arise  out  of  the  facts  in  issue  ;  he 
refers  to  a  much  earlier  period  of  time.   Now  there 
are  one  or  two   observations,    which    strike  me 
pretty  forcibly  upon  the  testimony  of  Mr.  Moore. 
Mr.  Moore  is  a  man  of  sense ;  he  knows,  I  dare  say, 
extremely  well,  that  caution  and  that  sobriety  of 
mind,  which  belongs  to  a  witness  deposing  in  a 
Court  of  Justice  to  the  character  of  another  indi- 
viduaL     And  I  am  very  sure  he  does  not  come 
here  to  amuse  himself  or  the  Court  with  drawing 
highly-finished  pictures.  I  am  therefore  to  suppose^ 
as  I  do,  that  Mr.  Moore  is  not  only  perfectly  sin- 
cere,  but  that  he  rather  falls  short  than  exag^ 
gerates    the  impression  upon  his  mind,  in   the 
character   which   he    gives   of  this   gentleman; 
That  character  is,    '^  That  he  became  intimately 
<*  acquainted   with  Mr.  Evans,  and  was  a  good 
**  deal  in   his  cojnpany,  and  saw  much  qf  him^ 
prior  to  his  marriage ;  that  after  his  marriage 
tmtil  the  month  qf  April  1780,    their  Jamities 
^'  visited  i  butjrom  the  said  month  until  the  arrival 
•♦  qfMr.  Evans  in  England,  he  had  little  or  no  inter- 
course with  him  ;  but  that  upon  his  said  arrival, 
and  for  some  time  afterwards,  he  the  deponent 
*^  often  saw  and  was  a  good  deal  in  his  company  ; 
"  and  has  at  different  periods  prior  to  his  marriage j 
^*  when  he  was  likely  to  become  allied  to  the  de^ 
ponenfs  family,  and  until  Mrs.  Evans  was  obliged 
to  quit  his  house,  given  a  watching  and  scmitinizing 
*^  eye  over  his  conduct  and  disposition,  and  is  there- 
y  by  enabled  to  say  ihathe  knows  him  to  be  a  man  qf 

^  wicked 
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^y1v$'      ^^^  ^  ^^  supposes,  the  fruit  of  early  and  dispas' 
-  sionate  observation  ;  it  is  the  fruit  of  passion,  of 


9djufy  1790.  modem  passion,  produced  by  the  resentments  ex- 
cited  by  the  later  dissensions  in  this  family. 

Upon  the  whole,  then,  I  see  most  honourable 
attestations  to  the  character  of  Mr.  Evans ;  and 
I  think  I  have  reason  to  presume,  that  if  late  dis- 
sensions had  not  happened,  I  should  have  seen  no 
attestations  but  such  as  were  perfectly  honourable 
to  his  character. 

On  the  character  of  Mrs.  Evans  1  shall  say  much 
less ;  for  this  reason— because  it  is  much  less  con- 
nected with  .the  issue  in  the  cause ;  because,  if 
the  facts  imputed  to  Mr.  Evans  are  false,  there  is 
an  end  of  the  question.  On  the  contrary,  if  they 
are  true,  they  are  of  that  nature  and  species,  that 
they  cannot  be  justified  by  any  misconduct  on  the 
part  of  Mrs.  Evans ;  for  though  misconduct  may 
authorize  a  husband  in  restraining  a  wife  of  her 
personal  liberty,  yet  no  misconduct  of  hers  could 
authorize  him  in  occasioning  a  premature  delivery, 
or  refusing  her  the  use  of  conmion  air.  In  every 
view  therefore  of  the  matter,  Mrs.  Evans* ^  charac- 
ter has  nothing  to  do  with  the  cause  \  and  in  a 
cause  where  so  much  is  to  be  said  upon  the  neces- 
sary parts,  I  shall  waste  but  few  words  upon  such 
as  are  unnecessary  and  altogether  impertinent  to 
the  cause.  The  little  that  I  have  to  say,  is  for  the 
satisfaction  of  the  parties  ;  and  it  is  this,  that  here 
again,  if  the  matter  rested  simply  upon  the  evi- 
dence given  of  character,  yet  after  all  the  unhappy 
pains  which  have  been  taken  to  blacken  each  other, 
I  see  no  reason  why  these  two  persons  might  not 
have  passed  through  the  world  comfortably  toge- 
ther, with  a  little  discretion  and  management  on 

their 
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iir  own  side,  and  some  discretion  and  manaffe-     ^^ans  v. 
ment  on  the  part  of  those  who  are  mutually  con- 


nected with  them.     To  be  sure,  if  people  come  ^Juiyii^o^ 
together  in  marriage  with  the  extravagant  expecta- 
tions that  all  are  to  be  halcyon  days,  the  husband 
conceiving  that  all  is  to  be  authority  with  him^ 
and  the  wife,  that  all  is  to  be  accommodation  to 
her^  every  body  sees  how  that  must  end :  but  if 
they  come  together  ^th  the  reflection,  that,  not 
bringing   perfection  in  themselves,  they  have  no 
right  to  expect  it  on  the  other  side ;  that  having 
respectively  many  infirmities  of  their  own  to  be 
overlooke(^  they  must  overlook  the  infirmities  of 
each  other ;  then,  if  friends  wUl  be  discreet  enough 
to  support  them  in  the  execution  of  their  duty, 
there  is  a  high  probability  that  something  like  happi- 
ness nught  be  produced. 

With  respect  to  Mrs.  Evans,  there  are  many 
attestations  much  too  honourable  to  be  applied  to 
any  chanacter  that  was  unamiable,  and  these  too 
come  from  witnesses  examined  for  Mr.  Evans.  What 
bears  a  contrary  aspect,  seems  to  have  come  at  a 
later  period,  when  dissensions  had  arisen,  when 
servants  and  friends  had  entered  into  the  factions 
of  the  family^  had  taken  sides,  and  had,  of  course, 
a  bias  hung  upon  their  judgments.  But  what  I 
principally  rest  upon,  is  the  testimony  of  early 
acquaintance — of  acquaintance  before  hostilities 
commenced — of  Mr.  Haimay^  Mr.  Maarwelly  Mr. 
Halhedy  apd  others.  Such  persons,  I  think,  must 
form  a  safer  judgment  than  Mr.  Mason,  much  of 
whos^  judgment,  in  all  probability,  is  formed  upon 
the  complaints  of  the  husband.  I  think  the  at* 
tachment  of  her  family,  the  zealous  and  animated 
mxt  which  they  have  taken  ii)  her  behalf  on  this 

£  occasion, 
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etam  ».      occasion,  speaks  strongly  in  her  favour  j  and  I  da 
-  assent  to  the  observation  that  has  been  made,  that 


•2d  July  1790.  if  she  had  been  the  worthless  person  she  is  repre- 
sented, they  would  not  have  stood  forward  in  the 
manner  they  have  done. 

There  is  one  odious  imputation  in  the  cause, 
which  I  have  heard  with  great  pain,  and  to  which 
I  advert  with  great  reluctance,  and  it  is  merely 
for  the  purpose  of  saying,  that  1  think  it  an  impu- 
tation unfounded  and  ill-advised ;  and  I  can  never 
give  way  to  it  upon  the  evidence  that  has  been 
given.  The  appearances  of  a  woman  afiected  by 
nervous  disorders,  in  a  way  in  which  this  poor  lady, 
it  is  in  proof,  was  oflen  affected,  are  equivocal 
enough  to  mislead  a  stranger,  as  Mr.  Mason  ap- 
pears very  much  to  have  been ;  and  as  to  the 
servant  Fraser,  the  facts  themselves  are  so  trifling 
to' which  he  speaks,  that  Xhey  amount  to  little  ;  and 
when  I  reflect  upon  the  licence  of  observation  ex- 
ercised  by  people  of  this  kind  upon  the  conduct 
of  their  masters  and  mistresses,  I  must  consider  it 
as  amounting  to  nothing,  I  have  then  no  evi- 
dence before  me  on  which  it  is  possible  to  suppose 
that  the  character  of  this  lady  is  at  all  polluted  by 
so  degrading  a  habit. 

So  much,  then,  for  matter  of  character  in  this 
cause ;  which  part  of  it  I  now  gladly  leave,  to 
come  to  the  real  subject  of  the  cause, — ^the  con- 
duct of  Mr.  Evans  towards  his  wife ;  and,  in  order 
to  examine  that,  I  must  look  back  a  little  into 
their  history. 

Mr.  Evans  went  to  the  East  Indies,  I  think,  in 
the  year  1770;  he  was  employed  in  the  usiial 
occupation  of  gentlemen  who  resort  to  that  coun- 
try,—*in  making  or  improving  his  fortune.     He 

6  was 
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was  in  the  immediate  service  of  Mr.  HastingSy  the     ^^ns  «. 
then  governor-general.    In  1776,  Miss  Webb^  the        ^^^ 


daughter  of  a  respectable  person  in  His  Majesty's  «i«^«%  i790b 
military  service,  went'  over  to  Calcutta^  upon  a 
visit  to  two  sisters,  who  were  married  and  resident 
there ;— a  Mrs.  Moore  and  a  Mrs.  Thackeray.  It 
appears,  I  think,  that  Mr.  Thackeray  and  his  wife 
were  at  this  time  resident  with  Mr.  Mowe^  but 
that  they  left  Calcutta  before  Miss  Webb  was  set- 
tled in  marriage.  In  November  1778,  the  mar* 
riage  took  place,  after  a  courtship  of  some  months, 
as  I  have  already  stated*  At  the  time  of  the  mar- 
riiage,  he  made  a  settlement  upon  her,  to  which 
Sir  John  D^Oyly  was  a  trustee ;  and  Mr.  Boekm^ 
ins  agent  in  England^  speaks  to  his  belief,  that  this 
was  a  settlement  to  her  sole  and  separate  use. 
Mrs.  Evans  appears  to  have  been  of  a  delicate 
constitution,  and  the  climate  of  India  by  no  means 
agreed  with  her.  It  is  proved  by  Sir  John  D^Oyly 
that  she  was  often  in  fits  in  a  very  early  period  of 
the  marriage,-— that  is  what  he  expressly  swears. 
Mr.  MajpweU  proves,  that  when  she  pressed  a  return 
to  England  upon  her  husband,  it  was  stated  that 
the  climate  of  India  did  not  agree  with  her.  In 
other  respects  I  see  no  reason  to  presume  tliat  the 
marriage  was  not  as  productive  of  mutual  happi* 
ness  as  marriages  usually  are.  Sir  JohnD^Oyly 
swears  expressly  that  she  at  tJiat  time  appeared  very 
Jimd  qf  him  /  Mr.  Griffiths,  Mr.  Wood,  and  several 
(yther  witnesses,  whp  are  examined  as  to  the  cha- 
racter and  conduct  of  the  parties,  and  who  lived 
in  considerable  habits  of  intimacy  with  them  at 
that  time,  give  me  no  reason  whatever  to  suspect 
that  any  thing  like  unhappiness  then  subsisted  be- 
tween them ;  and  all  the  witnesses,  I  think,  who 
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ErAst  9.     depose  to  that  period,  speak  with  as  little  apj^e- 
'      hension  as  to  what  has  since  happened  as  is  pos^ 
itiJufyvTo.  gible. 

In  I78I9  Mrs*  Evans  lA  India  on  account  of 
her  health.  Mr.  Evanses  counsel  have  taken 
credit  on  account  of  his  acquiescence  in  this  se^ 
paration.  Now,  this  credit  is  denied,  upon  the 
ground  that  this  acquiescence  might  have  been 
merely  for  the  purpose  of  getting  rid  of  her.  Why, 
to  be  sure,  if  his  preceding  conduct  had  been  that 
of  a  disaffected  husband,  such  a  construction  might 
have  been  fair  enough ;  but  if  otherwise,  it  is  rather 
hard  to  give  such  an  interpretation  to  the  very  step 
which  the  most  aflfectionate  husband  must  have 
taken.  Credit  is  taken  likewise,  by  the  counsel 
on  behalf  of  Mr.  Evans^  that  no  cruelty  is  imputed 
to  Mr.  E/oans  at  this  time.  It  is  answered,  that 
though  no  cruelty  is  proved,  yet  there  might  have 
been  acts  of  cruelty,  which  the  prudence  of  the 
party,  and  a  just  regard  to  time  andexpence^  have 
prevented  her  from  now  bringing  forwards.  It  is 
within  my  recollection,  and  if  it  had  not,  I  have 
been  reminded  of  it,  that  in  the  original  allegation 
given  in  this  cause,  she  expressly  pleaded^  that  her 
original  return  to  Europe  was  occasioned  by  his 
cruelty.  That  assertion  I  directed  to  be  struck 
out,  because  it  was  pleaded  in  a  way  so  loose  as  to 
be  incapable  of  proof,  and  therefore  shewed  that 
the  party  herself  could  have  had  no  intention  of 
proving  it.  It  satisfies  me,  then,  of  this,  that  there 
was  no  disposition  to  suppress  it,  if  it  had  been 
maintainable ;  because  it  is  actually  noticed  in  the 
cause.  Taking  then  the  whole  together,  I  am 
supported  by  the  testimony  of  all  the  witnesses, 
and  I  think  I  am  also  supported  by  what  is  fiill  as 

good 
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good  evidence,  by  Mrs.  Evanses  conduct  in.  this     ^^ns  v. 
suit,  in  saying,  that  no  cruelty  is  at  this  period 


(^time,  her  first  departure  for  Europe^  imputable  3d/M^.i79o». 
to  Mr.  Evans. 

She  arrived  in  England  in  October  1781.  She 
pursued  the  means  of  health, — by  medical  ad- 
vice, -»  by  travelling  to  different  parts  of  Europe^  -» 
by  proper  amusement,  — -  in  all  of  which  it  is  not 
denied ;  on  the  contrary,  it  is  fully  admitted,,  that 
she  enjoyed  the  most  liberal  assistance  from  the 
fortune  of  Mr.  Evans.  It  is  proved  by  his  agent, 
Mr.  Boehnij  that  the  expence  during  her  residence 
in  England,  amounted  to  about  ^5600,  which,  by 
a  calculation  rather,  I  think,  unfavourable,  has 
been  made  to  amount  to  near  j£9000  a  year.  This 
certainly  is  a  large  sum  out  of  a  fortune  that  was 
making,  that  was  not  yet  made ;  —  it  was  in  fact 
so  large  as  to  alarm  the  friends  of  Mr.  Evans,  — 
and  Mr.  Boehm  took  a  liberty,  which  I  presume  an 
agent  does  not  often  take,  of  remonstrating  on 
account  of  the  drafts.  I  think  that  in  the  deposi- 
tion of  Mr.  Thackeray,  notwithstanding  he  deposes 
with  the  guarded  and  discreet  tenderness  of  a 
relation,  it  is  yet  very  easy  to  see  that  he  hints  at 
something  like  profusion  on  the  part  of  Mrs* 
Evans ;-~^Yie  says  expressly,  that  she  "was  too 
generous,  generous  to  ajault,  and  a  fault  that  un^ 
doubtedly  is,  because  the  province  of  a  woman,  in 
matters  of  liberality  out  of  her  husband's  property, 
is  certainly  extremely  limited.  She  may  be  the 
almoner  of  her  husband,  but  in  the  disposal  of  his 
fortune  she  is  under  very  great  restrictions.  There 
is  one  &ct  particularly  mentioned,  which  is,  the 
lending  a  large  sum  of  money  to  a  Captain  Bam^ 
^ttf  and  I  own,  that  if  I  was  to  look  sharp  to  fin4 
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etans  v.  out  the  commencement  of  impropriety  df  conduct^ 
^^'  I  should  be  apt  to  say,  that  I  think  I  see  the  first 
3d  Jufy  1790.  speck  of  impropriety  here  attaching  upon  the  con- 
duct of  Mrs.  Evans,  and  one  sees  the  folly,  the  im- 
prudence of  such  conduct,  in  the  event  of  this,  — 
for  it  does  appear  that  this  very  Mr.  Barnwell,  to 
whom  this  money  was  lent,  was  the  very  first 
person  to  complain  of  her  extravagance.  It  ap- 
pears that  Mr.  Evans  felt  the  impropriety  of  this, 
but  he  felt  it  in  a  ^y  that  in  iafiectionate  husband, 
a  considerate  man j  wduld  feel  it ;  —  he  said  to  Mr. 
Griffith^  that  she  fiid  spent  a  good  deal  of  money, 
but  that  nothing  gave  him  so  much  uneasiness  in  her 
e^penceSy  as  the  sum  of  money  which  she  had  lent  to 
anfither  person.  However,  though  this  produced 
some  dissatisfaction,  it  produced  no  rupture,  — •  it 
was  overlooked. 

She  sailed  for  Calcutta  in  December  1784,— -she 
arrived  in  1785,  and  there  they  remained  until 
1787.  It  is  a  little  material  to  see  what  passed 
during  this  interval.  They  were  visited  by  a 
Mr.  Wood,  a  respectable  person,  who  is  examined 
as  a  witness  on  the  part  of  Mrs.  Evans.  Mr.  Wood 
does  not  give  the  slightest  intimation  of  any  dis- 
agreements in  this  family;  on  the  contrary,  he 
says,  that  his  behaviour,  as^r  as  he  ever  saw  it,  was 
studiously  and  a^ctionalely  tender.  Mr.>Jlfiwwe/4 
a  person  who  was  almost  domiciled  in  the  house, 
who  dined  and  supped  there  very  frequently,  and 
was  often  upon  parties- with  them,  speaks  likewise 
of  their  living  upon  terms  of  the  greatest  harmony 
imaginable.  Mr.  Griffith,  who  was  much  in  their 
company,  has  no  insinuation  to  the  contrary  in  the 
least.  Mr.  HamUiy,  who  states  himself  to  have 
been  intimate,  never  heard  the  most  distant  surmise 
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tikU  he  treated  her  improperly,    Mr.  Halhed^  and     £vavi  t. 
other  witnesses,  speak  to  the  same  effect. — Then, 


taking  the  whole  of  this  evidence  one  way,  it  is  2<i  Ju^  1790. 
certainly  evidence  extremely  strong  ;  and  if  to  this 
we  add  the  total  absence  of  all  evidence  the  other 
way,  1  think  myself  warranted  to  say,  that  Mn 
Evanses  beha\iour,  up  to  this  period,  was  in  every 
respect  unexceptionable. 

Two  facts^  in  particular,  appear,  which  it  is  im- 
possible not  to  notice ; — one  is  upon  the  evidence 
of  Mr.  Maanvell — and  that  is  of  Mr.  Evanses  going 
up  into  the  country,  at  a  distance  from  Cakuttaf 
to  Moorshedabad  I  think,  or  some  other  place,  on 
account  of  her  health.  It  may  be  said,  there  is  no 
merit  in  that,  any  husband  who  had  a  sick  wife 
would  do  as  much ;  but,  it  must  be  allowed,  she 
might  have  gone  by  herself :  at  any  rate,  there- 
fore, there  is  great  attention  shewn  in  this  instance 
of  his  personal  attendance. 

The  next  fact,  and  a  very  material  fact  it  is  in 
the  cause,  is  this, — ^that,  purely  to  gratify  her 
wishes,  and  to  consult  her  health,  he  quitted  India : 
a  country  where  he  was  almost  naturalized,  and 
where  his  prospects  of  avarice  and  ambition,  at 
that  period  of  time,  were  extremely  inviting.  He 
was  ilien^  as  Mr.  Maarwell  says,  a  senior  merchant 
But,  say  the  gentlemen,  there  is  no  great  merit  in 
that,  he  had  got  enough.  There  is  surely  some 
merit  in  knowing  that ;  it  is  a  merit  every  body 
does  not  acquire  j  it  is  a  proof  of  moderation,  at 
least ;  and  that  he  is  not  the  niean  and  avaricious 
person  which  he  has  been  represented  to  be :  and, 
supposing  he  was  that  mean  and  avaricious  person, 
still  there  is  the  more  relative  merit  towards 
Mrs,  EvanSf  because,  if  he  was  a  man  extremely 
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^eyII!'     ^^°^  of  his  money,  and  yet  gave  up  his  money  on 
account  of  his  wife,  it  is  liard  to  say  that  he  had 


u  Juiif  1790.  not  some  degree  of  fondness  for  his  wife.  WeD, 
but,  say  the  gentlemen,  his  reputation  was  con« 
cerned*  How  so?  She  had  already  shewn  that 
she  could  come  to  Europe  without  his  personal 
attendance.  I  shall  not  then  diminish  the  merit 
of  so  good  an  action,  nor  suffer  it  to  be  diminished, 
merely  because  it  happens  at  the  same  time  to  be, 
what  every  good  action  is,  a  reputable  one. 

I  am  clear,  therefore,  that  up  to  the  time  of  the 
Voyage  nothing  material  had  happened  to  cloud 
the  happiness  of  this  family.  The  voyage  itself; 
the  application  made  for  it  by  Mrs.  Evans  ;  the 
undertaking  of  this  voyage  by  Mr.  Evans, — are  aU 
a  security  to  me  that  tiie  fact  was  so ;  for,  if  he  had 
been  the  savage  tyrant  that  he  is  represiented  to 
have  been,  it  is  clear  to  me  that  she  would  never 
have  ventured  upon  such  a  solicitation  with  any 
idea  of  success,  and  it  is  equally  clear  to  me  that 
she  wdlild  never  have  succeeded  in  it  Till  this 
time,  therefore,  I  see  in  the  conduct  of  Mr.  Evan 
nothing  to  blame, — I  see  much  to  approve. 

It  is  however  upon  this  voyage,  "  mold  ducit  avi 
domunh'*  that  a  change  of  conduct  in  Mr.  Evans  h 
first  suggested  to  have  taken  place.  It  is  not  very 
well  agreed  what  this  change  was,  whether  it  was 
an  indulgence  of  ungovernable  sallies  of  ill  temper, 
or  whether  it  was  a  cool  systematic  plan  of  dis- 
tressing his  wife,  by  the  most  atrocious  ill  usage : 
but  certainly  two  things  more  inconsistent  cannot 
be,  than  cool  hypocrisy  and  wild  passion.  Now  it 
is  a  strong  presumption  with  me  against  the  sup- 
position of  its  being  a  case  of  ungovernable  pas- 
wions,  that  passions  so  inordinate  appear  to  have 
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developed  themselves  for  the  first  time  in  the      ^^„V 

course  of  this  voyage.     If  so,  I  think  there  must  . 

have  been  an  alteration  in  the  constitution  of  this   «*«Ny  n9o. 

man's  mind;    which   is  highly  incredible.    The 

material  witnesses  therefore  resort  to  the  other 

supposition.    This  is  the  turn  given  to  his  conduct 

by  the  great  witness  in  this  case-— Mademoiselle 

BobUtieTy — ^namely,  that  it  was  a  crafty  command 

qf  his  passions  ;  that  every  thing  that  he  did  visibbf^ 

was  studied  for  ostentation;  and  that  his  passions 

were  kept  for  a  secret  operation  when  nobody  was 

One  cannot  help  observing,  that  taking  it  to  be 
a  cool  deep-laid  plan,  to  be  pursued  and  carried 
into  e£^t  in  a  secret  way;  the  scene  for  the 
execution  of  such  a  plan  is  as  unhappily  chosen  as 
can  be.     Every  body  knows,  that  secrecy  on  board  't 

a  ship  is  a  thing  not  to  be  thought  of.  People 
cooped  up  in  a  ship  live,  and  are  forced  to  live, 
in  that  state  of  miserable  intimacy,  which  makes 
almost  every  thing  that  is  done  or  said,  known  to 
eveiy  other  person  :  there  is  for  a  time,  a  very  un-^ 
happy  circumstance  it  is,  almost  a  suspension  of 
every  thing  like  personal  delicacy,— every  word 
and  every  act  is  known  to  almost  every  body.  Now 
to  suppose  that  a  man  in  such  a  situation  should 
•first  think  of  opening  a  plan  of  secret  violence, 
cne  must  first  suppose,  not  only  that  he  left  his 
temper  in  India^  but  that  he  had  left  his  common 
sense  with  iu 

There  are  three  witnesses  only  who  are  exa- 

^mined  on  this  part  of  the  case :  there  is  Mr.  Curry^ 

a  yb.  Humphry^  and  a  Mrs.  Hartk.    When  the 

question  is  asked.  Why  other  witnesses  are  not 

•examined?  the  first  answer  is.  That  Mr;  White  in 
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every  body  knows  that  a  voyage  of  that  length  is 
no  very  great  sweetener  of  any  man's  disposition, 
2d  Juisf  1790.  during  the  time  that  it  lasts. 

Mrs.  Hartie  is  a  witness  who  appears  to  have 
lived  in  considerable  intimacy  with  Mrs.  EvanSf 
but  most  clearly  she  lived  upon  very  indifferent 
terms  with  Mr.  Evans.  She  charges  him  with 
ndich  personal  inciviUty  to  herself  during  the 
voyage,  and  it  appears  that  her  resentments  have 
since  been  sharpened  by  later  indignities ;  so  that 
she  is,  as  Dr.  Arnold  has  well  described  her,  a  sort 
qf  co^laint{ff  in  the  cause.  I  am  to  consider  her, 
therefore,  as  deposing  under  the  double  danger  of 
having  inducements  to  take  very  strong  impres- 
sions of  facts  to  Mr.  Events  disadvantage,  and  of 
feeling  no  unwillingness  to  give  such  impressions 
their  full  force  in  representing  them  to  the  Court. 

The  facts  agreed  to  by  these  three  witnesses 
are  these : — In  the  first  place,  that  Mr.  Evans  had 
procured,  at  a  great  expence,  the  very  best  ac» 
commodations  a  gentleman  of  fortune  can  have  in 
a  passage  from  Incfia.  So  far  all  agree.  And,  in 
the  next  place,  it  is  agreed,  that  she  had  of  those 
accommodations,  as  it  was  highly  proper  she 
should  have,  the  best  share.  Two  of  these  witr 
nesses,  Mr.  Humphry  and  Dr.  Curry,  are  totally 
Ignorant  of  any  quarrels  or  disagreements  during 
the  whole  of  the  voyage.  It  is  said,  Mr.  Humphry 
not  being  particularly  intimate,  his  is  merely  a  ne- 
gative testimony ;— however,  for  the  reason  that  I 
have  above  stated,  I  think  that  a  negative  testi- 
mony,  in  such  a  case,  is  a  very  strong  testimony^ 
because  it  is  not  possible  that  any  act  of  atrocious 
outrage  could  have  happened  on  board  this  ship, 
without  its  travelling  to  the  knowledge  of  moat 
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perBons  on  board.    Dr.  Cwrrjfs  testimony  is  still     ^"'Z* 
stronger ;  his  is  not  merely  a  negative  testimony ; 


he  says,  that,  as  far  as  ever  he  observed^  Mr.  «*'^'^i79o. 
Evan^s  conduct  was  studiously  affectionate.  Now, 
his  ignorance  seems  to  me  still  more  irreconcile- 
able  with  the  notion  of  this  ill  usage ;  because,  it 
seems  hardly  possible  that  it  could  have  existed 
without  coming  to  the  knowledge  of  a  person  who 
attended  this  lady  constantly  upon  the  occasion  of 
in  health.  It  is  still  more  irreconcileable  with  the 
notion  of  its  being  a  fact  within  the  possession  of 
any  third  person ;  because,  though  some  secret  ill 
usage  might  have  passed  between  Mr.  and  Mrs. 
Evans^  which  was  known  only  to  themselves,  and 
which,  from  a  natural  concern  for  their  common 
reputation  and  quiet,  they  might  not  have  di- 
vulged, yet  it  is  very  unlikely  that  if  there  were  facta 
of  outrage  which  got  into  the  possession  of  a  third 
person,  that  such  facts  should  have  rested  there, 
and  not  have  travelled  farther. 

There  is,  however,  a  third  person  on  board  this 
ship,  Mrs.  Hartle^  who  undoubtedly  differs  widely 
fnmi  both  these  witnesses,  and  upon  her  single 
testimony,  the  single  testimony  of  an  ardent  wit> 
ness,  inflamed  with  resentments  of  her  own,  I  am 
to  take  thes^  facts,  contradicted,  as  they  are,  by 
the  silence,  by  the  emphatical  silence,  of  the  two 
other  witnesses :  facts  of  a  nature  so  atrocious, 
that  they  certainly  have  but  little  probability  to 
support  them,  which  can  be  founded  on  any  argu- 
ment arising  from  the  general  disposition  of  man- 
kind, and  which,  from  what  I  have  stated  in  this 
]>articular  instance^  had  no  probability  whatever, 
which  is  founded  in  the  antecedent  conduct  of  this 
gestlemaai. 

The 


619  CASES  DBTEHMINED  IN  THE 

^wAv%'         '^^  ^^  ^*^^  which  I  shall  observe  upon  is  ik^X 
.  most  atrocious  fact  which  is  mentioned  in  the  lib^l, 

Qd  M^  1790.  article  6 ;  "  That  during  the  passage^  Mrs.  Evans 
Ifeing  in  a  very  low  and  bad  state  of  healthy  andjresfi 
air  being  absolute^  necessary  for  her^  Mr*  Evans, 
with  a  wicked  view  to  distress  and  increase  her  sqf 
^firings,  reused  to  stfffer,  and  would  not  stfffbr,  a 
door  to  be  kept  open,  or  even  opened  at  all,  concept 
when  he  wanted  to  pass  in  or  out ;  that  at  the  times 
h^  rqfiised  the  ben^t  of  the  cur  to  his  said  wife,  hf 
was  not  able  to  stay  in  the  cabin  himself  during  the 
CJPclusion  qf  the  air,  but  always  retired  to  his  own 
pabin,  or  some  oilier  part  qfthe  ship :  and  that  once, 
when  Mrs.  Evans  attempted  to  open  the  door  to  ad- 
mit the  air,  she  was  prevented  by  Mr.  Evans,  who, 
mth  savage  ^fierceness,  seized  her  by  both  her  arms, 
and,  in  great  rage,  mth  his  utmost  force  and  violence, 
threw  her  down  three  times,  alternately  raising  her 
for  that  purpose  upon  some  earthen  guglets,  or  ves- 
sets  used  for  cooling  water,  and  thereby  very  mych 
hurt  and  bruised  her,  put  her  to  great  pain  and 
anguish,  and  increased  her  illness.'' 

The  account  given  by  Mrs.  Hartle  of  this  trans- 
action^  shews  that  even  this  account  given  in  the 
Ubel  is  not  at  aU  overcharged.  What  she  says  is, 
"  That  one  morning,  in  their  passage  to  St.  Helena^ 
the  deponent  and  Mrs.  Evans  were  in  Mrs.  Evans's 
room,  walking  towards  Mr.  Evans's  room  ;  tiiat  they 
observed  him  sitting  there  j  that  seeing  them  approach, 
he  got  up,  and  immediate^  went  to  and  shut  the 
door  qf  the  cuddy ;  that  they  were  ilten  under  the 
Line,  and  there  was  not  a  breath  of  air  stirring,  and 
.  this  deponent  was  extremely  faint."  So  that  in  fact 
the  cruelty  stated  seems  to  b^  a  cruelty  that  rather 
attached  upon  the  vdtness  than  the  party,  and  so 

indeed 
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indeed  Mrs.  Evans  represents  it ;  for  her  applica-     btans  v. 
tioUf  according  to  Mrs.  Hartleys  testimony,  is  this :  ' 

••  Do,  Mr.  Evans  J  let  us  have  the  door  open^ — Mrs.  ^^  ^^^  1790. 
Harile  is  ready  to  faint.^*  She  then  goes  on  to 
say,  that  **  Mrs.  Evans  then  "went  towards  and 
proceeded  to  open  the  door;  that  Mr.Evans^  who. 
WiS  sitting  with  his  legs  up  in  an  easy  kind  afposture^ 
md  was  reading,  then  got  up,  and  with  a  savage 
Jterceness  laid  hold  of  both  her  arms,  and  then  with 
violence  threw  her  down^  and  she  Jell  upon  some 
earthen  guglets  for  holding  water,  wMch  stood  close 
hf  the  said  door  ;  and  lifting  her  up  again  ly  her 
arms^  with  equal  violence  threw  her  dcnxm  on  the  said 
earthen  guglets  ;  and  she  the  deponent  thought  that 
hf  means  thereof  she  was  almost  lulled  ;  and  being 
greaHy  terrified  thereat,  went  otU  to  send  the  black 
girl  to  her  assistance  ;  that  on  going  out  she  heard 
a  noise,  as  if  Mrs.  Evans  was  falling  a  third  time  ; 
that  she  returned  into  the  cabin,  and  found  Iter  sitting 
in  a  chair,  her  whole  frame  appearing  convulsed, 
and  her  face  quite  pale  ;  that  the  deponent  observed 
grasps  qffngers  on  lier  arms,  which  appeared  black 
and  bbie,  and  that  the  deponent  had  not  before  oh- 
served  such  appearances  on  her  said  arms,  and  they 
appeared  in  parts  of  which  Mr.Evans  took  hold,  and, 
as  she  is  well  convinced,  were  occasioned  by  him  ; 
that  the  said  Mr.  Evans,  on  his  so  throwing  the  saidf 
Mrs.  Evans  donvn,  appeared  in  a  very  great  rage, 
and  he  extended  his  mouth,  and  clenched  his  teeth  in 
a  revengefid  manner,  and  his  countenance  quite 
changed  with  anger  ;  and  that  the  said  Mrs.  Evans 
appeared  very  iU  and  low  for  many  days  qfter^ 
wards.'* 

TbiSf  indeed^  is  such  an  act,  that  one  can  hardly 
Add  an  epithet  td  give  it  its  due  character.    It  is^ 

as 
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^v^Ns**  as  has  been  said,  a  demi-murder,  a  murder  mote 
*.*-—._—  than  half  executed.  It  is  an  act  not  to  be  excused 
nd  Juisf  1790.    upQjj  any  sally  of  passion ;  that  a  man,  on  so  slight 

a  provocation  as  this,  should  three  times  knock  hi» 
^fe  down,  a  woman  of  very  tender  health,  in  the 
way  that  is  here  described,  is  an  act  that  does  go  to 
the  very  full  extent  of  what  the  law  must  deem  to  be 
matrimonial  cruelty.  It  is  a  fact  of  that  atrocious- 
ness,  that  a  Court  of  criminal  jurisdiction  would 
pursue  with  the  greatest  vengeance,  and  1  need 
not  add,  that  the  common  indignation  of  man- 
kind would  follow  it  to  the  latest  period  of  the  life 
of  the  offender. 

Mrs.  Hurtle  I  cannot  upon  any  idea  suppose  ta 
hid  a  person  who  comes  deliberately  to  misrepresent, 
nothing  looks  like  that.  Sl^e  is  totally  unimpeached 
as  to  general  character ;  therefore,  a  priori^  there 
is  no  reason  why  she  is  not  to  be  fully  (credited. 
However,  it  is  a  good  safe  rule  in  weighing  evi- 
dence of  a  fact,  which  you  cannot  compare  with 
any  other  evidence  to  the  same  fact,  to  compare  it 
with  the  actual  conduct  of  the  persons  who  describe 
it.  If  their  conduct  is  clearly  such  as  upon  their 
own  shewing  it  could  not  have  been,  taJcing  the 
fact  in  the  way  they  have  represented  it,  it  is  a 
pretty  fair  inference  that  the  fact  did  not  so  hap- 
pen. If  their  actings,  at  the  very  time  that  the  fact 
happened,  represent  it  one  way,  and  their  relation 
df  it,  at  a  great  distance  of  time,  represents  it 
another  way,  there  can  be  no  doubt  which  is  the 
authentic  narrative,  which  is  the  naked  truth  of  the 
matter.  Now,  in  trying  Mrs.  Hartleys  narrative 
by  that  test,  I  think  I  do  see  enough  to  satisfy  me 
that  she  has  deposed,  I  do  not  mean  to  say  without 
principle,  but  she  has  deposed  with  passion ;  and 
that  this  is  a  very  grossly  inflamed  representation^ 

produced 
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produced'  by   repeated    resentments,   conceived     ^^^"■••. 
paartly  on  her  own  account,  and  partly  cm  that  of  * 

Mrs.  Evans.  ad  jm^  1790. 

What  is  the  conduct  that  any  person  of  conunon 
sense  and    of   common  humanity    would    have 
adopted,  who  had  been  present  at  such  a  scene 
(^infamous  brutality  as  this  is?  Why,  a  man,  be 
his  powers  of  body  ever  so  weak,  that  had  the 
Sommon  spirit  and  feelings  of  a  man,  would  have 
interfered,  without  the  least  apprehension  of  per- 
sonal consequences  to  himself:  but  here  there  is 
a  lady  present,  a  friend  of  the  suffering  party :  Is 
it  credible,  that  she  should  be  present  at  such  a 
transaction   as    this,   without    raising  a  general 
alarm  ? — Not  to  do  so,  for  the  purpose  of  obtaining 
assistance,  is  an  act  of  brutality  almost  as  brutsd 
ns  the  act  itself :  it  is  really  being  an  accessary 
after  the  fact.     Why,  without  reasoning  upon  it, 
mere  instinct  would  ];iave  compelled  her  to  do  so. 
Now,   indiat  does  she  do?    Does    she  apply  to 
Mx.  White  ?  Does  she  apply  to  any  officer  ?  Does 
she  apply  to  the  surgeon  ?    Does  she  apply  to  any 
one  person  who  could  have  interfered  with  effect  ? 
There  is  not  a  man  on  board  the  ship,  undoubtedly, 
who  would  not  have  lent  a  willing  hand.  Mr.  Evans 
would  Uave  had  good  luck  if  he  had  not  been  voted 
into  the  tsea,  by  general  consent,  upon  such  an 
Occasion  as  this.    Instead  of  this^  what  does  she 
do?    Why,  she  runs  out,  and  sends  in  the  little 
Uack  girl,  who,  they  tell  me,  at  this  moment  is 
too  stupid  to  be  examined  as  a  witness ;  she  sends 
her  in  to  rescue  this  poor  lady  from  the  hands  of 
this  tyrant^  and  thus  discharges  the  office,  it  seems, 
of  a  good  friend,,  of  a  good  christian,  and  of  a 
Boman  being. 

F  What 
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^ANt  V.         What  is  done  afterwards  ?    Her  fiteiid  is  ex- 
,  tremely  weakly,*^  attended  comt^ntly  by  a  me- 

sd  j^  1790.  iiical  person, — ^and,  as  she  swears,  is  made  iUfirma/ig 
days  in  consequence  ^  this  treatment;  yet  this  hdy 
does  not  communicate  one  syllable  of  the  matter 
to  the  physician,  who  was  so  much  concerned  to 
know  it,  and  whom  she  saw  every  day^  he  is  in 
total  ignorance  c^all  that  has  passed. 

The  counsel  on  the  part  of  Mrs.  Evans  have 
rery  properly  reproached  Mr.  Evans  with  cnieltyt 
for  not  having  communicated  to  Mj.Faumier  the 
unhappy  habit  of  intoxication  with  which  he  has 
charged  his  wife.  They  say,  it  wa9  his  duty  to 
have  done  it,  as  undoubtedly  it  was.  Then,  what 
am  I  to  think  of  the  conduct  of  Mrs.  HarUe  upon 
Ais  occasion  ?  She  was  a  person  who  was  certainly 
under  no  restraint  from  any  partialiiy  to  the  de- 
fendant ;  directly  the  reverse.  It  is  a  behaviour^ 
in  my  apprehension,  so  totally  unnatural  under 
such  circumstances,  that  I  am  satisfied  such  cir* 
eumstances  could  not  have  existed.  But  what 
d0es  she  do  when  she  comes  to  England  f  What 
would  any  body  have  done  in  such  a  case,  with 
common  reflection?  Wliy,  clearly,  have  advertise^ 
die  family,  not  maliciously,  bqt  confidentially  if 
would  have  put  them  upon  their  guard;  would 
have  told  them,  that,  with  all  the  specipusijiess  oji 
manners  which  this  gentleman  assumed,  she  had 
been  witness  to  a  scene  ofjhorroi'y  which /^e wed 
him  to  be  a  most  intolerable  tyrant.  Not  a  word 
of  all  this  passes.  She  visits  r^ularly,  upon  the 
invitation  of  this  very  gentleman,  as  if  nothing  ex« 
traordinaiy  had  happened,  and  the  ffunily  remi^ned 
perfectly  iminforxned  I  rely  for  th<^  &cts  upon 
the  testimony  of  yix.  Thackeray  j  for,  how  ia  the 

con* 


coNsisrroRY  cxhjbt  of  London.  <S7 

contimmice  of  this  gentleman's  good  (pinion  any     evani  v. 
way  consistent  with  his  knowledge  of  this  fact  ?      ^^^** 


oif  how  is  his  ignorance  of  the  fact  consistent  with  ad  My  1790. 
the  knowledge  of  it  by  any  one  of  the  family  ?  I 
faave  all  the  reason  in  the  worlds  therefore,  to 
bdieve  that  the  diclosure  of  this  fact  took  place 
^▼ery  recently  before  the  commencement  of  this 
suit 

Let  us  now  see  the  conduct  of  Mrs.  Evans  under 
all  the  pain,  and  all  the  terror,  which  such  a  situa^ 
tion  must  excite.  No  alarm  is  given  by  herself; 
yet  in  the  account  given  by  her  of  attacks  made 
at  other  times,  she  pleads  and  proves  that  her 
piercing  cries  brought  people  firom  all  parts  of  th^ 
house.  Mere  animal  nature  would  have  made  its 
i^peal  to  the  ordinary  feelings  of  other  people ; 
she  nttist  have  done  it ;  nobody  could  submit  to 
be*  murdered  in  this  sort  of  way,  in  silence.  Yet 
I  hear  nothing  of  any  cry  of  distress  ;  it  does  not 
afqpear  that  a  single  person  was  collected  by  any 
expression  of  pain  or  suffering.  She  is  equally 
silent  before  her  coming  to  England :  not  a  word 
to  the  physician  in  attendance ;  not  a  word  upon 
her  coming  home  to  her  own  family.  It  is  said* 
that  all  this  was  tender  dissimulation  for  the  cha* 
ficter  of  her  husband.  That  seems  to  me  to  be 
vtry  hard  to  be  conceived  I  have  been  put  in 
flrind  of  Lady  Strathmore's  Case,  where  a  conti<> 
Boed  series  of  ill  usage,  for  years  together,  was 
k^  from  the  knowledge  of  every  body,  but  three 
0r  four  people :  but  then  I  must  take  along  with 
me  this  fact,  that  the  gentleman  charged  had  taken 
every  precaution  to  preclude  a  possibility  of  detec- 
iion  i  for  he  had  planted  his  own  creatures  about 
hqr:  and  the  very  first  opportunity  that  she  had 

f2  of 
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%tlss'      ^^ disclosing  her  real  situation,  the  business  blew 
up  immediately.    There  was,  I  remember,  in^this 


fii-Juiy  1790.  Court,  the  case  of  Mrs.  Prescott :  that  was  a  case, 
to  be  sure,  of  a  person  who  had  suffered  as  atro- 
cious ill-treatment  as  one  human  being  can  receive 
from  another,  and  she  bore  it  with  great,  with 
wonderful  resignation.  But  this  was  proved  in 
tliat  case,  that  she  did  not  keep  it  entirely,  un- 
known to  others ;  she  implored  the  protection  of 
her  father,  whenever  she  was  ill-treated ;  she  com- 
municated it  to  medical  persons ;  not  a  word  <^ 
harshness  in  the  style  of  her  complaint ;  her  com- 
plaint to  the  Court  was  conceived  in  strong  lan- 
guage, but  it  was  in  language  more  expressive  of 
sorrow  than  of  anger :  but  still  there  was  no  dissi- 
mulation. Now,  I  do  not  conceive  that  Mrs^ 
Evans  would  have  been  less  prompt  to  compl&in 
than  Mrs.  Prescott  was.  I  have  looked  into  the 
Hbel  in  the  present  case,  which  certainly  does  ap- 
t>ear  to  me  to  be  drawn  with  sufficient  acrimony ; 
I  have  looked  into  the  personal  answers,  and  I 
cannot  help  saying,  that  these  personal  answers 
are  written  with  full  as  much  passion  bs  prudence : 
I  do  not  see  in  these  answers  the  marks  of;  that 
perfect  resignation  which  is  so  much  contended 
for.  I  do  not  mean  to  say,  Mrs.  Evans  appears  in 
her  conduct  in  this  suit,  or  in  any  paper  produced, 
to  be  a  person  who  would  assert  her  rights  ittipro- 
perly ;  but  I  do  say  this,  that  she  appears  to  me 
to  be  a  person  who  would  not  dissemble  her  inju* 
ties  in  a  way  beyond  all  example,  beyond  all  pro- 
priety.  and  aU  reason. 

Then,  taking  the  fact  upon  this  view  of -it,  I 
feel  no  hesitation  in  saying,  that  whiat  I  collect  is 
this:— That  there,  was  somethipg  of  a  struggle, 

how 
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liow  arifliiig  I  don't  know^  but  it  was  a  struggle  of     ^^^^^  »• 
no  consequences ;  and  that  is  the  important  point. 


If  it  had  drawn  consequences  after  it,  there  must  ad  JnZ^  1790; 
have  been  other  witnesses,  and  the  witness  who 
was  there  would  have  acted  otherwise.  It  must 
have  been:  therefore  a  trifle,  and  in  being  coloured 
as  a  matter  of  importance  it  has  received  an  undue 
ccrfour ;  the  basis  of  the  fact  is  extremely  slight^ 
and  all  beyond  it  is  colour — is  exaggeration — ^is 
passion. 

Having  disposed  of  this.great  leading  fact  in  the 
voyage,  I  shall  dispatch  in  fewer  words  the  other 
&cts  which  are  charged :  in  the  first  place,,  bcr 
cause  they  are,  compared  with  this  fact,  very  slight; 
in  the  next  place,  because  they  stand  upon  the 
single  testimony  of  Mrs.  Hartley  who,  in  my  opi- 
nion, has  taken  a  very  undue  and  extravagant  im- 
pression of  the  whole  business. 

There  is  another  charge,  which  is  so  strong  a 
proof  of  this,  that  I  shall  notice  it  for  no  other 
purpose,  than  to  exemplify  the  strong  bias  of  this 
witness  to  make  mountains  of  mole-hills.  I  mean 
her  evidence  upon  that  article  which  charges  the 
business  of  the  noises.  It  is  pleaded,  that  while 
Mrs.  Evans  teas  in  a  very  weak  and  sickly  state^ 
Mr.Evons  accustomed  himself^  in  the  most  tmfeeU 
ing  and  cruel  manner^  to  distress  her  and  increase 
herpain^  by  making  a  violent  noise  with  a  hammer 
close  to  her. 

I  had  very  great  doubts  about  admitting  this 
article.  I  admitted  it  upon  an  idea  suggested  na- 
:  turally  enough  by  the  words,  that  this  gentleman 
came»  without  any  reason  whatever,  with  a  heavy 
msasy  instrument^  to  make  a  loud  noise  quite  close 
to  the  hctad  of  a  very  sickly  and  infirm  person. 
*   .  F  S  These 
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EyANt  V.      These  ace  the  ideas  which  that  article,  wcnrded  s» 
•^^-''*'      it  is,  certainly  excited  in  my  mind.    I  do  not  be- 


ad July  1790.  lieve  that  it  could  have  entered  into  the  conception 
of  the  most  ingenious  person  in  this  Court,  to  have 
imagined  how  this  would  have  ended-<i-to  have 
imagined  that  it  should  end  in  this  gentleman^s 
cracking  almonds  in  an  adjoining  room  with  a 
hammer,  which,  being  proper  for  such  a  purpose^ 
could  be  no  very  ponderous  instrument,  and  hii 
afterwards  coming  to  eat  them  in  his  wife's  apart- 
ment. I  do  protest  it  is  so  singular  a  conceit,  that 
if  I  did  not  see  a  great  deal  of  unhappy  serious- 
tkbss  in  other  parts  of  this  cause,  I  might  rather 
suspect  that  some  levity  was  here  intended  against 
the  Court  I  am  sure  of  this,  that  if  a  man  wanted 
to  burlesque  the  Ecclesiastical  Courts,  he  could 
tiQt  do  it  more  effectually,  than  by  representxn^ 
that  such  a  Court  had  seriously  entertained  a  com- 
plaint against  a  husband,  founded  Upon  the  fact 
of  his  liaving  munched  almonds  in  the  apartment 
of  his  wifb. 

Another  offence  charged  is,  that  lie  obstructed 
the  circulation  of  air.  Certainly,  that  may  be 
cruelty,  because  health  may  be  sSected  by  it :  life 
may  be  destroyed  by  it  Here,  again,  I  look  in 
vain  for  the  testimony  of  the  \f)hysidan.  It  is 
pleaded  expressly,  that  her  complaints  Were  much 
increased  ly  it.  In  the  libel  it  stands  thus :  T%it 
Mr.  EvanSy  "with  a  wicked  view  to  distress  and  in- 
crease  her  st/^fferingSj  refused  to  suffhr^  and  would 
not  stcffer^  the  door  to  be  kept  op&n^  or  ifoen  op^Md 
at  att,  ejtcept  when  he  went  in  or  out.  Now,  4Xiy 
y^  '  body  would  suppose  that  this  door  was  kept  (db- 
dtbiatdy  shut  during  the  whole  voyjage,  eixcept 
when  be  went  in  and  out ;  a&d  ttiAt  ihis  pdtf r  liuiy 

,  was 
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Iras  shut  up  in  sa  apaitment  from  which  the  cook     B^mirt «. 
BioD  element  was  excluded.    How  does  it  tuni         ^*' 


out  ?   Mrs.  HariUf  herself  aa  ini^d^  chooses  to  sd  /niy  1790. 

fesde  almost  constantly  in  this  apartment*    Her 

account  is,  that  he  often  shut  to  the  door^  sometimes 

the  cuddtfrdoor^  which  J  take  to  be  the  externid 

door,  in  consequence  of  which  he  would  sufior  tbee 

kicoDvenienee  in  common  with  themselves ;  Adi 

at  etiker  Hmes  he  wotdd  shut  ffie  inner  door^  between 

Us  i^Msrtment  and  theirs  ;  and  this,  she  says»  he  did 

without  apparent  eause^  that  is,  unthout  a  cause 

apparent  to  hen     Now,  am  I  therefore  to  pie^ 

8inne»  that  because  there  was  no  cause  apparent 

tp  her,  that  there  therefore  was  no  real  cause? 

Am  I  to  call  upon  a  gentleman,  at  the  distance  of 

two  or  three  years,  to  shew  a  reason  why  he  shut 

a  door ;  merely  because  another  perscm  chooses 

tip  thhik,  and  it  is  conjecture  and  inference  onfy^ 

that  he  did  this  for  the  purpose  of  plaguing  ]^ 

irife  ?  Weie  tiiere  no  calls  of  private  convenience? 

Were  tliere  no  calls  of  private  decency,  but  Mrs. 

HatHe  was  to  be  previously  informed  of  them  ? 

Were  there  to  be  no  moments  of  privacy  from  his 

own  wife,  much  more  were  there  to  be  none  from 

tke  wife  of  another  gentleman  ?  It  is  said,  that  in 

the  Esuct  particularly  alluded  to,  he  was  readmg  at 

the  time.    Why*  is  a  man  to  be  bound  down  s<i 

stnctly  to  time,  that  he  must  put  on  his  clean  shirt 

at  tlie  very  moment  of  his  shutting  the  door  ?  that  * 

he  is  not  to  be  permitted  to  take  up  a  book,  even 

^  a  few  minutes?  Itissaid,  byway  of  aggravation 

of  the  cruelty^  that  he  himseff^  did  and  could  walk 

outupon  the  deck.  Why  could  not  the  ladies  do  the 

same?  if  he  did  dmt  the  dow,  they  coidd  have 

opened  it  witi|  as  4ight  an  eflfort  as  he  shut  it    Is 

F  4i  it 
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£vANrif.     it  pretended  that  he  locked  the  door  ?  It  has  not 

£vANS. 

•  been  contended  that  he  did ;  but  if  he  had  locked 


«d  J»^i79©.  it,  they  had  still  another  retreat,  for,  as  I  un- 
derstand the  evidence,  their  cabin  had  a  door 
opening  to  a  gallery,  communicating  with  the  open 
air.  But  supposing  some  inconvenience  was  ac- 
tually produced,  yet,  in  order  to  make  it  cruelty, 
I  must  affect  him  with  a  knowledge  that  it  would 
have  that  effect,  and  in.  a  painful  degree  ;  for.un^ 
less  they  prove  that  he  was  perfectly  sensible  of 
tiiat,  namely,  what  the  number  of  necessary  inlets 
for  air  was,  there  is  nothing  like  cruelty  in  the 
case.  How  is  he  to  know,  more  than  Dr.  Curry ^ 
who  is  convicted  of  a  gross  mistake  respecting 
,  this  subject  ?  He  describes  the  number  of  doors 

and  windows,  and  amongst  the  rest,  the  door 
which  led  into  the  apartment  of  Captain  White 
'  and  the  officers ;  and  then  goes  on  to  say,  that  if 
any  one  of  these  doors  or  windows  leading  into. this 
(Mrs.  Evanses)  apartment  were  shut,  the  circular 
Hon  of  the  air  would  be  obstructed  in  a  very  high 
flegree.  Now,  the  fact  proved  to  me  by  Mrs.  Har- 
tie,  in  this  case,  is,  that  the  door  which  led  into  the 
apartment  of  Captain  White  was  kept  shut  during  the 
whole  qf  the  voyage,  except  only  three  days ;  and 
that  it  was  so  kept  shut  at  the  particular  request, 
and  for  the  particular  convenience  qf  Mrs.  Evans. 
What  reason  have  I  to  say,  then,  that  Mr.  Evans 
knew  the  consequences  of  opening  or  shutting 
one  inlet  of  air,  when  I  find  a  medical  person, 
perfectly  well  acquainted  with  the  apartment, 
lying  under  so  total  an  ignorance  with  respect  to 
ttie  very  same  particular. 

The  article  of  foul  cloaths  was  another  article 
which  was  admitted  merely  upon  the  ground  of 

ite 
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its  being  associated  with  other  articles  of  more      evams  9. 
weight :  because,  where  there  are  articles  of  great      ^^**' 


strength  in  their  own  nature,  the  Court  is  alway3  ^dJufy  1790. 
less  delicate    about  admitting    slighter    article^ 
which  it   would  not    have  admitted  singly  and 
standing  by  themselves.    To  be  sure^  it  might  be 
a  cruelty,  if,  as  described  in  the  libel,  he  brought 
large  collections  of  loathsome  cloaths,  in  a  very 
hot  climate,  into  the  apartment  of  a  person  ex- 
tremely sick,   without  any  necessity  for   it,  -or 
without  any  signal  convenience.  Either  this  neces- 
sity or  some  signal  convenience,  would  justify  it ; 
and  it  must  be  shewn  that  there  was  neither ;  for 
certainly  I  shall  not  presume  it  so,  in  order  to 
make  it  out  to  be  cruelty.     Now,  what  is  proved 
in  this   case  ?    These  foul  cloaths   hung  at  first 
in  the  quarter-gallery.     Upon  a  suspicion  enter- 
tained by  Mr.  EvanSy  whether  right  or  wrong  is 
utterly  immaterial,  that  these  cloaths  were  pilfered 
by  Mrs.  Hartleys  black  servant,  they  were  removed 
into  his  own  room,  where  they  generally  remained ; 
sometimes,  as  Mrs.  Hartie  sayst  for  near  a  montfL 
He  therefore   had   the  general  inconvenience  of 
them ;  and  it  certainly  is  to  me  a  pretty  strong 
presumption,  that  he  did  not  conceive  these  bags 
to  be  bags  of  poison,  when  he  jnade  his  own  room 
their    ordinary    station. — Mrs.  Hartie  says,    that 
fiiey  "were  from   thence   occasionally  brought  into 
Mrs.  Evanses  room^  which  being  a  larger  room, 
they  undoubtedly  could  not  be  more  offensive  than 
they  had  been  in  his  smaller  room.    She  says^  she 
has  seen  him  bring  them  in^  and  his  mm  Oliver  assist 
in  sorting,  them.     In  order  to  be  sorted  they  must 
be  spread,   and  accordingly  they  were  spread. 
Now,  what  hindered  the  ladies  from  retiriog  during 
operation  ?    And  it  has,  besides,  been  justly 

observed 
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Etani  «.     observed  by  the  counsel,  that  in  such  situations  as 
^^''*'      these  a  great  deal  of  accommodation  nmst  be  prae-^ 


td  /v^  1790.  tised*  Every  body  who  has  been  in  such  situik 
tions  knows»  that  he  must  submit  to  a  great  deal 
dutt  is  very  loathsome ;  and  he  must  perform  a 
great  deal  diat  is  very  servile.  But»  however,  she 
says,  they  tvere  removed  before  dinner :  and  mxp^ 
posing  that  the  smell  did  not  entirely  remove  with 
them,  who  had  the  most  of  it  ?  Undoubtedly  tfak 
gentleman  had  not  been  upon  a  bed  of  roses  aU 
the  time,  according  to  their  own  account  of  the 
matter.  But,  all  this  could  not  be  for  convenience^ 
she  says.  Why  ?  Because  he  used  to  spread[ffiem^ 
under  a  pretence  qfsorHng  them.  Why,  has  not  she 
herself  proved  in  her  deposition  that  he  actual^ 
did  sort  them^  and  that  she  had  seen  both  him  and 
bis  man  Oliver  employed  in  that  operation. 

Another  cruelty  is  that  respecting  the  denial  of 
breakfast,  which  is  charged  in  the  seventh  artide 
cf  the  libel;  and  it  is  charged  thus  >^That  she 
U$ed  to  give  orders  to  one  of  Mr.  Evanses  servants 
to  boil  her  tea^kettie^  that  she  might  get  her  breal^ut 
early ^  as  necessaryjbr  her  healA^  not  only  on  account 
qfa  blister  on  herside^  and  a  burning  thirst  that  Aen 
^Kcted  her  J  but  also  by  reason  qf  her  being  Am 
pregnant;  at  tehich  times  Mr.  Evans  positioe^ 
raised  to  st^fcTf  and  would  not  sugffer^  his  said 
ieripant  to  boil  her  iea^ketde^  and  thereby  deprived 
herqfAe  means  qf  satisfying  the  cravings  qfnatui^ 
msd^Miged  her  to  resort  to  drugs  Jor  reS^. 

Now  the  proof  of  this  last  consequence^  of  her 
fieaortingto  drugs  for  jrelief,  is  this,  that  onemom^ 
mg  Mrs.  HeofHa  saw  her  take  some  pilb;  but  that 
those  piUs  were  :q>ecifics  agsinst  the  want  of  a 
faraah&st^  ttf  badmty  dimneeticm  with  the  want  of 

ajbread^ 
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a  Breakfast,  there  is  not  the  least  suggestion.    In     evani  w. 
ibis  case,  the  men-servante  to  be  sure  would  have  __/|[*l^ 


been  the  satisfactory  witnessed ;  because  they  ooiild  ti  Jui^  1790. 

Iiave  spoken  to  the  orders  that  were  delivered  on 

hofh  sides — ^to  the  orders  given  by  Mrs.  JEt?fl«5,— 

and  to  the  orders  given  by  Mr.  JEvans.    But  all 

that  I  can  find  upon  this  article  is,  thiat  Mrs. 

Httrik  positively  swears,  she  hums  cf  no  geneml 

(orders  given  to  the  serodfMs  not  to  boil  /Ae  ketlk.    I 

find  also  from  her,  that  Mrs.  E>oins  did  send^  upon 

leoertd  occasions,  about  eight  o^eiocic,  to  hetfot  tta. 

I  find,  on  the  contrary,  frora  Mi.  Humphry,  Aat 

he  generalfy  saa>,  every  morning  at  eight  o^chck,  the 

iervant  going  rvith  the  tea-kettle :  and  therefore  it  is 

ho  unreasonable  presumption,  that  an  onnssion  of 

any  one  morning  of  a  punctual  attendance  at  thait 

hour,  might  be 'the  eflfect  of  some  accident,  or  cff 

Kdnne  particular  inconveniehce. 

It  is  true  indeed,  as  I  find  from  Mrs.  HitHle,  ikdt 
Ae  one  morning  heard  Mrs.  Evans  desnt  Mn 
tivans,  whilst  dressing,  to  let  one  of  his  men^servemis 
come  to  get  the  breakfast,  and  he  replied  he  shouM 
not  come :  but  I  do  not  find  from  Mrs.  HatHe, 
ftat  tins  application  was  made  tmder  a  rept'esenta^' 
tion  of  some  particular  urgency  or  distils.  It 
amounts  to  no  more  than  this ;  that  the  "sc^rvshts 
Were  at  that  time  engaged  about  his  person ;  thatt 
llie  desired  one  of  them  might  come  immediately 
ind  he  refused.  This  might  be  uncrvQ, »  it  mig^t 
Hot :  that  depends  upon  the  manner  of  the  refhsall, 
trpon  the  delay  interposed,  and  upon  the  occasion 
that  was  at  this  time  occupying  the  attention  df 
^e  servants.  But  I  shall  not  hold  this  to  be  de- 
'Hdederuel^,  tm  I  am  first  sUMed  of  thisposition 
'«t-that  if  a  husband  is  ^offloying^  Mi  )M9rvaiit» 

about 
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EvANti;^     about  his  own  person,  he  is,,  upon  the  very  first 
^^'"'      summons,  to  detach  them  on  the  commands  of  his^ 


94  July  17  90f  wife ;  and;  that  ^  he  declines  this,  the  very  instant 
that  it  is  cequired,  it  is  not  only  an  incivilily,  but 
that  ^coss  inhumanity  for  which  the  law  will  grant 
relief. 

There  is  one  charge  of  a  graver  complexions 
and  that  stands  in  the  tenth  article : — That  one 
evening,  fvhilst  the  ship  was  in  her  passage,  and 
whilst  Mrs.  Evans  continued  in  a  very  weak  and 
sickly  state  qf  body,  pregnant,  and  scarce  able  to 
mom,  and  being  desirous  to  go  to  bed,  she  called 
to  Mr.  Evans,  who  was  in  an  a^oining  cabin  with 
two  qfhis  men-servants,  desiring  he  would  send  one  qf 
them  to  unlash  her  cot,  that  she  might  go  to  bed  ;  hut 
that  he  positively  Jbrbad  his  said  men  from  following 
her  Sections,  and  she  thereupon  caUed  a  little  black 
girl  to  assist  her  ;  upon  which  Mr.Evans  ran  into 
Mrs.  Evan^s  cabin,  and  in  great  rage  and  anger 
pushed  the  said  Utile  girl  away,  and,  with  great fiary 
and  force,  gave  Mrs.  Evans  so  violent  a  blow  or 
push  as  drove  her  to  the  further  or  other  end  qf  the 
said  cabin,  and  laid  her  prostrate  on  the  fjoor, 
where  she  remained  a  considerable  time  without 
being  able  to  rise,  and  thereby  greatly  hurt  and 
bruised  her,  andptU  her  in  great  peril  qfher  Iffe  ; 
and  that  Mr.  Evans ^  without  regarding  the  helpless 
situation  to  which  he  had  reduced  her,  with  the 
greatest  indifference  retired  to  his  own  cot  in  the 
next  cabin,  and  from  thence  uttered  the  most  shock- 
ing  and  abusive  oaths  and  imprecations  against  his 
said  wife. 

'  There  are  three  witnesses  who  are  vouched  in 
this  very  article,  who  certainly  could  have  proved  a 
very  considerable  part  of  it  j  they  are,  the  two 

men- 
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iMiMervaats,  and  the  black  girL    It  ^stands  how.»     s^aai  t. 
^ever  a  naked  charge,  without  evidence,  or  even  an         ^   V 


attempt  at  evidence ; — a  charge  in  itself  almost  of  ^  J^  1790. 
direct  ifturder,  and  subject  to  all  the  observations 
which  I  have  made,  upon  the  impossibility  of  such 
a  fact  as  this  escaping  notice ;  and  yet  not  a 
single  witness  is  produced  to  it !  Surely  it  is  not 
a  sufficient  apology  in  such  a  case  to  say,  that  it  is 
a  misfortune  that  it  could  not  be  proved }  because 
it  is  a  misfortune  which  must  have  been  perfectly 
known,  I  s^prehend,  to  the  party,  at  the  time  when 
she  inserted  this  article*  And  I  must  say,  that  to 
Uadcen  the  records  of  the  Court  with  an  accusation 
of  so  very  grave  a  nature,  without  calling  one  wit- 
ness to  support  it,  is  taking  something  of  a  liberty 
with  the^Court,  and  is  taking  a  pretty  gross  one 
indeed  with  the  person  who  is  the  subject  of  such 
an  accusation. 

Upon  the  whole  history  of  the  voyage,  and  the 
facts  contained  in  it,  I  find  myself  compelled .  to 
.say,  that  I  have  no  evidence  which  satisfies  ;me, 
that  Mr.  Evans  has  acted  in  this  voyage  in  a  man- 
ner inconsistent  with  the  duties,  and  the  rights,  of 
a  husband.  If  he  had  so  done,  it  is  impossible 
but  that  there  must  have  been  ample  evidence ;  on 
.the  contrary,  a  great  part  of  the  evidence  is  abso- 
lutely irreconcileable  with  the  notion  of  such 
misconduct  having  been  practised.  The  evidence 
that  does  support  it  comes  from  the  mouth  of  a 
person,  who  is  in  a  great  degree  disabled  by  her 
prejudices. — But  let  me  not  be  understood  to  ia. 
sinuate,  that  this  witness  comes  forward  to  deliver 
a  false,  testimony.  .  I  am  firmly  persuaded.that  she 
•believes  every  word  she.  says ;  but  sl|e  trusts  to  her 
resentments  rather  than  to  her  recollections ;  she 

brings 
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^^^"If J'     bfiags  with  bw  sincere  iatentions,  but  she  doei  not 

■  lAi.^'  Itfinga  dispassionate  *  nnnd ;  she  does  not  bring 

•4  M9 1790.  thi^  cautiod,   and  that  sobriety  of  nund,  which 

belong  to  a  witness,  deposing  in  a  Court  of  Justice^ 

iqKm  matters  by  which  the  character  of  another 

individual  may  be  so  dee{dy  affected. , 

The  voyage  ended  in  the  middle  of  September^ 
she  being  then^  I  think,  as  was  observed  by  Dr. 
Lauarence^  not  above  three  months  pregnant ;  and 
idiKHit  six  -weeks  <^  this  ^time  had  been  spent  upon 
the  voyage  from  the  Western^  Isles  to  the  ch<^ 
of  the  Channel;  so  that  the  pregnancy  is  clearly 
proved,  I  think,  to  have  been  in  such  a  state  o£ 
mere  incipiency,  during  some  of  the  facts  spoken 
to,  that  it  cannot  be  understood  to  make  any  ma-^ 
terial  ingredient  in  the  cruelty. 

Upon  their  arrival  they  were  received,  as  far  as 
appears,  with  afiection,  and  with  politeness,  by 
their  friends  on  both  sides.  Nothing  transpires  of 
all  these  horrible  businesses,  which  had  happened 
on  board  this  ship.  Mr.  E/vans  is  proved  by  Mr. 
IViackeray  to  have  then  possessed  his  good  opinion, 
and' that  of  other  persons  of  his  family. 

What  is  Mr.  Evans's  behaviour  upon  his  arrival  ? 
In  three  or  four  days  he  invites  Mrs.  Hartley  a  per- 
son not  very  acceptable  to  himself,  but  the  friend 
of  his  wife ;  he  likewise  desires  Mr.  PatmUer  to 
give  her  all  necessary  attention,  to  give  her  every 
possible  attention  during  her  illness.  He  soon 
after  goes  over  to  France  with  her,  where  he 
engages  in  his  service  a  Mademoiselle  BobittieTf  a 
young  French  woman,  at  the  express  request  of 
his  wife:  they  return,  and  they  settle  in  Bond 
Street.  Mr.  Thaeker^i^,  to  wham  I  very  much 
adbere  during  the  whole  of  this  business,  says. 

That 
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JZlo/  Mr.  Evanses  general  conduct  and  hehauowr     "^|JfJ|^' 
ta  Mrs^Evans  was  very  attentive  ;  and  that  he  saw 


no&mg  imprpper  therein^  till  near  the  time  of  her  ^  ^^^  ^^^ 
fying4n:  he  admits  too  that  Mr.  Evans  suppHe4 
her  liberally  with  money  tiU  almost  the  time  of  the 
unhappy  separation. 

The  evidence  of  this  BobiUier  is,  that  she  her^ 
seff'never  was  a  witness  to  any  quarrel  between 
Aem;  but,  thatf  she  says,  was  mere  crqfi  on  his 
part;  for  she  infers,  from  tears  which  she  has 
found  Mrs.  Evans  in,  and  the  Counsel  have  laid 
much  stress  upon  these  tears,  that  there  must  have 
been  secret  ill-treatment.  I  own,  that  tears,  in  the 
case  of  a  very  nervous  person,  do  not  seem  to  me 
to  lay  the  foundation  of  any  very  conclusive  evi- 
dence one  way  or  the  other* 

In  January 9  going  to  a  ball  at  Mx.Hasting^^ 
she  had,  somewhere  or  other,  I  think  it  is  not 
dearly  proved  where,  the  accident  of  a  &UL  It  is 
qpoken  to  by  a  great  number  of  witnesses  on  both 
sides.  This  fall  was  not  the  occasion  of  much  im« 
mediate  injury,  as  far  as  appears:  this  appears 
however  from  many  of  the  witnesses,  that,  upon 
that  occasion,  Mr.  Evans  acted  with  a  very  laudable 
t^demess.  He  carried  her  up  stairs  in  his  arma. 
He  applied  to  Mr.  Pamnier  to  recommend  a  doctor, 
having  his  apprehensions  of  the  consequences  which 
it  might  occasion  :  Doctor  Demnan  was  the  persoa 
who  came.  And  it  appears  that  she  actually  did 
miscarry  within  three  or  four  days  after  this  fall. 
To  be  sure,  the  argument  of  ^^  post  hoc^  ergo 
•*  propter  hoc^^  that  because  the  miscarriage  im^ 
mediately  followed,  therefore  it  was  occasioned  by 
that  which  it  followed,  is  not  a  very  conclusive 
0Bj3 ;  for  it  is  no  very  easy  matter  to  tr&ce  a  mii^ 

fortune 
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^^^I"-     ibrtune  of  this  sort  to  a  precise  cause,  and  with 


— — — -   such  exactness  as  to  say  that,  either  in  the  whole 
«d  j«/y  1790.  ^  jjj  pgy^  ^  ^^  owing  to  the  fall,  and  to  nothing 

else. — But,  however,  this  at  least  is  clear,  that  to 
her  nurse,  Mrs.  Tate^  a  confidential  person  most 
certainly,  Mrs.  Evans  did  herself  ascribe  her  mis- 
carriage to  that  accident.  It  certainly  is  not  im- 
probable, though  no  immediate  injiuy  had  hap- 
pened; because,  as  it  is  generally  understood, 
fright,  alarm,  and  agitation  of  spirits,  frequently 
do  precipitate  such  matters ;  and  what  makes  it 
more  probable  in  this  instance  is,  that  it  is  in  proof 
that  this  lady  was  in  the  habit  of  miscarrying,  for 
it  is  proved  she  had  had  two  miscarriages  before 
her  return  to  Europe. 

YeU  in  her  libel,  Mrs.  Evans  herself  has  ascribed 
the  miscarriage  to  a  very  different  cause ;  for  it  is 
pleaded,  that  it  was  occasioned  whotty  hy  the  pain^ 
amcietyj  and  terror  that  she  was  continually  in,Jrom 
the  cruel  treatment  qf  Mr.  Evatis.  I  have  above 
stated  what  Mr.  Evanses  visible  conduct  was,  from 
Mrs.  Evans's  own  witnesses  j  from  her  own  family  j 
from  persons  of  honour  and  of  caution,  and  who  cer- 
tainly would  not  have  dissembled  it,  had  it  been 
otherwise. — ^What  was  not  visible  must  be  merely 
conjectural,  and,  in  my  apprehension,  very  per- 
versely so,  if  it  is  to  be  represented  as  opposite  to 
that  which  was  visible.  To  what  this  miscarriage 
was  imputable  I  do  not  pretend  to  say ;  but  I  do 
«ay,  that  it  was  not  owing  to  the  cruel  conduct  of 
Mr.  Evans ;  because,  if  it  had,  it  is  most  perfectly 
^lear,  that  such  conduct  must  have  been  proved. 
Now,  to  whom  is  it  known,  that  Mr.  Evans  was 
the  author  of  that  miscarriage  ?  Why,  tb  one  wit- 
ness only.    J!o  Mademoiselle  Bobi^er^  a  ybuing 

woman 
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"Woman  of  the  age  of  twenty-five,  who  does  take     b^ani  v. 
upon  herself  positively  to  swear» — that  this  pre*        ""^^^ 


mature  delivery'^l  use  her  own  words — was  en-  ad  Jm^  1790. 
tirefy  occasioned  hy  the  unkind  behaviour  of  Mr. 
Evans  to  his  wife^  and  for  want  qf  proper  attention 
to' her  during  her  pregnancy. 

As  this  witness  makes  a  pretty  conspicuous 
figure  in  this  cause,  it  is  necessary  to  consider  a 
little  who  she  is.  Her  deposition,  upon  the  face 
of  it,  is  highly  coloured  and  inflamed,  very  de- 
scriptive, full  of  image  and  epithet,  something  in 
the  style  really  of  a  French  novel,  of  the  trash  of 
a  circulating  library.  At  the  time  of  her  giving 
in  her  deposition,  it  is  also  in  proof  that  she  had 
had  a  pretty  acrimonious  suit  with  Mr.  Evans. 
She  is  a  young  woman,  who  having  been  first 
known  to  Mrs.  Evans  upon  her  former  excursion 
into  Prance^  was,  on  this  second  excursion,  taken 
into  the  family  as  a  governess,  and  was  brought^ 
to  England  in  jN'ovember ;  she  therefore  was  in 
the  service  only  two  months  of  the  pregnancy, 
and  she  most  positively  declares,  his  visible  beha- 
viour to  Mrs,  Evans  was  perfectly  proper  during 
the  whole  of  the  time. 

She  appears  to  have  been  on  terms  of  great  in- 
timacy and  confidence  with  Mrs.  Evans.  I  need 
not  observe  upon  the  abuse  that  is  too  frequently 
made  of  that  sort  of  situation. — ^Female  friendships 
are  often  hazardous,  in  the  case  of  married  women, 
but,  of  all  friendships,  humble  friendships  are  the 
most  dangerous-  The  humble  friend  has  an  ob- 
vious interest  in  falling  in  with  the  present  .hu- 
xnowvr-in  creating  and  in  inflaming  differences 
between  the  husband  and  the  wife^— ;n  acquiring 
importance  to  herself  by  being  a  sort  of  third 

G  estate 


M  CASaSS  DETERMINED  IN  THB 

Evans  v.     eststc  ill  the  family.    I  own  I  oannot  but  think 
that  it  has  been  a  very  great  misfortune  to  this 


^dju^ifgo.  family^  that  this  person  ever  became  a  member 
of  it ;  for  in  tliis  I  am  clear,  that  if  she  aggra- 
vated matters,  in  her  reports  to  Mrs.  JEvanSf  <m\y 
half  of  what  she  has  done  in  her  reports  to  nle, 
she  has  employed  an  activity  that  has  been  most 
fittally  successful  in  troubling  the  repose  of  this 
&mily.  ^ 

To  be  sure  it  is  a  monstrous  proof  of  an  intent 
tion  to  exaggerate,  beyond  all  deo^iey  of  appear- 
ance, that  this  witness,  who  had  been  little  more 
than  two  months  in  the  family,  takes  upon  her^lf 
positively  to  say,  tJiat  this  miscarriage  was  ofaAng 
to  her  being  kept^  during  the  whole  ^period  (f  her 
fregnane^j  in  a  state  of  perseeution.  Taking  this 
assertion  in  the  most  qualified  way,  it  is  a  very  un- 
warrantable assertion,  undoubtedly,  for  the  wit- 
ness to  throw  out.  What  possible  confidence  can 
I  then  have,  that  any  thing  she  says  is  true,  wh^i 
I  find  her  swearing  at  random  to  what  it  is  im* 
possible  she  could  know,  whether  it  be  true  or  not? 
The  fact  is,  she  is  not  supported  by  any  one  wit- 
ness in  the  case :  there  is  not  another  witness  ex- 
amined, on  the  part  of  Mrs.  Evans^  who  refers  the 
miscarriage  to  the  same  cause.  iSlLrs.  Thackeray 
makes  no  reference  of  it  to  that  cause;  Mrs. 
JEpans  herself  makes  no  reference  of  it  to  that 
cause ;  she  refers  it,  in  her  conversation  with  Mrs. 
Tate^  to  another  cause  enturely :  to  Dr.  Denman^ 
and  to  Mr.  Paunuer^  she  does  not  pretend  to  in^ 
sinuate  that  it  is  the  effect  of  any  such  ill-treat- 
ment And  as  to  his  want  of  attention  to  her, 
which  is  stated  by  this  witness,  it  iamost  positively 
contiradicted^by  die  person  who  must  know  it  best ; 

that 
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that  is,  by  the  very  apothecary  who  attended  her,.     Eyamsv. 
and  who  speaks,  in  the  strongest  and  most  unre-        ^^'"' 


served  terms,  to  the  care  and  attention  shewn  to  ad  jm^  1790. 
her  by  Mr.  Evans. 

The  Ubel  pleads,  in  the  eleventh  article,  to  this- 
eflfect : — That  after  the  arrival  of  Mr.  Evans  and 
his  wife  in  England,  and  whilst  they  resided  in  Bond. 
Street,  she  was  delivered  of  a  seven  months*  child;- 
which  premature  birth  was  wholly  occasioned  by  tJie 
patn,  anxiety,  and  terror  she  was  contintcally  in^ 
from  the  cruel  treatment  of  Mr.  Evans;  and  that 
"iohilst  she  was  in  labour,  he  barbarously  re/used  to 
call  any  assistance  to  her ;  and  when,  at  last,  assist'- 
once  was  had,  he  obliged  her  attendants  to  leave  her^ 
^hen  he  bolted  the  door  upon  her,  and  detained  her 
from  them  for  more  than  an  hour,  notwithstanding  the 
pains  of  labour  were  then  severely  upon  her,  and 
her  life  was  in  imminent  danger,  for  want  of  assist- 
(tnce :  and  that  after  her  delivery,  she  was  for  six 
weeks,  or  thereabouts,  confined  to  her  room,  in  a 
tery  km,  weak,  and  languishing  condition,  and  Tier 
ttfe  was  despaired  of;  notwithstanding  which,  Mr. 
Etani  greatly  disturbed,  harassed,  and  tormented 
her,   by  frequently  making  great  noises,   and  by 
knocking  aud  thumping  in  her  bed-chamber,  and 
Hiereby  preventing  her  from  taking  any  rest;  and 
also  by  suffering  and  allowing  his  men-servants  to 
make  great  uproars  and  disturbances,  when  intoxi- 
cated, over  her  head;  all  which  endangered  her  life. 

Now  here  we  are  all  agreed  ; — the  counsel  on 
both  sides  concur  in  the  atrocity  of  this  conduct ; 
— because,  if  it  be  true,  that  he  treated  his  wife 
m  this  brutal  manner,  in  an  hour  when  every 
amdial  and  every  moral  feeling  called  for  his  teti- 
demessy  he  is  one  of  the  most  disgraceful  excep- 

o  S  tions 
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KjAKs  V.     tioDs  to  human  nature  that  one  has  ever  heard  of  5 

EVAIft.  •         /• 

•  a  more  enormous  conduct  cannot  be  figured  by  the 

Id  July  1790.    imagination ;  thus  to  attempt  the  life  of  his  wife, 

And  the  life  of  his  own  infant,  is  a  cruelty  that 
out-herods  Herod.  It  is  impossible  that  the  friends 
of  any  woman  should  suffer  him  to  live  one  minute 
afterwards  with  her,  if  they  were  not  destitute  of 
common  sense,  as  well  as  common  humanity. 

JBobilUer  is  the  principal  witness  upon  this  arti- 
cle. I  had  almost  said  the  only  witness ;  and  I  am 
satisfied  that  the  account  which  she  gives  is  utterly 
discredited,  even  by  herself,  as  well  as  by  the  other 
witnesses  who  are  vouched  for  this  article. 

The  account  that  she  gives  is  this : — That  "  in 
**  the  month  qf  January  I788,  she  was  delivered  of 
"  **  a  seven  months  cJiild  /  which  premature  birth  was 

^*  entirely  occasioned  by  the  unkind  behaviour  qf 
*\  Mr.  Evans  towards  his  wj/e,  andjbr  want  of 
;^<  proper  attention  being  paid  to  her  by  him  during 

her  pregnancy  ;  she  having  been  constantly  kept, 

during  the  whole  period  of  her  pregnancy ^  in  a 
"  state  qfhgitation  qfmind,  by  the  teazing  contra-- 
**  dictory  behaviour  qfher  said  husband^  who  never 
"  Sf^ffered  her  to  have  a  minute*s  peace,  and  who 
"  always  took  occasion  to  quarrel  with  her  from  t?ie 
"  most  trifling  occurrences.  TJiat,  about  two  o'clock 
"  in  the  morning  qf  the  day  on  which  Mrs.  Evans 
*^  was  so  brought  to  bed,  Mr.  Evans  came  into  the 
^  deponenfs  bed-chamber,  and,  having  awoke  her, 
**  he  told  her  that  Mrs.  Evans  wished  to  speak  with 
**  her?^  This  is  the  proof  that  this  gendeman 
barbarously  refused  to  call  assistance,  when  he  was 
the  veiy  first  person  that  got  up  and  went  into  the 
apartment  of  this  confidante,  and  fi>r  this,  express 
purpose.     "  She  went  into  Jier  apartment, '^  she  says, 

''  and 
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*•  and  then  g^w  her  such  linen  as  was  necessary  Jbr      evani  «. 
"  her  situation.**    What  she  means  by  that  expres-        ^^'*'' 
sion  is  not  very  clearly  to  be  understood,  because   ad/wy  J790. 
it  is  most  clear  from  what  follows,  that  she  had 
not  any  idea  that  at  that  time  Mrs.  Evans  was 
going  to  miscarry ;  for  she  goes  on  to  say,  that 
*^  neither  the  deponent^   nor  Mrs.  Evans,   as  she 
•*  verily  believes,  had  then  any  idea,  that  sJie  was 
going  to  miscarry ;  the  pains  she  suffered,  and 

the  symptoms  attending  them,  being  entirely  dif^ 
•^  ferent  to  what  the  deponent  understood  had  been 
"  the  case  on  her  first  lying-in :  that  Mrs.  Evans 
**  then  informed  the  deponent  of  her  having  made 
"  Mr.  Evans  acquainted  with  what  she  felt,  and  the 
•*  deponent  verily  believes  that  he  well  knew  that  his 
**  said  wife  was  then  in  the  pains  of  labour  and  going 
**  to  miscarry.** — That  is  to  say,  these  two  women, 
this  woman  of  the  age  of  twenty-five ;  the  other 
lady,  who  had  had  children,  and  who  had  twice 
miscarried  before,  have  no  suspicion  of  what  is 
going  to  happen ;  but,  for  the  purpose  of  making 
out  an  act  of  cruelty,  he  is  to  be  affected  wiUv 
the  knowledge  of  this  circumstance,  with  the 
knowledge  of  a  fact,  of  which  these  two  women, 
as  she  declares,  were  themselves  utterly  in  igno- 
rance. 

She  goes  on  to  say,  that  "  he  desired  the  depo- 
"  nent  to  return  to  her  apartment,  and  said  that  he 
"  would  give  her  notice  if  she  became  worse ;  that 
^  Mrs.  Evans  then  told  the  deponent,  that  she  wished 
**  her  to  stay  by  her ;  but  Mr.  Evans  having  ex* 
^  pressed  Ids  intention  to  abide  by  her  himself,  Mrs. 
^^  Evans  did  not  dare  to  insist  on  the  deponent's  con* 
"  tinuance  with  her^  for  fear  of  the  resentment  qf 
^  Mr.  Evans.*' 

G  S  That 
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Evans  v.  That  her  continuance  was  pressed  is  not  at  all 

^"^^'^      stated.    Mi8.  Evans  desired  she  might  stay  ;  her 


9d  July  IJ90.  husband  said  he  would  stay,  in  order  to  give  nch 
tice  if  the  intervention  of  any  other  person  wag 
necessary.  This  desire,  from  what  appears,  was 
immediately  given  up,  and  this  woman  accordingly 
returned  to  her  own  bedchamber.  About  seven 
'  o'clock  on  the  following  mornings  she  says,  she  went 
into  the  bedchamber  qf  Mrs.  Thackeray,  the  sister 
qfMrs.  Evans,  who  was  then  on  a  visit  to  her,  wham 
she  acquainted  Tvith  what  had  happened  in  the  course 
qfthe  night.  I  think  she  would  have  acted  at  least 
with  as  much  prudence,  if  she  had  done  this  at 
the  very  moment  when  she  had  been  summoned 
by  Mr.  Evans.  She  however  acquainted  her  thenr 
with  what  had  passed,  and  Mrs.  Thackeray  in-^ 
stantly  said,  she  was  sure  her  sister  was  going  to 
miscarry,  and  she  immediate^  got  up.  Mrs.  Thack^ 
erocy  then  sent  for  Mrs.  Webb,  the  mother  of  Mrs. 
Evans,  and  Dr.Denman;  they  both  came  about 
hd^  after  ten  o'clock  in  the  morning,  at  which  time, 
Bobillier  goes  on  to  say,  Mr.  Evans  was  still  in  the 
bedchamber  with  Mrs.  Evans,  and  had  not  himself 
given  any  directions  whatever  in  regard  to  her,  aJU 
though  fully  aware  (f  her  dangerous  situation  ;  in 
short,  that  he  remained  so  many  hours  perfectly 
cognizant  of  the  situation  of  his  wife,  without  giv- 
ing any  directions  with  regard  to  her. — Now  let 
us  enquire  what  TomUns  says  on  this  part  of  the 
cause.  But  I  must  first  tali^e  notice,  that  TomUns 
is  the  wa,iting-maid  of  Mrs«  Evans,  and  a  witness 
.  who  is  examined  on  her  side ;  yet  she  is  a  witness 
whQm  they  have  not  thought  fit  at  all  to  examine, 
to  this  matter  of  the  lying-in.  AU  that  she  de-' 
poses  on  the  subject  comes  out  upon  the  interro^ 

10  gatoriea 
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gatories  put  by  Mr.  Evans.    In  the  next  plabe  I     ^it^^ 
must  take  notice^  that  there  is  another  person,  and 


that  is  the  nurse,  who  must  have  also  been  cogni-  ^**^*^  ^^^* 
zant,  and  in  a  very  informed  degree,  of  every 
thing  that  passed ;  and  it  is  a  circumstance  that 
cannot  escape  the  observation  of  the  Court,  that 
this  nurse  is  not  at  all  produced  on  this  side» 
Why,  it  is  impossible  but  that  these  two  persona 
must  have  known  every  thing  that  happened  upon 
this  occasion. 

TwUms^  however,  is  examined  upon  interro- 
gatories as  to  this  fact,  and  what  she  says  is  this  } 
UuU  ki  the  mornings  the  house-mmd  told  her^  that 
Mfr$.  Evans  had  been  ill  ever  since  three  or  fiwr 
of  clock  in  the  morning;  that  she  the  respondent y  going 
up  between  eight  and  nine  the  same  morning f  found 
Mrs.  Evans  in  bed,  crying ;  tvfien  she  told  the  re^ 
spo/ndent  she  was  iH  but  knew  not  what  was  the  matter 
with  herself;  but  the  respondent,  from  the  account 
she  gave  her,  thought  she  was  in  labour ;  and  the 
respondent  almost  immediately  went  down  and  told 
the  dreumstance  to  Mr.  Evans  ;  who  desired  her  to 
sendjbr  the  Doctor  as  quick  as  possible. 

Then  it  is  proved  by  this  witness,  that  at  this  time 
Mr.  Exxms  was  down  stairs,  though  BobiUier  posi- 
tively swears  that  he  was  shut  up  in  the  room  with 
her  till  between  nine  and  ten  o'clock.  He  was 
then  down  stairs,  and,  upon  the  first  intimation  of 
an  opinion  given  to  him  that  she  was  going  to 
miscarry,  he  did  immediately  order  a  doctor  to  be 
sent  for  as  quick  as  possible.  That  he  had  not 
faknself  given  any  directions  with  regard  to  her, 
where  is  the  wonder  ?  why,  were  there  not  women 
in  the  house,  upon  whom  that  office  naturally 
devolved  ?  Mrs.  Thackeray^  her  own  sister^  was  in 

g4  the 
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£vANs  V.      the  house.   Why,  is  it  to  be  understood  that  on  sucb 
^^^''*'       occasions  it  is  a  duty  which  adheres  so  close  ta 


tdjii/vi79o.  the  character  of  husband,  that  it  cannot  by  any 
possibility  be  discharged  by  deputy  ?  Is  it  to  be 
insisted  that  it  was  his  duty,  and  his  duty  alone, 
to  give  such  directions  himself;  and  that  it  is  a 
crime  in  him  that  he  reUes  upon  the  discretion  of 
the  persons  about  her  ?  This^  is  such  an  imputa- 
tion that  would  affect  the  character  of  almost  every 
married  man,  if  it  was  permitted  to  weigh  for  one 
sii^le  moment.  However,  he  then  came  out  of  his 
bedchamber^  as  BoUUier  says,  hut  not  before  the 
arrival  of  Doctor  Denman.  She  says,  Mrs,  Evans 
told  her  a  great  deal  of  conversation,  and  taking 
hold  qf  her  by  the  handy  begged  her  not  to  leave  her 
my  more.  This  is  one,  amongst  many,  of  the 
proofs  of  that  sort  of  unhappy  intimacy,  I  think, 
which  subsisted  between  these  two  persons.  She 
goes  on  to  say,  that  Doctor  Denman  being  (tfter^ 
wards  introduced,  immediately  told  Mr.  Evans, 
Mrs.  Webb,  and  Mrs.  Thackeray,  that  she  was 
going  to  miscarry  ;  and  tiie  said  ladies  last-mentioned 
thereupon  sent  for  a  nurse  to  attend  Mrs.  Evans, 
but  Mr.  Evans  gave  himself  no  concern  about  it 
Why,  what  concern  was  he  to  give  himself  about 
iti?  The  doctor  was  called,  and  the  nurse  was 
called.  What  then  remained  for  the  husbandHo 
do  ?  I  should  have  been  glad  to  have  had  it  stated^ 
by  either  of  these  ladies,  what  the  proper  or 
possible  conduct  of  a  husband  in  such  a  situation 
should  have  been. 

Bobillier  then  goes  on  to  say,  that  he  ij^ierwards 
burst  into  the  room  in  a  very  abrupt  manner^  so  as 
greatly  to  alarm  and  terrify  Mrs.  Evans,  who  was 
then  in  tiie  pains  qf  labour,  and  md,  ihat  they  had 

got 
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got  his  tea^t;  which  was  immediatehf  sent  out  to^     Zvansv. 
fwn.     Mrs.  Thackeray  mentions  the  same  circum-       ^^^"'' 


stance  of  the  tea-pot;  but  not  one  word  of  this  'kAJuiyu^. 

abrupt  manner^  which  had  the  effect  of  frightening 

this  poor  lady,  in  this  situation  :  all  that  she  says 

isy  that  he  put  his  head  into  the  roomy  made  enqviry 

qfter    his    tea-pot^    but    made    no    enquiry  after 

Mrs.  Evans.  This  then  is  the  whole  of  the  cruelty; 

that  when  he  came,  having  some  particular  fancy 

for  this  tea-pot,  which,  perhaps,  was  not  in  parti* 

cular  use  at  that  time,  he  desired  to  have  it  out, 

and  retired  without  at  that  moment  making  a  par- 

ticular  enquiry  after  his  wife. 

Another  fact  of  cruelty  is,  that  he  reftised  the 
nurse  the  elbow  chair. — TTiat  every  body  knows^  is 
one  of  the  high  prerogatives  of  these  ladies,  upon 
such  an  occasion ;  and  one  would  have  expected, 
that  the  nurse  herself  would  have  come  forward, 
with  no  little  acrimony,  on  such  an  account :  but 
on  the  contrary,  she  is  examined,  and  I  don't  find 
that  this  circumstance  of  the  elbow  chair  has  made 
that  impression  upon  her  mind,  which  it  seems  to 
have  done  upon  that  of  Mademoiselle  BobilUer. 

I  come  now  to  that  which  is  the  most  atro- 
cious fact  in  the  cause,  and  a  most  atrocious 
one  it  isr-— that  after  it  was  ftilly  ascertained,  that 
this  lady  was  going  to  miscarry,  this  gentleman 
turned  out  the  attendants,  and  kept  this  unhappy 
lady  by  force,  with  the  pains  of  labour  then  upon 
her,  to  the  n^mifest  danger  of  her  own  life,  and 
to  that  of  his  own  infant,  and  kept  her  shut  up, 
absolutely  excluding  all  sort  of  assistance. 

This  is  what  is  positively  sworn  to  by  this 
Mademoiselle  BobilUer.  I  own  upon  the  hce  of 
ity  it  is  a  thing  grossly  improbable ;  knowing,  as 

every 
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EvANf  V-  every  man  does»  the  natural  afid  the  laudable  warmth 
^^'"'  of  women  respectmg  a  business  of  this  nature-^ 
9djH^i79o.  the  delivery  of  another  woman.  I  thinks  there- 
fore>  it  is  impossible  but  that,  if  a  barbarity  of  thia 
nature  had  passed,  nothing  could  have  stopped  the 
women  who  were  in  the  house  from  making  their 
immediate  way  to  the  assistance  of  this  lady ;  and 
I  am  very  sure,  that  nothing  would  have  stopped 
them  from  making  their  way  to  this  Court,  to  give 
a  representation  of  what  had  happened.  There  is 
not  a  single  witness  who  comes  forward  to  say  one 
word  about  it;  and  yet  the  nurse  has  been  ex- 
amined, who  is  stated  to  have  been  in  the  outer 
apartment,  and  to  whom  it  is  positively  said  to  have 
given  great  uneasiness ;  BobiUkr^s  words  being,^ 
lo  the  great  surprise  and  disappointment  of  her 
mother^  of  this  deponent  (BoUUierX  and  qf  the 
nursCf  who  was  uneasy  thereat,  for  fear  of  the  hai 
tonsequences  which  might  attend  the  delay. 

What  the  nurse  says  is  this,  that  she  has  every 
reason  to  believe,  that  Mrs.  Evans  was,  during  her 
lying-in,  attended  by  proper  persons,  and  had 
proper  assistance,  comfort,  and  support ;  that  she 
has  seen  Mr.  Evans  several  times  carry  his  wife  in 
his  arms,  and  treat  her  with  great  tenderness  and 
afiection ;  that  she  kntms  not  that  the  premature 
birth  was  occasioned  by  the  ill-treatment  qf  Mrs. 
Evans  by  Mr.  Evansj  and  never  heard  the  same 
while  she  continued  to  attend  her,  and  never  m<- 
nessed  any  ill-treatment  qf  him  towards  her.  That 
Mr.  Evans  did  not  in  her  presence,  or  to  her  know- 
ledge, when  she  was  in  labour,  rqfiise  to  call  atof 
aaiistafKe,  or  oblige  her  attendants  to  leave  her,  or 
detain  themfrmn  her,  nor  was  her  ^  in  danger 
Jar  vxEfil  qf  proper  or  a$^  Mtistanci.    This  then 

is 
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is  the  account  given  by  this  nurse,  who  is  vouched  £van«  v. 
as  a  person  upon  whose  mind  this  transaction  ^^^^'' 
made  this  deep  impression.  ^^.„.,^ 

BobiUier  goes  on  to  say,  that  she  verily  betteves 
Aat  ike  Iffe  qf  Mrs.Evans  was  in  danger  by  the 
cruel  behamour  of  Mr.  Evans  towards  her^  as  well 
during  the  night  preceding  the  delivery  y  as  during 
Ae  time  she  was  locked  up  in  the  room. 

I  have,  in  opposition  to  that,  the  evidence  of 
Frances  Tilbury^  who  was  the  house-maid;  of 
Mary  Tate^  who  was  the  nurse ;  of  Mary  MaydU^ 
the  we^nurse ;  of  Dr.  Denman^  and  of  Mr.  Paumierj 
and  I  Bsk  if  it  is  possible  that  all  or  any  of  this 
could  have  happened,  ^nd  that  not  one  of  these 
persons  should  speak  at  all  to  the  matter  ?  Is  it 
possible  that  they  should  have  given  a  repre- 
sentation of  it  so  totally  inconsistent  ?  But  look  at 
tbe  conduct  of  the  parties  in  this  case.  What  is 
proved  ?  Undoubtedly  the  mother,  who  had  come 
at  thisi  time;  undoubtedly  Mrs. Thackeray^  who 
wa9  in  the  house  at  the  beginning,  must  have  fired 
vfiih  indignation  upon  such  an  occ^ion.  But 
there  is  nothing  of  this  sort  intimated  in  the  evi- 
dence of  Mrs,  Tbackeraty^  The  account  she  gives 
is  simply  this ;  —  That  she  was  at  Mr.Evan^s  in 
Jmuary^  1788f  cmd  then  saw  her  sister^  Mrs.  EvanSf 
and  staid  there  with  her  Jour  days  ;  that  Mrs.  Evans 
tiien  spoke  of  fier  expecting  to  be  delivered  in  two 
numthsjirom  the  said  time;  but  that  on  tlte  last  mom- 
hig  qfher  being  there,  the  deponent  understood  Mrs. 
Evans  was  very  ill^  and  was  in  bed  with  Mr.  Evans  ^ 
and,  being  about  seven  o*clock  in  the  mornings  the 
dep(ment  was  alarmed  by  the  account^  and  desired 
(^  the  servant  who  told  her  qfihe  circumstance,  that 
the  doctor  should  be  sent  for.  Very  properly,  with-, 
out  doubt ; .  Mrs.  Thackeray  was  the  proper  person 

to 
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BvANBv.      to  have  delivered  these  orders;   and  as  to  the- 
^^"''      formality  of  sending  to  the  husband,  that  the 


^  July  1790.    orders  might  be  delivered  through  him,  that  was 
a  formality  that  might  certainly  be  very  well  dis- 
pensed with.    About  nine  o'clock  in  the  same  mom^ 
ing^  Mrs,  Thackeray  says,  she  made  enquiry  whether 
ike  doctor  had  been  sent  for?  when  she  understood^ 
to.  her  surprise^  he  had  not;  on  which  she  sent  a 
message  to  Mr.  Evans,  desiring  he  would  not  delay 
a  moment  sending  for  the  doctor,  as  he  knew  her  to 
he  in  a  very  dangerous  critical  way.    This  is  about 
nine  o'clock;  though  BobiUier  has  sworn,    that 
between  nine  and  ten  she  found  him  shut  up  with 
fier  in  the  room,  and  that  nothing  had  been  done. 
Now,  there  is  no  proof  in  this  case  at  all,  that  this 
message  was  delivered  to  Mi.  Evans.    However, 
Mrs.  Thackeray  goes  on  to  say,  that,  understanding 
Mr.  Evans  had  arose,  sJie  went  into  his  room,  and 
found  Mrs.  Evans  in  bed  therein  ;  tliat  she  was  veiy 
feverish,  greatly  agitated,   and  in  pain,,  and  she 
thought  her  in  labour  ;  that,  about  eleven  o'clock  the 
same  day,  she,  the  deponent,  was  making  tea  for  Mrs. 
Evans  in  her  room,  when  Mr.  Evans  came  to  the 
door,  and,  putting  his  head  into  the  room,  told  the 
deponent,  that  she  had  got  his  tea^t,  but  made  no 
enquiry  about  Mrs.  Evans  ;  that  shortly  afterwards 
Dr.  Denman  came,  and  confirmed  the  certainty  qf 
her  being  in  labour. 

All  then  that  I  see  proved  in  this  case,  by  Mrs. 
Thackerca/,  is  this ;  that  she  in  the-  morning  gave 
very  proper  orders,  that  the  man-midwife  should 
be  sent  for ;  that  the  man-midwife  was  not  sent 
for,  as  he  ought  to  have  been,  owing  to  the 
neglect  of  the  person  who  received  those  orders,, 
but  not,  as  it  appears,  owing  to  the  neglect  of  Mr. 

Evans. ^ 
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jEvans:  that  between  nine  and  ten^  understanding     evamsv. 
he  had  not  been  sent  for,  she  then  sent  a  message,      ^^^'"' 


desiring  that  he  might  be  sent  for;  and  there  is  ad/ii/yi79o. 
evidence  over  and  over  again  in  this  case,  to  shew 
that  Mr.  Evans  not  only  did  send,  in  the  manner 
which  has  been  mentioned,  but  that  he  did,  what 
most  husbands,  I  presume,  don't  think  them- 
selves under  any  moral  obligation  to  do ;  and  that 
is,  that  he  actually  took  his  hat,  and  went  out 
upon  the  business  himself.  But  what  weighs 
most  with  me  in  this  case,  and  which  is  constantly 
uppermost  in  my  mind,  and  repels  every  intima- 
tion of  this  sort,  is  the  consideration  of  what  was 
the  behaviour  of  the  persons  who  must  best  have 
known,  and  most  deeply  have  felt,  the  misconduct 
o{  TS/[t.  JEvans,  if  any  such  had  existed. 

Well,  the  delivery  is  effected,  and  is  happily 
effected ;  the  child  is  bom. — ^Now,  is  it  possible^ 
that,  after  a  behaviour  so  atrocious  as  Mr.  Evanses 
is  represented ;  is  it  possible  that  no  resentment 
should  have  been  expressed  on  the  part  of  Mrs. 
Webb,  the  mother,  and  the  other  relations  of  the 
family  ?  This  is  absolutely  incredible.  It  is  proved 
by  Tilbury,  th?X^  presently  after,  Mr.  Evans  hearing 
^  door  qf  Mrs*  Evans's  room  open,  he  went  to  it, 
and  Mrs.  Webb  came  to  the  door,  and  plainly  told 
him,  in  her  hearing,  "  Tliank  God,  it  is  all  well  over 
with  Mrs.  Evans,  at  lastT  on  which  Mr.  Evans 
asked  her  what  Mrs.  Evans  Jiad  got  ?  to  which  she 
repUed,  a  girl ;  and  Mr.  Evans,  about  an  hour 
qgierwards,  went  into  the  room.  I  here  ask,  if  it  is 
conceivable,  for  one  moment,  that  a  business  of 
this  sort  should  have  passed  off  just  as  smoothly  as 
if  nothmg  had  happened  to  have  discomposed  the 
temper  of  any  one  person  who  was  concerned  in 

it? 
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^;;,y-     it  ?   That  is  absolutely  impossible.    Taking  then 
die  whole  of^  this  business,  Mvithout  entering  ipto 


sd/Mfy  1790.  ^jjg  jjjQyg  minute  circumstances,  the  principal  con- 
clusion which  I  arrive  at  is  this,  that  there  is  no 
one  fact  in  this  case  which  t  shall  take  upon  the 
credit  of  that  witness  Bobillier.  Of  the  other  wit- 
nesses  I  go  the  length  of  saying,  that  they  have 
deposed  with  passion ;  but  of  her  I  have  no  hesita- 
tion to  say,  that  she  has  deposed  absolutely  with« 
out  principle. 

The  next  charge  is  that  of  making  the  noises, 
and  which  is  deposed  to  singly  by  BobiUier :  ther^ 
is  not  another  witness  who  has  spoken  to  it.  Tate^ 
the  nurse,  who  must  have  heard  these  noises,  afidf 
who  must  be  a  nurse,  in  the  constitution  of  hef 
mind,  very  different  from  all  other  nurses  that  oitc^ 
has  ever  hea^d  of,  if  she  was  willing  to  dissemble 
this  ill  behaviour  of  the  noises,  she  is  not  examined 
at  all  by  them.  Tomlins,  the  waiting-maid,  who 
must  have  been  frequently  in  the  room,  is  not 
examined  upon  the  subject.  MayaU^  the  wet* 
nurse,  is  not  examined  upon  the  subject  On  th^ 
c6ntrary,  here  are  a  doud  of  witnesses  who  depose 
Ae  reverse.  There  would  be  no  end  of  going 
through  them  all ;  there  is  MayaU^  there  is  Frazer^ 
TatCy  Tilbwy,  who  all  depose,  uno  ore,  that  they 
know  nothing  of  these  noises,  excepting,  that  wbett 
there  were  noises,  Mr.  Evans  interposed,  and  ex- 
pressed  a  great  deal  of  resentment;  that  hei 
cautioned  his  servants  against  making  these  noises ; 
in  short,  that  he  did  as  much  as  any  master  of  a' 
famOy  can  do  to  prevent  the  interruption  of  hi^ 
wife's  quiet. 

As  to  his  general  attention  to  her  during  her 
illness— they  have  pleslded  a  total  want  dT  it; 

which^ 
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which^  to  be  sure,  would  have  been  a  very  natural     svans  «. 
consequence  of  that  which  they  have  pleaded —      ^''^^•^ 
his  barbarous  refusal  to  call  assistance*    But  his  9dJii<yi7oa 
attention  to  her  is  established  beyond  a  doubt — 
Ta^  speaks  to  it ;  Mqi/all  speaks  to  it ;  Tilbury 
speaks  to  it ;  Dr.  Denman  speaks  to  it ;  Mr.Pott- 
muer  speaks  to  it  more  fully.    I  do  believe,  that 
there  is  hardly  a  case,  in  which  a  husband  could 
ccdlect  upon  the  subject  so  many  favourable  testi- 
monies, as  it  has  been  the  good  fortune  of  this 
gentleman  to  bring  together  of  that  fact  * 

After 

*  On  the  depositions  of  some  of  the  witnesses  referred  to  in 
Alls  part  of  the  case  and  on  others ;  an  allegation^  excepdye  to 
thflir  credit,  was  given  on  behalf  of  Mrs.  Evans ;  and  opposed^  on 
the  grounds  noticed  in  the  observadons  of  the  Court.  Which,  9s 
thqF  discuss  the  general  principles  of  evidence  and  of  practice  on 
these  points,  are  introduced  here. 

Cbvrf  ••— This  is  an  all^tion  exceptive  to  the  eredit  of  wit*  6th  AT^y  179a 
neaseSy— fuid  it  is  objected,  amongst  other  things,  that  there  has 
been  improper  delay  in  introducing  it.  Some  d^y  has  appeared 
kt  die  progress  of  the  cause,  but  I  see  no  reason  for  saying  that 
the  isU^ation  is  Uable  to  a  fatal  objection  on  that  account  alone; 
if  it  is  in  its  contents  admissible.  This  cause  was  originally  in* 
atStutfti  by  Mrs.  Efoan$  for  a  separation  by  reason  of  cruelty.  In 
her  libel  she  pleads,  as  is  usual  (a),  though  not  necessary,  and 
^sometimes  disadvantageous,  her  virtuous  edu^tUmt  and  good  dis* 
poMon,  and  her  excellent  conduct  in  the  characters  of  a  wife 
and  a  mother^  One  inconvenience  arises  from  an  article  of  thh 
land,  that  it  gives  opportunity  and  invitation  to  the  other  party  to 
counterplead,  in  contradiction  to  this  good  character,  as  has  been 
done  in  this  case,  in  which  a  counterplea  is  given  full  of  imfiAvonrA 
able  epithets  applied  to  her,  and,  amongst  others,  that  she  is  a 
woman  subject  to  habits  of  totoxicoitcm. 

Now  certainly  it  may  go  to  the  very  point  in  issue,  whether  she 
is  so  sulject  or  not ;  because  many  acts  in  a  husband,  which  would 
constitute  legal  cruelty  towards  a  sober  woman,  may  be  acts  <tf 

(a)  The  practice  hm  nnce  heeadacontiiiued* 

necessity 
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^I^^*  »•  After  this  discussion,  it  would  be  idle  for  me  not 

Evans.  ' 

.— to  say,  that  I  do  consider  the  whole  imputation  as 

^Juiy  1790.  an  absurd  calumny*  I  have  no  other  way  of  ac- 
counting  for  the  conduct  of  the  relations.  If  the 
&ct  had  been  as  is  pleaded,  it  is  impossible  -but 
that  they  must  have  known  it ;  and  if  they  had 
known  it,  they  must  have  been  destitute  of  all 
common  sense,  and  of  aU  common  humanity,  if 
they  themselves  had  not  been  forward  in  loudly 
demanding  a  separation  the  very  day  after  it  had 
happened. 

From 

necessity  towards  one,  who  is  subject  to  such  an  odious  infirmity* 
It  might  be  no  cruelty  to  deprive  such  a  person  of  the  manage* 
ment  of  her  family,  or  to  restrain,  upon  some  occasions,  her 
personal  liberty.  In  this  particular  case  likewise,  in  which  Mrs. 
Evans  is  pleaded  **  to  be  a  woman  of  great  morbid  delicaq/" — ^if 
-she  was  proved  to  be  guilty  of  habitual  intoxication,  it  would  ac- 
count for  many  appearances  that  might  be  referable  to  that  cause. 

It  has  been  made  a  question,  incident  to  the  general  argument 
on  these  objections,  what  is  the  duty  of  the  Examiner  ?  Whether 
he  should  have  admitted  particular  specifications  or  not  in  taking 
the  depositions.  And  it  may  be  a  matter  of  great  difficulty  to  pre- 
scribe what  an  Examiner  is  to  do  in  all  cases.  To  lay  down  an 
universal  rule  is  impossible ;  but,  in  general,  he  should  strongly 
disincline  to  receive  specific  facts,  where  the  article,  admitted  by 
this  Court,  is  in  general  form. 

It  roust  be  understood  to  be  the  intention  of  the  Court,  where 
the  articles  in  the  plea  are  general,  that  the  examinations  taken  upon 
it,  should  be  likewise  merely  general.  I  will  not  say,  that  cases  may 
not  arise  where  a  specification,  under  such  an  article,  may  be  re- 
ceived, particularly  in  cases  merely  civil ;  but  where  it  is  intro- 
duced, such  specification  should  be  exact  as  to  time,  and  place, 
and  all  other  material  circumstances :  for,  without  such  exact- 
ness, it  remains  little  better  than  the  general  plea.  The  present 
case  is  brought  for  civil  relief  but  founded  on  a  criminal  imputa- 
tion , — ^the  chaige  is,  that  he  has  treated  hb  wife  with  want  of  due 
tenderness ; — and  the  vindication  is,  that  she  is  a  person  of  such 
habits  as  to  make  th^  want  of  tenderaess  in  some  dqp'ee  justifiable. 

It 
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iVom  that  time  there  is  a  chasm  in  the  history      ^^a***  ^ 

£VAIfl 

of  actual  cruelty  till  the  fourth  of  October  I788 ; 


of  actual  cruelty,  I  mean,  so  far  as  it  is  concerned  ^4  J^s^  179a 
in  bodily  acts.  They  travel,  by  the  advice  of  Dr. 
DenmofL  Bobillier  says,  that  Mr.  Evans  made 
disagreeabk  difficidties.  What  those  difficulties 
were,  I  don't  know ;  they  might  be  real  difficulties. 
Mr.  JEvans  had  not  been  able  to  settle  his  affiiirs  in 
IfuUaf  and  it  might  have  been  very  inconvenient 
to  him  to  leave  town ;  and  the  difficulties  being 

real, 

— — ■ — -^ — -" —  — —       ---  ■■--■_-  ^  ^    

It  Uitis  becomes  of  a  criminal  kind  as  to  her  also.  And  in  exa- 
nuning  on  the  general  charge  of  habits  of  intoxication,  the 
Examiner  ought  not  to  admit  specification,  but  adhere  to  the 
form  of  the  plea.  And  it  is  a  general  rule,  that  wherever  specifica- 
tion IS  introduced,  it  shall  be  so  exact,  as  to  give  the  party  full 
opportunity  of  defence. 

Another  rule  by  which  the  conduct  of  Examiners,  particularly 
in  these  cases  of  character,  should  be  guided,  b,  that  the  facts 
allowed  to  be  stated  must  be  plain  and  simple^  and  not  such  as 
will  probably  run  into  intricacy  of  discussion  or  ambiguity.  In 
ITt/soii  V.  Wetherell  (a),  which  has  been  quoted  by  counsel,  an  at* 
tack  was  made,  in  an  all^tion,  upon  the  general  character  of  an 
individual.  Several  witnesses  were  examined  upon  it,  and  the 
Examiner  let  them  run  on  into  specifications.  Some  said,  they 
thought  him  a  bad  man,  because  he  had  defrauded  them,  as 
members  of  a  public  company.  Now,  fraud  itself  is  composed 
frequently  of  such  ingredients,  that,  to  establish  it,  might  occupy 
an  inquiry  of  some  years  in  a  court  of  equity.  How,  then,  could 
diis  Court  entertain,  incidentally,  and  only  as  an  excrescence 
from  the  original  cause,  a  matter  which  might  easily  have  over- 
grown the  cause  from  whence  it  sprung  ? 

These  are  general  rules  fit  to  to  be  observed ;  and  there  is  one 
more, — that  if  an  Examiner  entertains  a  doubt,  it  is  safer  for  him 
to  decide  in  the  affirmative,  and  to  receive  what  the  witness  can 
say,  than  to  reject  it  totally ;  because  the  Court  can  do  that  at 
last,  if  it  thinks  proper;  and  there  is  no  irreparable  injury  done 
by  admission,  as  there  may  be  by  too  hasty  exclusion.    Subject 

(a)  Prerog.  37th  Jlfoy  37S9. 

H  to 
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B^ANs  9.  real,  might  not  be  the  less  disagreeable  for  being 
-  real.  But  however  they  do  travel ;  and  there  is  a 
94  iufy  1790-  Space  of  nine  months,  I  think,  in  which  his  crudty 
appears  to  have  been  in  a  pretty  deep  sleep.  How* 
ever,  it  was  only  the  sleep  of  the  Hon ;  for,  upon 
the  fourth  of  October^  an  act  of  barbarity  was 
practised,  which,  to  be  sure,  is  equal  to  any  of  its 
predecessors. 

It  is  stated  in  this  way  in  the  libel : — ^l^t,  after 
Mrs.  Etnms  recoveredjrom  her  lying4n^  Mr.  Evans 

would 

to.  these  obaervatioos^  I  shall  proceed  to  consider  this  allegation. 
The  first  article  i^  general,  and  excepting  to  the  credit  of  cert^ 
witnesses,  as  persons  of  infamous  character,  and  not  to  be  believed 
Dn  their  oaths.  It  has  been  disputed,  whether  such  an  article 
can  be  admitted  substantively,  or  only  as  introductory,  when 
offered  after  publication ;  and,  most  certainly,  the  practice  baa 
been  a  little  fluctuating  upon  that  sutject.  By  the  andent  text 
law,  to  which  it  is  most  safe,  in  such  variation,  to  adhere,  it  can- 
not be  admitted  substantively.  That  principle  is  to  be  found  in  the 
Decretals  (a).  Whether  the  more  ancient  practice  of  our  own 
Scclesiastical  Courts  may  have  deviated  from  thb  rule,  I  do  not 
find  ;  but  it  was  considered  as  an  existing  rule  in  the  case  of  Okh- 
mngton  v.  Coxe  (6),  of  which  I  have  an  exact  note,  **  that  as  to  the 
**  mere  general  character  of  a  witness,  the  exception  ought  to  be 
'<  taken  before  publication."  This  rule  was,  for  the  first  time  vnthta 
i«,y  memory,  impugned  in  Jralm  v.  Jrtdrin  (c),  where  there  was 
mi  ol^ection  taken  on  that  ground.  The  rule  was  sustained  in 
the  Consistory,  and  m  the  Arches ;  both  those  Courts  beix^  of 
opinion,  that  a  general  article  merely  ought  not  to  be  admitted 
after  publication*  The  cause  went  to  the  Delegates,  upon  i^peal 
on  that  point  from  the  Court  of  Arches ;  where  the  party  appel*. 
late  being  anxious,  on  private  considerations,  to  have  the  cause 
heard  on  the  principal  merits,  and  not  thinking  that  incidental 
p(unt  aufficienUy  material  to  retard  the  proceedings,  consented  to, 
the  repeal  of  the  two  former  sentences^  which  passed,  on  morion^ 
by  consent,  and  wholly  sub  sikntia.    But  when  that  cause  came 

(a)  Decret.  Oreg.  lib.  a.  dt.  i  g.  c.  9* 

(b)  Prerog.  asth  June  17 si. 

(c)  Cootist.  i»th  Jufy  1786.  Arefaes  isth  Fsbruary  1787. 

on 
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TxmUd  seldom  kt  her  lie  at  her  ease  in  her  bedf  he     ^^^^,'* 
Jrtquently  thrusting  his  elbows  and  knees  into  all  ■     ■ 

parts  of  her  back^  sideSy  and  lains^  and  thereby  ad«^»*i^«^ 
gjreaOjf  hurting  her  ;  that  in  the  night  of  the  fourth 
day  of  October  1788,  Mr.  Evans  and  Mrs.  Evans 
being  in  bed  together  in  their%mse  in  Conduit  Street^ 
he,  wiffumt  any  cause  or  provocation  whatever^  began 
to  quarrel  with  and  abuse  his  said  wife,  and  with 
great  force  and  violence  seized  her^  and  dragged 
her  to  every  part  of  the  bed  ;  beat  her  head  against 

each 

on  lor  sentence  on  the  merits,  it  was  strongly  signified  to  be  tkt 
opinion  of  one  of  the  Judges,  that  the  old  practice  of  excluding 
sneh  matter  was  correct  and  proper. 

In  BaUeff  v,  Bradbum  (a),  the  same  doctrine  was  held  here  very 
iieeently ;  and  I  miderstand  the  same  to  have  been  since  recognized 
in  Raifhold  v.  Raybold  (b)  in  the  Court  of  Arches.  I  hold  it,  then, 
to  be  the  known  and  existing  law,  and  to  which,  till  I  am  other- 
wise instructed  by  superior  authority,  I  shall  adhere,  —  that  an 
aitide  of  this  kind  can  be  admitted  only  as  an  introductory  article 
after  publication.  It  must  be  observed,  then,  that  it^being  merely 
introdnctory,  the  Eixaminer  is  not  to  examine  upon  it. 

The  first  person  excepted  against  is  Mr.  Finch  Mcuoriy  an  officer 
in  Us  Majesty's  service.  And  it  has  been  said,  that  an  attack  of  this 
nftture  is  injurious  to  his  character.     But  every  witness,  produced 
in  a  court  of  Justice,  is  liable  to  such  an  attack ;  and  it  does  not 
rest  with  the  Court,  but  the  party,  if  the  attack  is  injuriously  made. 
On  this  account,  however,  as  well  as  on  more  general  considerations^ 
«Keplive  all^ations  are  to  be  carefully  watched.    Parties  state 
ikmr  case,  and  examine  their  witnesses,  and  it  becomes  occasion- 
aSy  an  object  with  one  party,  having  sinister  designs,  to  lie  by 
tfll  after  he  has  seen  the  depositions,  and  then  to  endeavour  to  get 
rid  of  such  witnesses,  as  are  most  likely  to  operate  to  his  dis^ 
adfHitage*    Courts  of  Justice,  therefore,  are  tender  in  sufiering 
eniaaoe  to  be  attacked  in  this  manner,  without  strong  reasons 
gifCtt  lor  it.     And  where  there  is  ground  for  it,  the  rule  is  uni- 
vicmUy  kid  down,  that  the  exception  taken  must  not  be  of  an 
aBiUgnoas«»tiire ;  and  the  party  excepted  to,  if  on  the  ground  of 

(a)  faublt.  37th  ^(ntmber  1788.     '  (6)  8th  December  i789* 

H  2  general 
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£vANi9.      each  qf  the  bed-posls,  and  twisted^  distorted^  and 
^"'^^^^     forced  her  Urnbs   to  so  violent  a  degree^   that  h^ 


^Juiy  1190.    brought  her  feet  close  up  to  her  mouth  ;  in  which 

condition  she  swooned  away  ;  and  in  that  helpless 
statCj  after  giving  her  several  dreadful  blows  and 
kicks,  which  caused  the  blood  to  issue  from  her  mouth 
and  other  parts  qf  her  body,  he  turned  her  out  of  bed 
naked  on  the  floor  ;  in  which  condition,  helpless,  and 
apparently  lifeless,  she  lay  a  considerable  time,  until 
her  piercing  cries  brought  three  womenjrom  different 

parts 

— — i— *■        I         ■       ■  Mill!  ill— — 1^— — — ^— I  I  ■■ 

general  bad  character,  must  be  attacked  in  such  terms  as  plainij 
assert  thai  imputation.  This  is  the  rule  for  exceptions  "  contra 
personas.**  If  the  exception  be  '*  contra  dicta,''  that  is,  arising  out  of 
the  depositions  of  the  witness,  it  must  be  observed,  that,  by  allowing 
fl^h  an  exception,  it  is  not  meant  that  you  are  at  liberty  to  con- 
trovert every  declaration  of  witnesses,  but  that  you  may  except  to 
their  credit  and  character,  from  what  arises  out  of  their  deposi- 
tions ;  and,  to  do  this,  it  must  be  shewn,  that  a  witness  has  mis- 
represented the  matter  corruptly  and  wilfully.  There  must  be 
what  the  law  calls  **falsitas  cum  corruptione"  Every  man  is 
liable  to  error ;  and,  on  the  supposition,  that  a  witness  states  his 
opinion  from  appearances,  it  is  not  merely  from  misapprehension, 
or  from  proof  of  his  being  deceived,  that  he  is  to  be  contra- 
dicted, in  the  way  of  exception  to  his  credit ;  and  that  he  is  to  be 
sent  forth  into  the  world  as  a  person  of  disgraced  character:  This 
must  be  only  from  wiliiil  and  corrupt  falsification. 

How  will  this  apply  to  Mr.  Mason  ?  The  principal  facts  of  his  de- 
positions are  such,  as,  if  contradicted,  would  not  do  more  than  af- 
fect him  with  inaccuracy  or  misapprehen/uon.  In  one  place  he  goes 
on  to  say,  "  that  he  once  saw  Mrs.  Evans  in  a  state  of  disorder  from 
**  liquor,'*  which,  unless  it  means  when  he  first  arrived,  and  this  is 
not  averred,  i&  objectionable  for  want  of  specification  of  time.  The 
fact  ought  not  to  have  been  taken  down  without  such  plain  speci- 
^cadon,  and  being  so  defisctive,  the  Court  would  not  rq;ard  it  as 
evidence.  If  the  fac^s  alleged  in  contradiction  to  him,  dierefore* 
were  all  to  be  proved,  it  would  not  invalidate  his  teatimcmy  as  to  his 
belief.  I  wiU  not  say  however  that  it  might  not  perhaps  warrant  an 
iipplication  to  the  Court  to  opeo  the  cause  for  a  defensive  purpose. 

On 
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parts  qf  the  house  to  her  assistance,  who  Jbund  her      ^vam  j  v. 
naked  on  the  Jloor,  with  her  mouth  Jull  of  bloody  to  *' 

all  appearance  dead ;  her  limbs  quite  cold  and  stiffs  a^  •^«'y  nso. 
and  her  legs  crossed,  and  so  twisted,  that  it  was  with 
great  difficulty  they  could  extricate  them,  and  which 
they  could  not  begin,  until  she  sliewed  some  appear- 
once  qf  returning  life,  and  could  not  effect  until  they 
had  been  with  her  upwards  of  an  hour ;  and  that, 
by  the  aforesaid  cruel  treatment,  Mrs.  Evans  was 
put  to  great  pain  and  anguish,  and  her  life  was  in 

imminent 

On  this  point,  I  think  the  general  and  correct  rule  is,  that  wherever 
the  matter  is  originally  laid  down  in  the  libel  or  allegation  with 
due  specification,  you  shall  not  be  at  liberty  to  introduce  a  con- 
tradictory plea,  on  account  of  any  thing  which  arises  on  the  depo- 
sitions of  the  witnesses.    But  if  there  is  such  want  of  sufficient 
specification  in  the  plea,  you  may  then  be  at  liberty  to  do  it. 
I  find  this  to  be  the  text  law  as  laid  down  in  the  Decretals, 
in  a  case  of  an  aUbi  referred  from  England  to  Rome  for  de- 
dsion  (d).     Panormiian  (b)  also  lays  down  the  rule  to  the  same 
effect.     And  he  goes  on  to  state,  if  there  has  been  a  failure 
of  due  specification  in  the  original  articles,  "  tunc  admittitur,'* 
And  it  is  the  true  rule,  that  if  a  fact,  material  in  the  case,  has  been 
pleaded  without  such  specification,  as  would  enable  the  party  to 
apply  his  defence  to  it,  by  way  of  counterplea,  and  he  is  therefore 
in  some  d^ee  taken  by  surprize,  on  the  particulars  stated  in  the 
depositions  of  the  witnesses,  it  is  in  the  discretion  of  the  Courts 
under  great  caution,  to  allow  him  to  give  in  a  defensive  plea  after 
publication.   But  it  would  relax  the  rules  of  evidence  in  a  way  liable 
to  abuse,  and  open  to  perjury,  if  I  permitted  that  fundamental 
rule  to  be  departed  from,  and,  after  publication  of  evidence,  on  a 
plea  laid  with  sufficient  specification,  suffered  the  matter  to  be  the 
mbject  of  re-examination,  merely  because  the  witness  had  de- 
posed circumstantially,  and  so  as  to  be  capable  of  being  contra- 
cted on  some  incidental  points ;  as  there  can  hardly  ever  be  a 
cause  in  which  some  of  the  witnesses  will  not  di3agree  with 
others  on  trifling  circumstances. 

(a)  Decret.  Greg.  lib.  2.  tit.  oo.  c.  35.     Mynsinger  in  loc.  p.  68. 
{k)  **  Sed  tamen  fidtitas  directs  tJmittitur  poit  apertunm  propter  oblivionem  d«- 
'*  bitie  specificatiooiiarticuloruni.*'  Processus  Jud,Ord,  tit.  **Frobathforma,*'ei$tg. 

H  3  It 
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ETANi  V.      imminent  danger ;    and  on  the  nea^t  day  several 
,  marks  and  bruises  were  ven/  plahdy  to  he  seen  <mr 


2d  Jufy  1790.   'various  parts  qfher  body. 

There  are  three  women,  therefore,  who  are 
vouched  in  this  case ;  that  is,  this  BobilUer  ;  there 
is  lilsewise  a  person  of  the  name  of  Glover ;  afiid 
there  is  i'omUns.  And  this  is  the  only  fact  of  bar- 
barity to  which  TomUns  is  called  to  depose :  she 
qieaks  to  all  other  circumstances  of  Mr.  Evanses 
behaviour  towards  his  wife  with  the  utmost  par- 
tiality .r 

It  appears  to  me,  that  if  the  witnesses  were  to  prove  every 
thing  laid  in  the  exceptive  allegation  as  to  Mr.  Masons  it  would 
amount  to  no  more  than  to  shew  him  to  be  mistaken,  and  not  to 
shew  that  he  is  a  corrupt  man.  I  therefore  reject  that  articler 
and  direct  his  name  to  be  struck  out  of  the  general  introductory 
article,in  conformity  to  what  I  hare  before  observed.  Another  witnesa 
objected  to  is  Benjamin  Frazer,  the  butler. — Some  parts  of  his  evi- 
dence are  recited,  to  which  a  direct  contradiction  in  fact  is  pleaded, 
but  others,  which  are  mere  matter  of  appearance,  and  so  incapable 
of  precise  contradiction.  What  he  has  stated,  as  matter  of  fiEtct» 
xnay  effect  his  credit,  if  satisfactorily  contradicted,  and  therefore,! 
admit  so  much  of  this  article  as  may  establish  such  contradiction ; 
but  I  reject  the  rest ;  and  the  article  must  be  reformed  accordingly. 
With  respect  to  the  exceptions  which  are  opposed  in  this 
auction  to  the  other  witnesses,  Glover,  Newland,  Tilbury^ 
and  Dr.  Denman,  they  are  (a)  all  reducible  to  one  or  other 
of  the  general  heads,  on  which  I  have  already  observed. 
They  either  assign  contradictions,  which  do  not  involve  any 
impeachment  of  credit,  or  they  apply  to  specifications,  which 
ought  not  to  have  been  introduced  into  the  depositions— or  are  so 
imperfect,  as  not  to  afford  the  means  of  defence,  and,  on  that 
account,  will  not  be  received  as  evidence ;  or  they  lead  to  re- 
examination, on  points  which  have  been  ^eady  fuUy  in  issue 
between  the  parties,  and  which  ought^  therefore,  not  to  be 
examined  to  again.  There  are  parts  of  the  depositions  where 
the  witnesses  have  spoken  definitely  as  to  time.  I  do  not  say 

(a)  Thii  remark  was  caafirmad  by  detailed  reftrencea  to  the  aUegatioo  and  de- 
positions* 

that 
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ttility.    As  to  BoM/S^s  te8tim<my»  I  hare  already     %!tll^' 
expressed  myself  in  pretty  strong  terms  of  the  « 


opinion  which  I  entertain  of  the  truth  of  any  as-  «*«^  no*. 
sertion  which  comes  from  that  witness ;  and  there- 
ttffef  certainly,  in  weighing  this  business,  I  shall 
ptett|r  much  lay  her  out  of  the  question.  I  will 
only  just  observe  upon  one  circumstance,  whidi 
shews  pretty  clearly  the  degree  of  alloy  with  which 
her  evidence  must  be  considered  as  debased*  She 
describes  herself  as  coming  into  the  room  at  mid- 
night, and  finding  Mrs.  Evans  in  the  situation  stated 
in  the  UbeU  and  to  which  she  speaks  very  fully. 
She  then  says,  that  d^kr  Mr.  Evans  had  retired, 
and  wiffi  great  unconcern  [certainly  a  very  odd 
iqipearance  for  a  man  to  assume,  taking  the  story 
to  be  real],  she  staid  with  Mrs.  Evans  till  two  if  clock 
in  ihe  morning f  when  Mrs.Evans  recovered firom  her 
state  qf  insensibiUty.  So  that  this  poor  lady,  ac-^ 
cording  to  BobilUer,  had  been  lying  in  this  deplore- 
Ue  state  firom  midnight  till  two  in  the  morning,, 
atfd  then  awaked  to  give  an  account  of  what  had 
happened  to  her ! 

Now  it  is  positively  sworn  by  Tomlins,.  that 
Ae  ladjy  was  actualfy  restored,  and  that  she  herself 
had  taken  Mr.  Evanses  night-clothes  into  another 
room;  that  she  was  i^terwards  catted  in  by  Mademoi* 


■«*< 


ihax  ^  ooDdvftion  of  the  cause  aught  not  l>e  rescindtd,  in 
Older  to  coutterpkad  where  they  have  thus  spoken.  But  whem^ 
they  hsFe  spoken  indefinitely,  I  shall  not  permk  a  contradiction 
to  what  does  not»  in  itself,  amount  to  evidence. 

With  these  considenidons,  I  r^ect  the  particular  articles  men* 
tioned,  and  dbeet  the  nooics  of  the  witnesses  in  the  rejjecttd 
artkte  t»b6  stroek  out  of  the  general  artkle^  and  AaQ  suCar  Uit 
rist.to  stand  for  admission  when  reformed, 

H  4  selle 
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^^rKs"'      ^^  BobiUier,  and  was  ordered  to  deliver  a  letter^ 

■     .    ithich  was  written  to  be  sent  to  Mr.  Thackeray^  at 

^Juiy  1790.   ONE  IN  THE  MORNING  !  and  it  does  so  happen,  that 

Mr.  Thackeraif  himself  deposes,  that  this  letter  bore 
date  at  one.  Yet  this  witness,  in  order  to  augment 
this  transaction,  pretends  to  state,  that  it  was  not 
till  after  two  that  Mtb.  Evans  awoke,  and  that  con- 
sequently it  must  have  been  after  two  that  thiEit 
conversation  took  place  between  her  and  Mrs. 
Evans,  which  produced  the  writing  and  the  send- 
ing of  this  letter.  However,  the  account  given 
lies  between  Glover  and  Tomlins  ;  and  the  account 
that  they  give,  in  substance  amounts  pretty  nearly 
to  this :  — That  Mrs.  Evans  was  found  certainly  in 
a  situation  of  apparent  distress ;  what  produced 
that  distress  non  constat ;  for  every  thing  had  passed 
•in  the  room  between  Mr^  Evans  and  herself  before 
any  body  was  admitted.  One  witness  says,  that 
her  mouth  wasjidl  of  blood.  The  other  witness  says, 
that  she  saw  nothing  qf  blood.  The  account  given 
of  what  had  passed  in  recenti  facto,  is  given  to  me 
simply  upon  the  credit  of  the  French  lady ;  and  I 
am  decidedly  of  opinion  to  take  no  fact  upon  the 
credit  of  that  witness  alone.  I  am  then  not  ascer- 
tained, by  that  witness's  singly  telling  me  so,  that 
Mrs.  Evans  did  at  that  time  give  this  account. — 
That  there  had  been  something  of  a  struggle,  in 
the  course  of  which  li/Ln.  Evans  fell  out  of  bed,  or 
threw  herself  out  of  bed,  or  was  thrown  out  of  bed  by 
Mr.  Evans,  these  are  the  three  possibilities  which 
might  have  happened.  But,  supposing  I  got  at  it 
as  a  fact,  that  she  was  actually  shoved  out  of  bed 
by  Mr.  Evans,  I  must  still  go  farther,  in  order  to 
establish  a  case  of  cruelty ;  for  I  must  go  to  the  ex- 
tent. 


I 

I 
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tent,  that  this  was  done  intentionally,  and  not  by      Evams  v. 
accident.    Both  the  fact  and  the  intention  must  be        ^^*'*' 
.proved,  to  make  it  a  case  of  cruelty;  I  certainly    ndJui^ijgo, 
shall  not  presume  circumstances  in  order  to  make 
out  such  a  case. 

It  has  been  asked,  and  very  properly  askec^ 
Don't  courts  of  justice  admit  presumptive  proof? 
.  Da  you  expect  ocular  proof  in  all .  cases  ? — I  take 
the  rule  to  be  this — If  you  have  a  criminal  fact 
ascertained,  you  may  then  take  presumptive  proof 
to  shew  who  did  it ; — to  fix  the  criminal,  having 
then  an  actual  corpus  delicti.  Shew  me,  then,  in 
this  case,  that  a  crime  has  been  committed,  and  I 
shall  not  be  at  a  loss  to  fix  the  criminal :  but  to 
take  preisumptions  in  order  to  swell  an  equivocal 
•fact,  a  fact  that  is  absolutely  ambiguous  in  its  own 
nature,  into  a  criminal  fact,  is  a  mode  of  proceed- 
ing of  a  very  different  nature  ;  and  would,  I  take 
it,  be  an  entire  misapplication  of  the  doctrine  of 
presumptions.  This  fact,  then,  not  being. a  crimi- 
nal one  upon  the  face  of  it,  and  being  subject  to  ' 
three  or  four  different  interpretations,  all  ot  which 
are  perfectly  innocent,  I  think  myself  by  no  means 
jat  liberty  to  say,  that  I  ought  by  presumption 
merely,  to  make  out  this  fact  to  be  necessarily  an 
act  of  delinquency. 

.  However,  what  weighs  more  with  me  than  all 
this^  again,  is^  what  I  perpetually  resort  to  in  this 
<»se — ^the  evidentia  ret  /the  conduct  of  the  parties : 
that  always  arises  in  my  mind.  Upon  any  other 
supposition  than  ^v.Evan^%  innocence  in  this  casie^ 
,the  conduct  of  every,  penson.  who  appears  in  the 
^usinesfr---the  conduct  of  ,the  party— of  the  wit- 
nesft-Tof  the  agent — ^in  short,  the  conduct  of  every 

body. 
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EiTAws  V.     body,  18  the  most  unnatural  that  can  be  devised ; 
it  is  directly  the  contrary  of  what  every  rational 


«4  July  1790.  person  in  that  sort  of  situation  would  have  por* 
sued.  Whoever  reads  the  description  in  the  libel, 
and  then  recollects  the  extreme  bodUy  weakness  of 
the  person  who  was  racked  and  tormented,  and  in 
this  variety  of  almost  inexplicable  ways,  as  they 
have  been  well  stated  to  be,  must  suppose,  thiU; 
she  must  have  continued,  for  many  days  afterwards, 
ia  a  very  languishing  state,  and  in  a  situation  of 
great  personal  hazard;  that  her  body  must  not 
only  have  been  greatly  bruised,  but  must  wonder 
that  it  did  not  appear  entirely  dislocated  the  next 
^y*  Now,  where  are  the  medical  persons  in  this 
ease  ?  Was  no  assistance  of  that  kind  invoked  ? 
Surely  MT.Et^ans  could  not  have  prevented  the 
interposition  of  aid  of  that  nature^  because  the 
matter  was  immediately  communicated,  and  conse* 
quently  assistance,  if  necessary,  must  have  been 
eaDed  in.  Mr.  Thackeray ^  to  whom  a  letter  had 
been  sent,  [Here  again  I  see  the  finger  of  this  busy 
iioeendiary^  this  Mademoiselle  BobilUer]  Mr. 
Thackeray f  like  an  afl^tionate  brother,  comes  at 
tlie  first  call.— There  is  some  difference  in  the  ae* 
oount  of  the  witnesses  as  to  the  time  when  he 
came.  BobtJUer  says,  it  "was  between  the  hours  qf 
fUne  and  ten.  Mth.  Evans  comes  down  to  Mr.. 
jniorAer^i^-— one  would  suppose  that  she  came  in 
a  situation  of  great  visible  peril— there  is  nothing; 
of  that  tKxrtf  as  far  as  I  see.  He  enquires  wbat 
WW  the  matter— -she  dedines  at  fint  telling  Urn 
— 4Sien  Mf.Esuans  takes  up  liie  matter,  and  begitta 
iO'  tell  it— Hdie  stqMs  him  short,  and  gives  the  Imtory 
of  it  hersdlf ;  md  the  omfy  portictthirs  which  stick 

upoB 
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t^on  the  mind  of  this  gentlemaa — a  man  of  sense,     ^i^*^  »• 
and  of  strong  attentkm  to  the  cause  of  his  sister- 


io4aw — the  only  particulars  which  stick  upon  his  ^Jufy  1790. 
recollection,  and  which  he  states  to  me,  are,  that 
Mr.  Eums  had  hurt  her  witik  hi9  elbows^  and  tM(h 
kiU^  shoved  her  tmtqf  bed.  Now,  I  ask,  is  this 
account  consistent  with  the  variety  of  torturer 
that  were  applied  to  this  poor  lady,  who  was  racked 
in  the  way  that  she  is  stated  to  have  been  in  the 
libel  ?  Is  it  possible  that  these  two  circumstaiioe9» 
and  these  two  circumstances  alone,  shoulc^  in 
such  a  case,  remain  upon  the  mind  of  this  gentle- 
man ? — It  is  most  highly  incredible. 

But  the  matter  does  not  not  rest  there.  The 
consequences,  whatever  they  may  have  been,  were 
not  in  the  slightest  degree  visible.  Witnesses  have 
been  examined  to  them:  there  is  particularly 
Jessopf  who  swears,  that  he  saw  her  at  dhmer  tke 
nsjpt  day^  just  as  usual.  Fraser  saw  her  at  dmntr 
the  nea:t  day^  just  as  usuaL  In  short,  she  appearit 
upon  a  reconciliation  which  then  took  place  with 
her  husband,  to  have  appeared  just  in  her  usual 
guis^  without  any  alteration  of  body  or  mind. 
And  when  I  have  the  total  silence  of  all  the  per* 
sons  who  must  have  been  able  to  speak  to  the 
fact,  if  it  had  existed  as  a  matter  of  any  conaa- 
quence  at  all,  I  cannot  help  giving  the  whoLi 
business  up,  as  a  matter  absolutely  without  weight 
or  any  significance  whatever. 

In  the  conversation  which  then  took  place,  Mr« 
Thackeray  was  convinced  that  a  separation  wm 
necessary ;  and  then,  as  far  as  I  can  conjecture^ 
waa  convinced  of  it  for  the  first  time.  He  accord* 
ingly  proposed  it.    Mr.  Evans  was  urgent  &r  it. 

Mrs. 
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EvANf  V.     Mrs.  Evans  was  violently  averse  to  it. — ^Now  from 
thence  I  collect  three  things. 


sd  JWy  1790.  First  of  all,  that  Mr.  Thackeray  never  could  have 
heard  of  the  previous  brutality  which  had  been 
charged  upon  Mr.  Evans ;  because  if  he  had,  there 
could  have  been  no  question  but  that  he  would 
have  had  that  conviction  in  his  mind  long  before. 

The  second  that  I  collect  is,  that  if  Mrs.  'Evans 
had  sustained  these  horrid  outrages^  it  is  most  ex- 
tremely unnatural,  that  she  should  herself  have 
been  averse  to  a  separation ;  the  mere  love  of  life 
would  have  induced  her  to  desire  it.     The  gentle- 
men say,  and  say  very  truly,  that  it  is  very  hard 
that  this  should  be  pressed  to  the  disadvantage  of 
Mrs.  Evan^s  character,  that  she  was  willing  to 
continue  with*  her  husband ;  and  so  it  would  be  : 
but  it  is  not  pressed  to  the  disadvantage  of  her 
character ;  it  is  pressed  only  to  the  disadvantage 
of  the  truth  of  her  case.    Yes ;  but  it  is  next  said. 
It  was  the  love  qf  her  children.     Clear  it  is  to  me, 
from  a  ^t  which  I  shall  afterwards  mention,  that 
it  was  not  the  desire  of  continuing  with  her  children 
that  operated  in  her  mind,  as  a  motive  to  make 
her  feel  a  repugnance  to  the  separation  proposed. 
Mrs.  Evanses  counsel  have  made  very  strong  ap- 
peals to  the  humanity  of  the  Court,  and  have  said, 
what  a  prodigious  cruelty  I  should  commit^  if  I 
were  to  send  this  lady  back  again  to  this  gentle- 
man^ after  such  cruel  usage.     There  would  be 
some,  colour  for  that,  if  I  did  not  find  that  this 
lady  herself,  after  almost  every  thing  which  they 
have,  stated  to  the  disadvantage  of  this  gentleman^ 
Had  passed^   nevertheless  remained  firm  in  her 
attachment^  and  remained  extremely  desirous  of 
continuing  the  cohabitation. 

In 
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In  the  third  place,  it  seems  to  me  highly  un-     evans  v. 
natural,  that  Mv.Evans^  if  I  am  to  consider  him      ^^^'"'^ 


as  a  person  labouring  under  the  conviction  of  this  -id  Jwh,  1790. 
deep  and  detected  guilt ;  it  appears,  I  say,  ex- 
tremely unnatural  that  he  should  be  the  party  to 
assume  the  tone  of  complaint,  of  disaffection  and 
dissatisfaction ;  and  should  be  the  person  to  cla- 
mour for  a  separation.  As  to  his  declining  to 
state  his  grievances  to  Mr.  Thackeray ^  I  own  I  see 
many  reasons  why  he  might  decline  doing  it,  with- 
out any  impeachment  eitlier  of  his  own  innocence, 
or  of  the  honour  of  the  gentleman  whose  jurisdic- 
tion upon  that  occasion  he  thought  fit  to  decline* 
If  a  man  has  a  dispute  with  his  wife,  which  turns 
upon  facts  that  are  in  controversy  between  the 
two,  I  do  not  think  the  relations  of  the  wife  are 
the  proper  tribunal  before  whom  the  husband  is 
bound  to  answer. 

This  quarrel,  however,  was  made  up,  yet  it  was 
but  *'  gratia  male  sarta  ;^*  for,  after  cohabiting 
together  for  some  time  longer,  their  harmony  is 
again  interrupted  by  an  act,  or  an  accident,  which 
happened  at  the  latter  end  oi November.  It  is  re- 
lated by  Mrs.  Newland  and  by  Mrs.  Webber.  For 
as  to  BobilUer,  I  say  again,  diat  no  credit  is  due 
to  her. 

It  is,  as  is  pleaded  in  the  libel,  to  this  effect  :— 
That  at  the  latter  end  ofNovember,  or  begirming 
qf  December^  Mrs.  Evans  being  in  the  drawings 
room  qf  their  house  in  Condtiit  Street,  in  company 
with  t'^o  ladies  and  her  eldest  daughter ,  Mr.  Evans 
came  into  the  toom  and  seated  himself  on  a  sofa,  and 
ashed  Tier  what  book  she  was  reading :  that  thereupon 
she  immediately  went  to  him  with  great  good  humour, 
and,  by  way  qf  answering  his  question,  continued  to 

read 
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Etami  v« 
Etani. 

9dMy  1790. 


read  aloud  apart  of  the  book  which  she  had  before  been 
reading;  uponwhich  heputtedher  onhisknee,  where 
she  sat  some  short  time^  when  he^  wt&umtany  cause  or 
provocation  whatever,  in  great  passion,  suddenly  and 
violently,  and  with  his  greatestjbrce,  ^ew  herjrom 
him  on  the  hearth-stone,  and  thereby  greatiy  hurt 
and  bruised  her. 

The  account  given  by  the  two  witnesses  whom 
I  particularly  point  out  in  this  case,  Mrs.  Newland, 
a  sister  of  Mr.  Evans,  and  Mrs.  Webber,  who  is  a' 
particular  friend  of  Mrs.  Evans,  is  this  :— 

Mrs*  Newland  does  not  depose  at  all  as  to  the 
fiiet  of  throwing  down,  for  she  did  not  see  it   All 
that  she  saw  was,  that  Mrs.  Evans  came  and  sat 
upon  his  knee ;  that  he  complained  of  the  inter- 
ruption of  something  that  he  was  reading ;   and 
the  next  thing  she  saw  was,  this  lady  rolling  upoh 
the  hearth.    So  that   her  evidence,   taking  the 
whole  of  it,  cannot  a£fect  Mr.  Evans.    Well,  but  it 
is  said,  from  her  account  it  nevertheless  appears 
that,  immediately  upon  the  occasion,  Mrs.  Evans 
brought  home  the  charge  to  Mr.  Evans;  for,*  as 
Mrs.  Newland  deposes,  on  his  ofiering  to  assist  het 
up,  she  said,  **  You  brute,  let  me  alone.**    Mrs. 
Webber  says,  that  Mvs.  Evans  expostulated  with 
him  in  a  mild  manner,  when  he  offered  to  assist 
her ;  but  the  manner  is  this,  ^^  You  brute,  let  me 
aUme.**    And  she  then  roUedfrom  him,  and  got  up 
wi&out  assistance. 

Now,  taking  it  that  Mrs.  J^t^^m^  did  suppose,  at 
this  time,  that  it  was  the  intentional  act  of  Mr. 
Means,  still  her  supposition  is  not  sufficient  for  the 
Court  to  raise  an  evidence  of  actual  intention  upou 
it.  Mrs.  Evans,  prone  to  take  ofience,  might  per- 
haps ignorantly  ascribe  that  to  design  which  was 

10  the 
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the  mere  effect  of  accident.    To  take  that,  then,     ^^;^«  ^ 
for  the  trae  representation  of  the  fact^  upon  the 


*  - 

single  ground  of  her  supposing  it  so^  would,  I  **  ^"^  *'«^- 
think,  be  going  a  veiy  dangerous  and  unreason* 
able  length  of  admission  indeed. 

But  what  is  the  account  Mrs.  Webber  gives  of 
this  business?  She  speaks  very  imperfectly  to  a 
great  deal  of  what  passed.  She  admits  her  hearing 
not  to  be  very  good.  She  says,  however,  she  saw 
Mr.Evans  lift  up  kis  knee,  as  she  could  plainfy  dis* 
centf  and  Mrs.  Evans  then  Jell  down  upon  the  hearth 
be/bre  the  fire^  near  to  which  Mr.  Evans  was  sitting; 
en  which  the  deponent,  who  was  very  much  fright^ 
enedj  screamed  out,  and  said.  Good  God,  Sir,  ham 
could  tfou  do  so  ?  or,  how  could  you  be  so  cruel? 

In  the  first  place,  supposing  the  fact  that  diis 
lady  did  actually  see  what  she  says  she  did  see  ; 
is  it  at  all  a  necessary  conchision,  or  what  have  I 
to  satisfy  me,  that  this  small  motion  on  the  part 
of  Mr.  Evans,  which  possibly  might  have  been 
made  with  an  intention  to  dislodge  his  wife  from 
her  seat,  was  yet  done  with  the  intention  of  pnv 
dncing  the  consequence  which  it  produced,  namefy*, 
that  of  tumbling  her  down  upon  the  hearth  and 
hurting  her  considerably?  She  comes  and  seats 
herself  upon  his  knee.  She  enters  into  a  conver- 
sation with  him.  A  husband  is  not  always  in  a 
disposition  to  converse  with  his  wife.  She  upon 
that  occasion  continues  there.  He  makes  a  mo- 
tion to  dislodge  her  from  her  position,  and  this 
consequence  happens,  that  she  falls  upon  the  hearth. 
He  immediately,  as  it  appears,  attempts  to  give 
asristance,  which  she  repulses  in.  the  way  that 
Mrs*  Newland  says,  ^*  You  brute,  let  me  alone.** 
The  other  witness,  Mrs.  Webber,  says,  that  she 

upon  r 
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etahi  v.      upon  the  occasion  exclaimed,  Good  God^  Sir 9  turn 
amid  you  do  so  ?    to  which  he  answers,  He  did 


ad  Jukf  1790.   not  intend  it;  which  answer  this  lady  chuses  to  call 

an  equivocal  answer,  but  which  appears  to  me  as 
direct  an  answer  as  could  be  given.  Is  there  any 
thing  like  an  equivocation,  or  ambiguity,  in  that 
answer? — Taking  the  utmost  of  the  fact,  then, 
.  upon  the  evidence  of  these  two  witnesses  com- 
pounded together,  for,  as  to  weighing  minute  cir- 
cumstances, there  is  no  end  of  it,  there  might  be 
perhaps  a  little  want  of  caution,  a  want  of"  some 
little  attention  at  the  time,  just  at  the  moment  of 
removing  this  lady  from  his  knee :  but  that  there 
was  an  intention  of  cruelty ;  that  there  was  an  in- 
tention that  this  lady  should  be  affected  by  the 
slight  motion,  to  which  perhaps  he  involuntarily 
had  at  that  time  recourse ;  I  have  nothing  in  the 
world  that  applies  to  my  mind,  with  any  degree  of 
force  whatever,  to  satisfy  me  that  it  was  so. 

But,  what  was  the  effect  of  this  fall  ?  And  here 
again  I  resort,  as  I  must  do  from  beginning  to  end, 
to  the  conduct  of  the  parties — ^That  is  the  key  by 
which,  I  think,  every  thing  here  is  to  be  unlocked. 
Why,  ^x%.E^ans  had  been,  it  seems,  reading  a 
novel  for  the  entertainment  of  the  company — This 
accident,  as  tragical  as  almost  any  that  happens  in 
a  novel,  happens  at  this  time ;  and  what  is  the 
consequence  of  it  ?  What  is  the  impression  it  makes 
4ipon  the  mind  of  Mrs.  Webber  herself  at  the  time  ? 
Why,  having  given  a  detailed  account  of  this 
cruel  transaction,  she  goes  on  to  say,  that  she  re- 
niembers  she  regretted  mucff  the  entertainment  that 
she  had  lost  by  the  discontinuance  of  the  reading  qfthe 
nowL'  That  is  her  impression.  The  lady  see^  ap 
act  of  horrid  barbarity  performed^  and  what  is  up- 
permost 
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permost  in  her  mind  is^  the  loss  of  the  reading  of     ^ansv. 
this  novel,  whidi  had  been  the  entertainment  of  * 


the  evening.  However,  it  did  happen  that  she  2^/11^1790. 
was  not  even  deprived  of  this  entertainment,  be- 
cause she  goes  on  to  say,  that  Mr.  Evans  staid  in 
the  room^  and  he  read  the  mweh  Then  I  have  this 
fact,  that,  after  an  act  so  brutal  as  this  was,  these 
ladies  not  only  continued  in  the  room  with  the 
monster,  who  had  been  guilty  of  it;  but  sub« 
mitted  to  receive  from  him  the  entertainment 
which  they  had  been  prevented,  by  his  behaviour 
U^  Mrs.JSM7i5,  from  receiving  from  her.  I  do 
think,  then,  that  the  coming  afterwards  and  re* 
presenting  such  a  matter  as  this  with  any  degree 
of  gravity,  is  absurd  and  ridiculous  in  the  highest 
d^;ree. 

It  must  also  be  observed,  that  Mrs.  Evans  her** 
self  came  down  that  night  after  supper ;  and  it  has 
been  made  a  proof  of  great  barbarity  on  the  part 
of  Mr.  Evims^  that  he  observed  to  a  gentleman 
who  supped  there  tbat  night,  that  the  poor  thing 
was  not  very  welL  Now,  that  depends  entirely 
upon  the  manner  of  saying  it,  whether  it  is  to  be 
taken  as  an  expression  of  insult  or  of  condolence ; 
of  the  condolence  of  a  very  affectionate  husband, 
flony  perhaps  that  he  had  not  practised  all  the 
care  and  attention,  in  that  matter,  which  an  affec- 
tionate  husband  might  have  wished  to  have  done. 
He  might  then  have  very  well  said,  the  poor  thing 
was  not  very  welL  But  that  it  was  done  with  any 
intention  to  insult  her  feelings — to  be  sure,  the 
manner  in  which  this  Mrs.  Webber  has  deposed  to 
her  own  feelings  on  the  occasion,  abundantly  sa- 
tisfies me  that  it  could  not  be  done  with  any  such 

intention. 

I  Now, 
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EvAHf  V.  Now,   here  condudes  the  history  of  personal 


Etans. 


cruelty,  so  far  as  it  consists  in  personal  and  cor- 
Id  j«/jf  1790.  poral  acts.  An  history  very  heavy  and  formidable 
in  its  commencement,  whilst  it  rests  in  mere  alle- 
gation  y  but  which  grows  weaker  and  more  insignia 
ficant  every  step  as  it  advances  towards  proof. 
Comparing  the  charge  and  the  proof,  I  think  it, 
then,  my  duty  to  discharge  that  debt  which  the 
justice  of  this  Court  owes  to  the  character  of  Mr. 
Evans,  by  declaring,  that,  upon  the  most  careful 
and  the  most  conscientious  investigation  of  it,  this 
prosecution,  so  far  as  it  respects  these  facts,  is  un- 
advisedly and  unwarrantably  brought.  I  therefore 
fully  exculpate  him  from  that  charge  of  unmanly 
cruelty,  which  is  founded  upon  these  facts  j  and  I 
do  very  sincerely  regret,  that,  under  any  advice, 
this  poor  lady  should  have  preferred  so  black  an 
accusation  against  her  husband,  and  one  so  totally 
destitute  of  all  reasonable  colour. 

On  the  23d  of  December,  Mr.  Evans  took  the 
resolution  of  finally  separating  from  his  wife.  It 
is  pleaded  in  the  fourteentii  article  of  the  libel, 
that  he  did  arbitrarily,  and  without  any  cause  or 
provocation  whatever,  deprive  his  wife  of  all  govern^ 
ment  in  his  family,  find  authority  over  his  servants  ; 
and  that  he  did,  on  or  about  the  23d  qf  December 
1788,  fnally  withdraw  Jrom  her,  and  without  cause^ 

From  stating  the  deprivation  of  authority  first, 
and  the  separation  afterwards,  one  woidd  suppose 
that  he  had  deprived  this  lady  of  authority  in  his 
house,  before  he  quitted  it  himself;  and  to  that 
effect,    TomUns  positively  swears ; — tiiat  **  some 

time  about  the  fourth  qf  October,  he  gceve  her 

orders  not  to  obey  Mrs.  Evans,  but  to  obey  other 
**  persons,*'  who  are  there  mentioned.    This,  how- 

I  o  ever. 
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ever,  is  erroneously  and  carelessly  stated ;  because      ^^J^""  •'• 

it  is  most  positively  contradicted  by  all  the  other  L. 

servants  who  are  examined — Odelly  Fraser^  Glover^  ^^  ^^^  ^f99» 
Jessop  ;  all  of  whom  are  examined  upon  the  thir- 
teenth article,  and  who  say,  that  this  deprivation 
of  authority  did  not  take  place  while  Mr.  Evans 
continued  in  a  state  of  cohabitation  with  her. 
However,  there  is  a  fact  which  comes  out  upon 
thQ  evidence  of  Odette  and  it  is  this ;  that  Mr. 
Evans  had  taken  into  his  own  hands  something  of 
the  department  of  the  house  economy :  I  don't 
think  it  very  clearly  appears  what. — It  is  upon  the 
third  interrogatory,  to  which  she  answers,  that 
Mrs.  Evans  declined  giving  orders,  when  the  respond 
dent  applied  to  lier^  soon  after  her  first  going  to  Uve 
in  her  services  which  was,  I  thinks  upon  the  first  dojf 
qfNwember,  and  told  her  to  go  to  her  master  ;  that 
she  would  not  take  the  management  of  the  house ; 
that,  as  Mr.  Evans  did  part  he  might  do  the  whole  : 
and  she  could  not  then  settle  her  biUs ;  in  conse* 
quence  of  which  he  took  the  management  of  aU  Ids 
household  concerns  ;  and  on  a  new  servant  comings 
the  respondent  told  Mrs.  Evans  of  the  servant*  s  com'^ 
ing  to  be  hired ;  but  she  would  have  nothing  to  do 
with  it,  on  which  Mr.  Evans  hired  her  ;  and  he  did 
not,  to  her  knowledge,  refuse  to  permit  her  to  hire 
a  maidservant,  or  to  do  any  other  domestic  qffice  qf 
that  or  the  like  nature. 

The  counsel  have  taken  up  this  quarrel  pretty 
strongly  in  behalf  of  Mrs.  Evans,  and  have  in- 
veighed very  loudly  against  the  barbarity  of  a 
husband,  for  taking  into  his  own  hands  any  part  of 
the  &mily  economy;  but,  in  my  apprehension,  a 
good  deal  without  reason.  I  cannot  call  it  cruelty, 
if  a  gentleman  chuses  to  settle,  his  weekly  biUs 

1 2  himself; 
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tTAJisv.     himself;  because,  I  take  it,  that  a  wife  acts  in  thi» 

^ respect  not  by  any  original  right,  but  as  the  steward 

«d  July  1790.   and  as  the  representative  of  her  husband.    And  if 

a  man  has  but  a  moderate  opinion  of  his  wife's 

management,  and  is  vain  enough  to  have  a  better 

of  his  own,  if  he  does  chuse  to  take  into  his  own 

I  hands  the  pa3rment  of  the  weekly  bills,  I  protest 

it  does  appear  to  me  to  be  that  kind  of  conduct 
>fnih  which  no  magistrate,  ecclesiastical  or  civil, 
has  any  right  to  interfere.  I  say,  I  see  nothing  in 
that ;  but  I  do  see,  here  again,  on  the  other  side, 
a  proneness  to  take  offence ;  a  disposition  to  revolt ; 
a  disposition  to  return  a  supposed  insult  by  some- 
lliing  very  like  disobedience. 

On  the  SSd  of  December^  Mr.  Evans  took  the 
Ifedolution  of  finally  separating  from  his  wife. 
There  had  been  for  a  time  growing  dissensions, 
which  had  frequently  ripened  into  proposals  for 
a  separation;  and  these  proposals,  which  had 
always  come  from  Mr.  Evans^  had  been  withdrawn 
upon  the  interference  of  friends,  and  the  parties 
had  become  half  reconciled. 

In  September  1788,  he  had  very  abruptly  quitted 
Mr.  Thackercn/^s,  where  he  had  been  upon  a  visit 
with  his  wife ;  and  he  proposed  a  separation  in  a 
letter,  the  contents  of  which  are  stated  in  a  great 
measure,  by  Mr.  Thackeray.  Now,  there  could 
have  been  no  fact  of  cruelty  at  that  particular  time, 
which  gave  occasion  to  the  desire  of  a  separation ; 
'  because  Mr.  Thacheray  swears  that  he  does  not 
know  the  occasion  of  this  qtcarrek  though  it  clearly 
happened  at  his  own  houde.  It  could  then,  have 
been  no  more  than  mere  private  disagreement.  Ih 
the  s^aration  proposed  was  this  circumstance, 
that  h0  had  acceded  to  her  haxmg  the  charge  qf 

the 
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ike  duldren.    After  this,  I  can  never  surely  admit      ^vans  v. 
it  to  be  said,  that  the  reason  why  this  lady  chose 


to  remain  with  her  husband  was^  an  apprehension  a<>  ^^  1790. 
^t  she  might  be  debarred  qf  the  comfort  of  her  ehiU 
drem  ;  because,  the  terms  of  the  separation  then 
proposed  were,  that  she  should  have  the  charge 
qf  the  ddldren.  Mr.  Thackeray^  very  prudently 
anxious  for  a  reconciliation,  as  I  think  he  wasb 
supposing  him  ignorant  of  all  these  atrocious  facta 
of  cruelty,  he^  after  all  this,  wrote  a  letter  to 
Mr.  Efluans — stating  what  ?  —  *^  Mrs^  Evanses  un- 
"  easiness^  and  her  anxiety  jbr  a  reconciliation  /*' 
though  she  was  then  either  in  possession  of  the 
children,  or  at  least  had  the  possession  of  them 
absolutely  secured  to  her.  It  is  impossible,  then, 
far  me  to  ^suppose  one  moment,  after  this,  that  her 
aaziety  for  a  reconciliation  proceeded  from  any 
thing  else  than  an  attachment  to  her  husband. 

Mr.  Thackeray  says,  he  requested  a  meeting ; 
Mtm  Evans  declined  it,  but  desired  the  means  c^ 
meeting  a  third  person,  afler  Mrs.  Evans  had 
agreed  upon  a  separation.  I  see  nothing  that  is 
at  all  particular  in  that  It  seems  to  me  a  proper 
caution  on  his  part,  that  he  should  have  desired  to 
have  his  family  controversy  submitted  rather  to 
thd  judgment  of  a  third  person,  than  to  the  judg- 
ment of  a  person,  who^  though  a  very  honorable  ^ 
flian,  was  yet,  it  is  to  be  remembered,  the  brother- 
in-law  of  Mrs.  Evans.  However,  a  reconciliation 
was  effected  at  this  tune,  and  the  parties  lived 
together  again  until  October  the  4th,  when  the 
accident  happened  which  I  have  before  described. 

Then  again  Mr.  Evans  insists,  as  he  always  does^ 
upon  a  separation*  He  is  the  party  always  in- 
sisting upon  that*    Mr.  Thackeray,  for  the  first 

iS  timet 
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ETAII0  9.     time,  then  yields  to  the  necessity  of  the  case; 
though  he  clearly  yields  with  a  good  deal  of  re- 


^jMfyi79o.  luctance.  However,  by  the  good  offices  of  Mr* 
HennikeTy  they  are  again  half  reconciled. 

On  the  23d  of  December y  Mr.  Evans  withdraws 
himself  totally,  taking  with  him  the  person  of  his 
eldest  daughter;  and  offers  to  MT%.EvanSy  in  a 
letter,  which  has  my  notice,  because  it  has  been 
noticed  by  the  counsel  on  both  sides,  a  settlement 
of  £500  a  year.  The  letter,  though  written  in 
the  height  of  irritation,  does  not  insinuate  that 
species  of  misconduct  with  which  she  has  been 
improperly  charged .  in  his  allegation ;  it  only 
charges  her  with  intolerable  manners. 

Here,  I  think,  that  an  imprc^riety,  for  the  first 
time,  attaches  (m  the  conduct  of  Mr.  Evans ;  for 
Mr.  Evans  must  be  informed,  that  the  law  of  this 
country,  and  of  every  Christian  country,  does  not 
allow  a  man  to  use  the  language,  '</  mil  be 
separated  Jrom  my  mfe.**  —  If  Mrs.  Evans  had 
been  guilty  of  any  misconduct  for  which  the  law 
would  decree  a  separation,  he  would  be  perfectly 
right  in  withdrawing  himself;  but,  in  all  cases 
where  the  law  does  not  pretty  positively  allow,  it 
pretty  positively,  I  believe,  condemns. 

Marriage  is  the  most  solemn  engagement  which 
one  human  being  can  contract  with  another.  It  is 
a  contract  formed  with  a  view,  not  only  to  the 
benefit  of  the  parties  themselves,  but  to  the  benefit 
of  third  parties ;  to  the  benefit  of  their  common 
ofispring,  and  to  the  moral  order  of  civil  society. 
To  this  contract  is  superadded  the  sanctity  of  a 
religious  vow.  Mr.  Evans  must  be  told,  that  the 
obligations  of  this  contract  are  not  to  be  relaxed 
at  the  pleasure  of  one  party.    I  may  go  farther  ; 

•they 
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they  are  not  to  be  lightly  relaxed  even  at  the     i^AMfv. 
pleasure  of  both.  For,  if  two  persons  have  pledged 


themselves,  at  the  altar  of  God,  to  spend  their  ^^J^!t^79Q* 
lives  together,  for  purposes  that  reach  much  beyond 
themselves ;  it  is  a  doctrine  to  which  the  morality 
of  the  law  gives  no  countenance,  that  they  may, 
by  private  contract,  dissolve  the  bands  of  this 
solemn  tie,  and  throw  themselves  upon  society,  in 
the  undefined  and  dangerous  characters  of  a 
wife  without  a  husband,  and  a  husband  without 
a  wife. 

There  are,    undoubtedly,    cases   for  which  a 
separation  is  provided ;  but  it  must  be  lawfully    . 
decreed  by  public  authority,  and  for  reasons  which 
the  public  wisdom  approves.     Mere  turbulence 
of  temper ;  petulance  of  manners ;    infiijnity  of 
body  or  mind,  are  not  numbered  amongst  those 
causes.     When  they  occur,  their  effects  are  to 
be  subdued  by  management,  if  possible,  or  sub- 
mitted to  with  patience  ;  for  the  engagement  wat 
to  take  for  better^  for  worse :  and,  painful  as  the 
perfcmnance  of  this  duty  may  be ;  painful  as  it 
certainly  is  in  many  instances,  which  exhibit  a 
great  deal  of  the  misery  that  clouds  human  life,  it 
must  be  attempted  to  be  sweetened  by  the  con- 
sciousness  of  its  being  a  duty,  and  a  duty  of  the 
very  first  class  and  importance. 

Mr.  EvanSf  in  determining  to  quit  his  wife,  does 
that  which  the  law  does  not  approve,  and  for 
which  it  provides  a  remedy.  But  the  remedy  is 
certainly  not  that  which  is  sought  for  in  the  pre- 
sent suit }  the  remedy  is  the  remedy  of  restitution. 
It  would  be  absurd  to  suppose  that  the  law  which 
furnishes  that  remedy,  furnished  at  the  same  time 
another  remedy  which  is  totally  the  reverse  of  it, 

I  4  and 
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and  totally  inconsistent  with  iU  To  s^y  thai 
Court  is  to  grant  a  separation,  because  the  husband 
^juisf  i790r  has  thought  fit  to  separate  himself,  would  be  ta 
confirm  the  desertion,  and  to  gratify  the  deserter  f 
and  the  Court  would  then  become  the  perpetual 
instrument  of  these  voluntary  and  illegal  sepam-^ 
tions. 

I  can  never,  therefore,  make  desertion  a  ground 
of  sepcu'ation,  though,  in  conjunction  with  acts  of 
cruelty,  it  frequently  is }  and,  though  it  may  be 
thought  hard  to  send  a  wife  back  to  a  husband 
who  has  given  her  such  a  proof  of  alienated  affec- 
tions, yet  the  Court  does  not  send  her  back  with- 
out due  care  for  her  reception }  for  the  monitioii 
is,  not  only  that  he  shall  take  her  back,  but  that  he 
shall  treat  her  with  coryugal  kindness  ;  and  though 
the  Court  cannot  interfere  in  the  minute  detail  ot 
family  life,  for  much  must  ever  be  left  to  the 
consciences  of  individuals,  yet  the  Court  will  ^see 
its  monitions  so  far  obeyed,  that  the  great  oblige* 
tions  of  conjugal  duty  shall  be  complied  with. 

What  I  have  to  say  upon  the  remaining  part  oi 
this  case  will  be  comparatively  short,  because  every 
thing  that  follows  in  this  history  arises  out  of  this 
act  of  separation ;  and  1  have  ahready  said,  that 
this  suit  is  not  the  proper  remedy  for  a  complaint 
for  separation.  The  true  remedy  cannot  be  ob- 
tained by  this  suit ;  for,  it  is  a  mistake  to  say,  as 
it  has  been  said  on  this  occasion,  that,  in  the  pre- 
sent suit,  I  can  issue  a  monition  to  either  party  to 
return.  This  suit  can  lead  to  no  such  sentence. 
.  Mr.  Evans  quits  his  wife,  and,  in  that  respect^ 
does  an  improper  thing;  that  improper  step  is 
followed  by  others  of  the  same  nature ;  for  there 
is  no  such  thing,  and  one  has  often  occasion  to 

observe 
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eb«erve  it.  as  doing  an  improper  thing  with  strict     ^- •• 
propriety*    He  is  charged  with  having  denied  to 


his  wife  access  to  her  child.     If  tlie  fact  were  true,    ^dJufy  1790. 
though  he  certainly  might  do  it,  yet  I  should  deem 
it  a  most  improper  exercise  of  the  marital  power, 
very  disgraceful  to  the  person  who  practised  it, 
and  a  most  wanton  and  unnecessary  outrage  upon 
the  feelings  of  a  mother.    But  the  evidence,  as 
fiu:  as  it  goes,  does  not,  in  my  apprehension,  sup- 
port the  imputation.    In  his  letter  he  expressly 
engages  that  access  shall  not  be  denied.    Mr.  Hen^ 
mker^  who  carried  that  letter,  knowing  its  con- 
tents, is  to  be  considered  as  guarantee  of  that  en- 
gi^ment.   As  to  the  letter  mentioned  by  BoUlBerf 
of  a  contrary  effect,  I  take  that  to  be  one  of  the 
maoy  fictions  with  which  that  lady  has  thought  fit 
to  adorn  her  evidence.    And  as  to  the  taking  her 
away  to  a  boarding-school,  though  I  do  wish  it 
had  been  done  with  less  privacy,  and  less  precipi- 
tation, as  that  would  certainly  have  been  more 
prudent ;  yet  the  placing  of  the  child  in  a  place  of 
education,  does  by  no  means  prove  that  he  meant 
to  debar  her  the  sight  smd  access  of  her  mother ; 
and  therefore  I  do  not  hold  that  hct  to  be  proved 
in  this  case. 

When  Mr.  Evans  quits  his  wife,  he  withdraws 
not,  as  is  insinuated  in  the  libelt  a  proper  contri- 
bution to  the  support  of  his  wife ;  but  he  does 
withdraw,  I  think,  a  proper  mode  of  making  that 
Contribution.  He  commissions  his  agent,  Mr. 
jMckson,  in  conjunction  with  Mt.  Evans  senior, 
to  fiimish  all  necessaries  for  Mrs.  Evans  and  the 
fiunily;  he  offers  <^500  a  year  separate  mainte- 
nance }  and  this  furnishing  of  necessaries  was,  as 
I  ttnderstand  Mr.  JacksoUf  merely  provisional  tiU 

some 
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ZTAVi*.     some  settlement  was  actually  made.     He  leaves 
directions  with  the  servants,  of  which  a  copy  is 


9d/«iri79o.   exhibited,   certainly  drawn  in  terms  sufficiently 
peremptory,   in  which  he  refers  those  servants, 
for  all  orders  to  Miss  J&oans.    Now  this  is,  cer<* 
tainly,  a  situation  of  dependence  and  indignity  in 
which  Mx%.  Evans  is  placed.    It  is  putting  her, 
for  the  supply  of  her  necessities,  into  the  hands  of 
his  sister  and  his  solicitor.    But  then,  I  must  re- 
member the  £u:t,  that  OdeU  says,  that  at  this  time 
Mrs.  Eoans  had  abdicated  the  government  of  the 
family,  in  consequence  of  the  oflfence  which  idie 
had  taken  at  some  conduct  of  Mr.  Evans.    She  had 
refused  to  carry  on  the  family  business.    Some- 
body must  take  care  of  the  house.    If  Mrs.  Boons 
would  not  undertake  it,  perhaps  Miss  Evans  was 
as  proper  as  any  body  else.     To  be  sure,  if  Mrs. 
Evans  had  at  this  time  signified  her  desire  to  act 
as  mistress  of  the  house ;  if  she  had  remonstrated 
at  this  moment  against  this  entire  transfer  of  do- 
mestic authority,  there  would  have  been  ground 
of  complaint ;  but  I  think  Mr.  Evans,  under  the 
circumstances,  had  no  reason  to  presume,  that  she 
would  have  done  that  under  a  state  of  separation, 
which  she  had  refused  to  do,  living  in  conjunction 
with  him.    Though  I  think  it  is  a  degradation 
under  which  she  ought  not  to  remain ;  yet  I  can- 
not help  thinking  that  she  has  herself  very  largely 
contributed  to  place  herself  upon  that  footing. 

It  is  charged,  in  the  next  place,  that  he  deprived 
her  of  all  pecuniary  credit.  I  should  be  unwilling 
to  remark,  that,  if  proper  supplies  were  furnished 
by  the  attention  of  Mr.  Evans  senior,  and  Mr.  Jack-* 
son,  credit  was  not  absolutely  necessary.  However, 
the  proof  of  the  fiu^t  is  this ;  that  Sir  Herbert 

Mack' 
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Mackworth,  his  banker,  and  Mr.  Boehm^  were  forbid     HvANt ». 
to  furnish  her  with  money,  as  proved  by  Mr.  Moore^  '' 


without  his  written  order.  Now,  I  protest  that  ad/n/y  1790. 
I  have  never  understood  it  to  be  a  part  of  the  pre- 
rogative of  a  wife,  that  she  shall  have  a  right  to 
draw  for  what  she  likes  upon  the  banker  of  her 
husband.  The  purse  is  her  husband'^;  and  it 
seems  to  me  a  matter  of  indifference,  in  its  own 
nature,  whether  the  supplies  pass  through  the 
hands  of  Sir  Herbert  Mackworth^  or  Mr.  Jackson 
and  Mr.  Evans.  It  is  necessary,  undoubtedly,  to 
supply  her  with  money ;  but  the  mode  of  doing  it 
by  a  banker,  I  suppose,  is  not  absolutely  necessary :  * 
I  do  not  take  it  to  be  perfectly  usual.  He  had 
indulged  her  before  with  an  unlimited  liberty  of  this 
kind,  which,  upon  the  separation,  it  is  proved  he 
withdrew.  That  under  the  present  circumstances 
he  should  not  leave  her  an  unlimited  power  of 
drawing  upon  his  banker,  nobody  could  wonder. 
And  as  far  as  .^500  a  year  went,  he  professed,  and 
gave  every  evidence  of  sincerity  in  those  profes- 
sions, that  he  was  ready  to  leave  her  that  power. 
No  proof,  here  again,  is  offered  that  Mrs.  Evans  ever 
requested  any  money  of  him.  If  a  husband,  upon 
request,  refuses  to  furnish  necessaries,  either  by 
himself  or  his  agent,  undoubtedly  he  is  culpable  j 
but  if  a  wife  does  not  think  fit  to  make  any  request 
or  demand,  it  is  going  too  far  to  fix  upon  a  hus- 
band cruelty,  merely  because  he  refuses  one  par- 
ticular mode  of  supplying  her  with  money,  and 
which  mode  he  was  never  bound  under  any  circum- 
stances to  practise  ;  but  which  in  the  present  case, 
as  far  as  it  appears,  he  has  never  even  been 
requested  to  conform  to.  The  fact  is,  that  finding 
her  credit  stopped  at  the  banker's  she  trusted,  as 

well 


13i  CASES  DETERBONED  Hf  THE 

^T^M?     ^'^  ^^  might,  to  the  kindness  and  liberality  of 
her  relations ;  and,  without  making  any  appUca* 


Id  Jufy  1790.  ^QQ  f^Q  }|^].  husband,  as  I  see,  avails  hersdf,  not 
very  advisedly,  of  this  as  a  circumstance  on  which 
to  found  a  charge  of  cruelty. 

He  is  chai^d,  in  the  next  place,  with  refusing 
her  the  aid  of  medicine,  and  that,  with  that  view^ 
he  sent  Mr.  Jacksofif  his  attorney,  to  Mr.  Paumkrf 
to  forbid  him  supplying  her  with  medicines. 
They  have  both  been  examined,  and  they  difier  in 
their  evidence.  Mr.  Paumier  says,  he  received 
orders  Jrom  Mr.  Jackson.  Mr.  Jackson  swears,  he 
accidentia  met  Mr.  Paunder^  who  asked  if  he  was  to 
attendher  on  Mr.  Evanses  account;  that  he  declined 
giving  arof  directions^  as  she  had  l^  the  house ;  tiiat 
he  never  jbrbid  amf  person  from  giving  her  credit^ 
nor  waslsver  sent  for  that  purpose  by  Mr.  Evans  ; 
nor.  did  he,  nor  did  Mr.Evans  eoer^  to  his  knaw^ 
kdgCf  forbid  any  person  from  giving  her  crediL 
Then,  I  am  either  to  suppose  that  Mi.Paumier 
misunderstood  Mr.  Jackson^  which  might  easily  b^ 
or  that  Mr.  Jackson  delivered  those  orders  of  his 
own  head ;  for  he  does  positively  swear  that  he 
was  never  sent  with  any  such  orders  from  Mr. 
Evans  ;  and  in  order  to  aflfect  Mr.  Evans  with  this 
fact,  he  must  be  the  orderer.  Supposing  it  to  be 
fixed  upon  Mx.Evans^  it  might  still  remain, 
I  think  for  consideration,  how  far  the  discharging 
of  Mr.  Pawmer^  who,  for  any  thing  that  appears^ 
was  not  particularly  desired  by  this  lady  to  attend 
her ;  how  far  the  dischaiging  of  him  merely  from 
the  oU%ation  of  attending  on  Mr.  Evatt^s  account, 
is  to  be  deemed  an  act  of  cruelty ;  more  partico- 
larly  where  the  husband  knew;  as  he  could  not  but 
know,  that  she  was  under  drcumstancesf,  where 

she 
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the  was  sure  to  receive  every  assistance  of  that     ^g^",'/' 
kind  firom  her  relalioiis.    I  do  thinks  to  call  this  . 


a  refusal  of  all  necessary  medical  aid  to  a  person  ^*^»^i79o. 
who  was  ill,  does  seem  to  me  to  be  putting  upon 
such  a  busmess  no  very  fair  odour. 

That  a  woman,  under  such  circumstances  as  she 
now  was  placed,  should  not  chuse  to  continue  any 
longer  in  the  house;  is  not  to  be  wondered  at.  It 
was  certainly  a  state  of  indignity.  But,  Mr. 
Jackson  positively  swears,  that  he  offered  no 
Violence  ;  that  he  threatened  none  ;  that  he  was  not 
ouAoriMcd  to  do  either  Ae  one  or  the  other ;  and 
that  it  was  a  matter  qf  consideraUe  surprise  to  him 
token  she  quitted  the  house.  To  me,  however,  I 
own,  it  would  have  been  a  matter  of  surpnse,  if 
she  had  continued  there,  considering  the  footing 
upon  which  she  then  was.  Mrs.  Thackeray  swearsp 
that  she  scew  two  or  three  letters  from  Mr.Jackson^ 
intimating  ihat  MrSoEvans  must  quit  the  housCf  or 
he  would  take  steps  that  would  be  disagreeable. 
Now,  taking  it  that  Mr.  Evans  meant  to  have  two 
houses,  two  separate  establishments, — to  have  an 
ertablishment  necessary  for  the  wife,  —  to  be  sure 
m:  iess  house  would  be  sufficient  for  her  in  con^ 
sequence  of  this  separation,  and  no  just  cause  of 
complaint  could  arise,  unless  the  house  to  whidi 
the  was  desired  to  withdraw  was  such  an  one  as  it 
was  improper  for  the  wife  of  Mr.  Eva$ts  to  inhabit; 
£ar,  I  cannot  but  say,  that  a  husband  has  a  right  to 
direct  the  removal  of  his  own  &mily. 

There  is  another  matter,  which  has  been  made 
a  pretty  long  subject  of  discussion  in  this  case ;  a 
matter  of  trunks  and  boxes,  which  has  been  intro. 
dnced  into  the  allegation,  but  not  into  the  libeL 
Qae  representation  is  givqn  of  it  by  Mr.  Jackson  / 

another 
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^EvKvs'      mother  by  Mademoiselle  BobiUier :  and  I  think  I 
do  not  pay  any  one  individual  any  sort  of  compli- 


«d  July  1790.  ment^  when  I  say,  that  I  shall  take  his  deposition 
in  preference  to  her's. 

After  all,  there  are,  certainly,  circumstances 
sufficiently  hostile  attending  this  separation*  I 
¥dsh  it  had  been  conducted  with  more  care ;  — • 
with  more  caution ;-— with  more  tenderness,  on 
the  part  of  Mr.  Evans ;  for  care,  caution,  and  ten- 
derness, would  have  been  prudence.  I  must  how* 
ever  remember,  that  there  were  at  this  time 
declared  hostilities  subsisting; — great  mutual  ex* 
asperation.  It  was  now  become  a  contest  of 
etiquette,  of  honour  and  spirit,  on  both  sides. 
Nothing  can  be  more  clear  to  me,  than  that  the 
husband  meant  to  support  his  wife  with  sufficient 
liberality ;  —  he  had  always  done  it ;  —  for  want 
of  liberality  is  no  where  in  the  cause  to  be  found 
imputable  to  him.  However,  the  parties  agreeii^ 
in  substance^  they  disagree  in  terms ;  they  disagree 
only  in  the  nature  of  the  security  that  was  to  be 
given  for  the  allowance  proposed.  It  is  not  my 
business  to  drop  an  opinion  upon  that  subject ;  im, 
after  what  I  have  said,  it  will  be  sufficiently  clear 
that  it  is  not  the  business  of  this  Court  to  approve 
at  all  of  such  separations.  But,  if  I  could  with 
propriety  for  one  moment  abstract  myself  from  the 
public  situation  which  I  am  now  in^  and  could 
stand  in  the  situation  of  a  private  individual,  and 
as  the  adviser  of  Mr.  Evans,  I  should  say,  that  the 
generous  part  would  be  the  prudent  part  in  such  a 
business  \  and  that  a  conduct  of  that  nature  would 
be  that  conduct,  under  all  the  circumstances, 
which  it  was  most  adviseable  to  adopt : — however, 
with  that  I  have  nothing  to  do.    The  spirits  of  the 

partieig 
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parties  are  mutually  irritated  ag^st  each  other;      evmi>v. 
the  treaty  goes  off  upon  that  ground }  and  the  re- 


fiualtoadopta  particular  mode  of  securing  the  ^iJnignw- 
allowance  is  to  be  construed  a  denial  of  all  neces- 
nry  support,  and  to  be  made  the  foundation  of  an 
accusatioa  of  cruelty. 

The  truth  of  the  case,  according  to  the  impres- 
non  which  the  whole  of  it  makes  upon  my  mind,  is 
this : — ^Two  persons  marry  together ;  both  of  good 
moral  characters,  but  with  something  of  warmth,  and 
lensibility,  in  each  of  their  tempers  ^  the  husband 
it  occasionally  inattentive ;  the  wife  has  a  vivacity 
that  sometimes  offends  and  sometimes  is  offended  •, 
■omething  like  unkindness  is  produced,  and  is  then 
auUy  inflamed  j  the  lady  broods  over  petty  resent- 
Aents,  which  are  anxiously  fed  by  the  busy  whispers 
of  humble  confidantes;  her  complaints,  aggravated 
t^  their  reports,  are  carried  to  her  relations,  and 
meet  perhaps  with  a  ikcility  of  reception,  Irom 
tlieir  Iwnest,  but  well-intentioned,  minds.  A  state 
(tf  mutual  irritation  increases ;  something  like  in- 
civility is  continually  practising ;  and,  where  it  is 
not  practised,  it  is  continually  suspected  ;  every 
word,  every  act,  every  look,  has  a  meaning  attached 
to  it;  it  becomes  a  contest  of  spirit,  in  form,  be- 
tween two  persons  eager  to  take,  and  not  absolutely 
backward  to  give,  mutual  offence ;  at  last  the  hus- 
band breaks  up  the  family  connection,  and  breaks 
it-  up  with  circumstances  sufficiently  expressive  of 
disgust :  treaties  are  attempted,  and  they  miscarry, 
tts  they  might  be  expected  to  do,  ill  the  hands  of 
persons  strongly  disaffected  towards  each  other; 
and  then, for  the  very  first  time,  as'Dr.Amoldh.aBob- 
•ervediA  suit  (^cruelty  is  thought  of;  a  libel  is  given 
in,  black  with  criminating  matter ;  recrimination 

comes 
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£vANs^9.      comes  from  the  other  side ;  accusations  rain  heavy 
*       and  thick  on  all  8ides»  till  all  is  involyed  in  gjoom. 


3d  July  1790.  and  the  parties  lose  total  sight  of  each  other's  real 
character,  and  of  the  truth  of  every  one  fact  ndiidi 
is  involved  in  the  cause. 

Out  of  this  state  of  darkness  and  error  it  will 
not  be  easy  for  them  to  find  their  way.  It  were 
much  to  be  wished  that  they  could  fi^d  it  back 
again  to  domestic  peace  and  happiness.  Mr. 
Evam  has  received  a  complete  vindication  of  his 
character.  Standing  upon  that  ground,  I  trust  he 
will  act  prudently  and  generously ;  for  generosity 
is  prudence  in  such  circumstances.  He  ¥dll  do 
well  to  remember,  that  the  person  he  contends  with 
is  one  over  whom  victory  is  painful  \  that  she  is 
one  to  whom  he  is  bound  by  every  tie  that  can 
&sten  the  heart  of  one  human  being  to  another ; 
idle  is  the  partner  of  his  bed  !-«-»the  mother  of  Ym 
offipring !  And,  if  mistakes  have  been  committed, 
and  grievous  mistakes  have  been  committed,  most 
certainly,  in  this  suit,  ^e  is  still  that  person  whose 
mistakes  he  is  bound  to  cover,  not  only  from  his 
own  notice,  but,  as  far  as  he  can,  from  that  of  every 
<rfher  person  in  the  world. 

Mx%. Evans  has  likewise  something  to  forget; 
mistakes  have  been  made  to  her  disadvantage  too 
in  this  business :  she^  I  say,  has  something  to  forget. 
And  I  hope  she  has  not  to  learn,  that  the  dignity 
of  a  wife  cannot  be  violated  by  submission  to  a 
husband. 

It  would  be  happy  indeed,  if,  by  a  mutual  sacri- 
fice  of  resentments,  peace  could  possibly  be  re* 
established.  It  requires,  indeed,  great  efibrts  of 
generosity,  great  exertions  of  prud^ice,  cm  their 
own  part,  and  on  the  part  of  those  who  are  con* 

nected 
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hected  with  them.    If  this  cannot  be  done ;  if  tlie      ^^^^^^  *'• 

Evans. 

breach  is  too  far  widened  ever  to  be  closed,  Mrs.  , 
JEvans  must  find  her  way  to  relief;  for,  she  must  ^^^'^"^  ^^90. 
not  comtinue  upon  her  present  footing,  no,  *not  for 
a  moment :  she  must  call  in  the  intervention  of 
prudent  and  respectable  friends ;  and,  if  that  is 
ineffectual,  she  must  apply  to  the  Court,  under  the 
guidance  of  her  counsel,  or  other  persons  by  whom 
the  matrimonial  law  of  this  kingdom  is  under- 
stood. 

But,  in  taking  this  review,  I  rather  digress  from 
my  province  in  giving  advice:  my  province  is 
merely  to  give  judgment ;  to  pronounce  upon  what 
I  take  to  be  the  result  of  the  facts  laid  before  me. 
Considering,  then,  all  those  facts,  with  the  most 
conscientious  care,  and  with  the  most  conscientious 
application  of  my  understanding  to  their  result,*  I 
am  of  opinion,  thait  Mr.  Evans  is  exculpated  from 
the  charge  of  unmanly  and  unlawful  cruelty.  I 
therefore  pronounce,  that  Mrs.  Evans  lias  failed  iri 
ihe  proof  of  her  libel j  and  dismiss  Mr.  Evans  from 
all  further  observance  of  justice  in  tins  behalf. 
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LADY  FERRERS  a.  LORD  FERRERS. 

iithivbw.1788.  TpHIS  was  a  question  on*  the   admssibiUtu  of  a 

libel  in  a  cause  of  divorce,  instituted  by  the 

Divorce^-— by  ,  '  <r 

reason  of  aduU  wifc  agalnst  the  husband,  by  reason  of  adultery, 
^e^ife-lh^  on  objections  which  are  stated  in  the  observations 
5'tt^iS  of  tl^e  Court. 

proceedings-— by 

allied  oondcMi^  JUDGBfENT. 

'^tiiy^I^'       Sir  William  ScoU. — The  question  before  the 

Court  arises  on  the  admissibility  of  a  libd,  given 
in  on  the  part  of  Lady  Ferrers  against  her  hus- 
band the  Earl  of  Ferrers^  in  a  suit  of  separation, 
by  reason  of  adultery.  The  adverse  Counsel  have 
taken  particular  objections  to  separate  articles,  aad 
also  a  general  objection  applicable  to  the  whole. 
The  Counsel,  in  support  of  the  allegation,  have 
given  up  the  latter  part  of  the  fourth  article,  pleadt 
ing  a  letter  from  Lord  Ferrers^  and  the  sufostsr 
quent  article  exhibiting  the  letter,-*the  exhibit  ilb 
self  being  in  so  mutilated  and  imperfect  a  states 
as  not  to  correspond  with  the  recitement  of  it. 

In  objection  to  the  sixth  and  ninth  articles, 
which  plead  specific  acts  of  adultery,  prior  to  a 
connection  which  took  place  between  them  in  1784, 
it  is  said,  that  adultery  should,  at  the  utmost,  in 
such  a  case,  be  pleaded  generally ;  for  the  efiect 
of  condonation  extinguishes  the  right  of  com- 
plaint, except  for  subsequent  acts. — But  Dr.  Bever 
has  very  fully  explained  the  efiect  of  condonation 
by  matrimonial  intercourse*. — It  is  a  conditional 

*  On  the  same  principle^  reconciUation  was  pleadable,  to  a 
charge  of  elopement  and  adultery  in  bar  of  dower.  Lady  Ann 
Pawes  V.  HerberL    Dyers  Rep.  foL  106. 

6  for- 
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for^veness,  which  does  not  take  away  the  right    FER»Emt». 
of  complaint,  in  case  of  a  continuation  of  adultery,       "'*"'* 
which  operates  as  a  reviver  of  former  acts.    The  nth  ivbo.  lysi. 
objection  appears  to  be  founded  on  a  supposition,  *^^^^^^7^^' 
that  the  facts  of  adultery,  pleaded  subsequent  to  the 
condonation,  would  not  be  proved ;  in  which  case 
the  proof  of  those  facts,  previous  to  the  forgive- 
ness, could  not  weigh.«— But  in  debating  an  alle- 
gation, the  facts  laid  are  always  supposed  to  be 
true.     It  was  said,  by  Dr.  NichoU,  that  it  resem- 
bled the  case  of  Bowes  and  Strathmore^^  where  facts 
of  adultery,   previous  to  cohabitation,   were  not 
permitted  to  be  pleaded.     But  there  is  an  obvious 
distinction  between  the  two  cases,  and  in  this  re- 
spect,— that  the  husband  there  was  not  aggrieved, 
and  the  fact  alleged  against  Lady  Straihmore^  if 
true,  could  be  no  injury  to  him.    But  is  that  the 
case  here  ?    In  respect  to  any  expence,  which  may 
be  occasioned  by  it,  in  taking  out  a  commission 
for  the  examination  of  witnesses  in  France^  the 
Court  must  undoubtedly  guard  against  unneces-  ' 

sary  charges,  but  all  circumstances  must  be  fully 
stated,  and  the  Court  is  bound  to  admit  them  to 
proof.  To  say  there  is  sufficient  evidence  without 
it,  is  saying  nothing, — for  you  cannot  narrow  the 
adverse  case  in  that  way. 

The  seventh  and  eighth  articles  plead  and  ex^ 
hibit  a  letter  from  Mrs.  Nicholas^  sister  to  Miss 
Munday^  which  is  said  to  be  a  clear  admission  of 
her  guilt  by  her  nearest  relation.  It  is  objected, 
that  if  Mrs.  Nicholas  is  not  examined  it  is  no  evi- 
dence, and  if  she  is,  it  is  unnecessary*  The  first 
objection  is  well  founded, — ^it  is  "  res  inter  alios 
actaJ^    The  admission  of  Miss  Mtmday^s  guilt  by 

~  *  3d  March  1789,  Delcg. 

K  2  her 
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YntBitt  r.    command  tbe  adhei^noe  and  obedience  < 


Fsmnsms. 


*'     wfaereaa  the  iiroman,  in  case  of  elopement  and  cri<- 


iith  ivb9. 1788.  minality  of  the  husband,  must  adopt  some  other 
5thiiffln*i79i.  jjj^g  ^^^  ^^^  of  ^compulsion.    The  case  o£  Harris 

V.  BaU\  also«  stood  on  a  different  ground.  That 
was  a  case  of  impotency,  pleading  a  species  of  de- 
fect not  capable  of  proof  1  The  circumstance  of 
time  was  also  an  ingredient,  but  not  the  leading 
one  in  the  case,  that  libel  bejiiBg  dismissed  as  Jelo 
de  se  upon  the  other  ground.  No.  case  has  been 
cited  to  shew  that  Isq^se  of  time  alone  is  a  sulEicient 
barf.    It  is  impossible  for  me  to  say  that  this  suit 

might 

■  ■  ■  ■  ■  ■«  II.? 

«  Arches,  1788. 

t  So  in  Dodwell  v.  Dodmelly  13th  Jtme  1789,  the  only  act 

of  adultery  pleaded  was  in  1782,  and  it  was  objected  that  acts 

Qf  adultery  could  not  be  given  in  evidence  to  obtain  a  divorce  after 

five  years.    But  the  Court  over-ruled  the  objection,  observing^— 

That  the  objection  as  to  time  could  not  be  maintained,  as  there  was 

no  limitation  in  suits  of  this  nature.    There  had  been  a  rule  o( 

the  Canon  Law  "  adulter  accusari  nan  potest  post  quinquennium," 

but  that  has  been  held  to  applyr.io  criminal  and  not  to  civil 

•  Sand^fih.j.  suits*.     It  appears,  indeed,  from  Dr.  Bettesworth*s  notes,   to 

desp.  3.  i  9'        have  been  doubted  at  one  time  in  civil  suits.     In  the  case  of 

lib.*48?dt.5!^      Mulev.Mule^  1710,  before  the  Delegates,  it  was  strongly  con- 

lect.  99.  p.  6.      tended  that  evidence  to  facts  of  adultery,  which  had  passed  more 

than  six  years,  could  not  be  read,  but  the  olijection  was  over- 
fttled,  and  the  law  is  now  settled  otherwise. — Over-ruled. 

In  D'JguUar  v.  D'Aguilar,  5th  November  1793,  the  libel 
pleaded  acts  of  cruelty  in  1773;  and  an  objection  being 
taken  to  the  libel  on  the  ground  of  time.  lie  Court  ob- 
served— ^This  is  a  suit  brought  by  Lady  D*JguUar  against  the 
Baron,  the  parties  he'mg  Jews,  and  married  according  to  the 
Jfemsh  rites :  But  the  Court  is  under  the  same  oblation  to 
interfere  and  grant  aid  on  violation  of  any  duty  arising  put  of 
suidi  marriage,  as  well  as  any  other.  An  objection  is  taken 
to  the  libel,  that  the  &cts  are  very  ancient,  and  that  they  bad  been 
buried  in  silence  for  many  years,  and  that  it  would  be  proper  to 

exclude 
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might  have  been  brought  before,  consistently  with     ferrem  ». 
prudence ;  and  I  will  not  lay  it  down  as  a  rule,  ' 

that  a  woman,  not  bringing  her  complaint  imme-  iithjvbv.1788. 
diately  on  the  discovery,  shall  be  afterwards  barred 
from  laying  her  case  before  the  Court 

This  cause  went  chi^  and  was  ultimately  termi- 
nated 5th  March  1791>  by  the  judgment  of  the 
Court  pronouncing  for  the  divorce,  as  prayed  on 
the  part  of  Lady  Ferrers. 


m^ 


esehide  such  complaint,  by  analogy  to  the  statute  of  limita- 
tion. There  might  be  more  force  in  the  objection,  if  it  was 
not  taken  off  by  the  subsequent  conduct  of  the  parties.  If  the 
mfe  had  lived  in  the  society  of  her  husband,  it  might  be  im- 
proper to  take  notice  of  a  complaint  of  such  ancient  date: 
But  it  appears  that  she  was  obliged  to  leave  him,  and  lived 
aqparate  till  1792.  The  effect  of  that  separation,  though  not 
r^[u]ar  and  formal,  or  under  the  authority  of  the  Court,  rebuts 
the  inference  of  acquiescence,  and  affords  a  ground  of  presump- 
tion that  her  life  had  been  rendered  uncomfortable,  and  that  she 
had  been  obliged  to  seek  an  asylum  with  her  friends. — ^But  there 
had  been  a  condonation  by  a  reconciliation  in  1792 — and  it  is 
said,  that  though  this  might  be  taken  away  by  subsequent  facts, 
they  must  not  be  slender  facts,  but  such  as  would  be  sufficient 
to  found  a  sentence.  This  is  the  true  rule.  But  I  think  the 
€Kt8  pleaded  are  such  as  might  avail  substantively,  and  there- 
fore that  they  may  revive  the  ancient  facts. — ^Libel  admitted. 

In  Mordaunt  y.  Mordaunt,  1st  June  1794. — On  restitution  of 
conjugal  rights. — ^The  libel  pleaded  the  marriage  27th  Pe^ai^ 
1759  ;  desertion  of  husband  in  April  1759  :  that  he  left  Ireland 
and  came  to  England^  where  he  remained  concealed  from  the 
mik  till  he  was  lately  discovered,  when  being  required  to  receive 
his  wife,  he  refu8ed.^-On  objection  to  pleading  desertion  at  such 
a  ^stance  of  time,  the  Court  said,*-It  knew  of  no  limitation 
of  time :  There  was  none  imposed  by  statute,  or  by  any  rule  whidi 
the  Court  had  laid  down  for  itself.  It  was  not  in  its  power  to 
lefiue  relief  on  that  ground.— Libel  admitted. 
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PERTREIS  t;.  TONDEAR, 

FALSELY  CALLING  HERSELF  PERTREIS. 


3d  FA.  1790. 

Maniaige  in  the 
pariah  dhurcby  or 
aome  puhlie 
chapel,  required 
by  36  G.  3. 
c.  33.  s.  1. 
EscepUtm^  ai  to 
thediapelof  a 
Foreign  Embas- 
aador,  between 
foreigners,  nol 
being  of  the 
limbaasador'a 
country,  not 


npHIS  was  a  cause  of  nullity  of  marriage ;  on  the 
ground,  that  it  was  not  celebrated  in  the  parish 
churchy  or  in  a  place  where  marriages  had  been 
usualh/  solemnized,  according  to  the  provisions  of 
the  marriage  act ;  the  marriage  having  been  cele^ 
brated  in  the  chapel  of  the  Bavarian  Embassador, 
without  banns  or  licence,  and  between  persons  not 
being  of  the  Embassador's  household,  nor  of  hhi 
Country. 

In  support  of  the  marriage,  it  was  argued,  tl^at 
there  was  nothing  in  the  libel  to  shew  that  th^ 
marriage  was  invalid :  that  when  an  attempt  is 
made  to  dissolve  a  marriage,  it  ought  to  appear  on 
the  face  of  the  libel,  that  it  could  not  be  valid :  that  it 
was  notsufficiently  pleaded,  that  there  was  no  special 
licence,  but  only  *<  that  the  marriage  was  had  without 
^<  banns,  ^nd  without  licence  from  persons  having 
"  authority."  A  chapel  of  an  Embassador  is  to  be 
considered  as  part  of  the  country  to  which  the 
Embassador  belongs ;  and,  in  that  character,  is  ex- 
cepted, under  the  clause  of  the  marriage  act,  which 
relates  to  foreign  marriages.  A  marriage  between 
EngUsh  persons  celebrated  in  the  Embassador's 
chapel  in  a  foreign  country,  where  the  parties  might 
be  only  in  transitu,  a^d  nqt  domiciled,  would  be 
held  to  be  good.  It  is  not  coqtended,  that  two 
English  subjects  could  mariy  in  an  Embassador's 

^  chapel 
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chapel  here,  since  they  must  conform  to  the  law   p»*t»eii  f. 
of  England;  but,  m   this   case,   the  man  is  a  _«^«««. 
foreigner,  living  in  the  house  of  the  Spanish  Em-   9^  ^tb,  1790. 
bassador  j  and  the  woman  appears  also  from  her 
name  to  be  a  foreigner,  and  it  is  not  shewn  that 
she  was  domiciled  in  England. 

In  reply,  it  was  said,  that  the  form  of  pleading, 
as  to  the  licence,  included  the  licence  of  the 
Ardibishop ;  and,  on  the  general  law  applicable 
to  such  a  case,  reference  was  made  to  a  former 
precedent  of  Hemel  v.  FierviUe  *,  in  which  a 
marriage  was  solemnized  in  the  Venetian  Em- 
bassador's chapel,  without  consent,  one  of  the 
parties  being  a  minor.  In  that  case  the  Court 
gave  sentence  interlocutory,  rejecting  the  formal 
sentence  porrected,  and  pronounced  the  mar- 
riage invalid,  on  the  ground  that  it  was  cele- 
brated in  a  place  where  banns  had  not  usually 
been  published, 

Judgment. 
Sir  William  Scott.— Tihis  is  a  suit  for  niillity  of 
piarriage,  brought  by  Pertreis  against  a  person  call- 
ing herself  Per/rm,  but  whose  real  name  is  charged 
to  be  Tondear^  under  the  alleged  invalidity  of  their 
Oi^rriage.  The  libel  states  that  clause  in  the  act 
of  parliament,  whereby  all  marriages  celebrated 
in  any  place,  i;nless  where  banns  are  usually  pub- 
lished, shall  be  null  and  void.  The  second  article 
ple^s,  that  the  marriage  was  celebrated  in  the 
chapel  of  the  Bavarian  Embassador,  where  banns 
of  matrimony  are  qot  usually  published,  and 
without  banns  or  licence.    It  has  been  said,  that  a 

t  Consist.  1783. 

sentence 
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^tIId^k'  ^^^^^^  ^^  nullity  is  an  unfavourable  one^  and 
'  discretionary  on  tiie  part  of  the  Court,  and  that 
»d/«6.i79o.  the  Court,  if  it  be  discretionary  to  grant  or  not, 
would  naturally  decline  it.  But  it  is  not  my 
opinion,  that  this  Court  has  any  such  discreticm  <m 
tiiis  subject  Every  person  interested,  who  tiiinks 
there  is  a  legal  defect,  may  apply,  and  has  a  right  to 
a  declaratory  sentence,  if  his  application  is  well 
founded.  It  may  be  necessary,  for  the  conve- 
nience and  happiness  of  families,  and  c^  the 
public  likewise,  that  the  real  character  of  these 
domestic  connections  should  be  ascertained  and 
Imown.  Anobservation  has  been  made,  that  the  cita- 
tion suggests  minority,  which  is  not  pursued  in  the 
libel. — ^But  the  party  having  abandoned  that  p1ea» 
and  not  proceeding  on  the  double  ground,  as  in 
Heinel  v.  FierotUe^  whether  she  was  a  minor  or 
not  at  the  time  of  celebration,  is  not  material. 

The  next  objection  is,  that  the  marriage  is 
stated  to  have  been  had  without  banns  or  licence, 
but  without  negativing  that  it  might  be  by  special 
licence.  But  the  words  *<  without  licence ''  are  suffi- 
cient, and  will  comprehend  every  kind  of  licence ; 
and  in  Heinel  v.  Fieroille  it  was  pleaded  in  the 
same  manner. 

The  principal  objection,  however,  is,  that  this 
act  of  parliament  will  not  operate  under  the 
circumstances  of  the  case ;  for  that  the  House 
and  C!hapel  is  to  be  considered  as  the  Cotmtry 
of  the  Person  residing  there,  to  which  our 
law  will  not  extend.  But  the  authority  of 
the  case,  which  has  been  cited,  sufficiently  de- 
cides this  question,  so  as  to  oblige  me  to  admit 
this  libel.  The  party  who  proceeds  was  in  the 
suit  of  the  Spanish  Embassador,  and  not  of  the 

Bavarian; 
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Bowman;  and  the  other  party,  though  she  has   ^4"^*]^'/^? 

the  name  of  a  foreigner,  is  not  described  as  being  , 

of  any  Embassador's  family,  and  has  been  resident    ad/^rt.uoo. 

in  this  country  four  months,  which  is  much  more 

than   is    necessary  to  constitute    a  matrimonial 

dcmiicile  in  England^  inasmuch  as  one   month  is 

sufficient  for  that  under  the  act  of  parliament. 

Supposing  the  case,  therefore^  to  be  assimilated  to 

that  of  a  marriage  abroad  between  persons  of  a 

diffisreat   couutry,    it  is    difficult  tp  hjAog  tfvs 

immage  within  the  e^epfiont  as  ibis  wom^^  is 

Qdt    described    as    domiciled    in  th^  faiaily  of 

the  Embassador.    Taking  the  privilege  tQ  exidt 

in  Embassador's  chapels  (which  perhaps  has  ;aQt 

been  formally  decided),  I  may  still  deem  jit  a  fit 

tidbject  of  consideraticHif  whether  such  a  privSiega 

Can  protect  a  marri^age  wbeie  neither  party,  as  far 

as  appears  at  present,  is  of  the  Country  of  the 

Embassador,  and  where  one  of  them  has  acquired 

a  matrimonial  domicile  in  this  country,  and^where 

it  is  not  shewn  that  she  had  been  living  in  a  bouse 

entitled  to  privilege  during  her  residence  in  Engkmd. 

On  these  grounds  I  shall  admit  the  libeL  The  matter 

may  receive  further  illustration  of  facts,  which  may 

entitle  it  to  further  consideration. 

This  cause  stood  on  assigruUions  to  pro/oe^  till 
2d  April  179Sf  when  it  appears  that  nothing  fur- 
ther was  prayed,  and  it  is  presumed  that  the 
cause  was  discontinued. 
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NASH  V.  NASH. 


6t]i  jisq^  1790.  npHIS  was  a  cause  of  divorce  by  reason  of  adul<« 

^tS^"^-.  ^^^  brought  by  the  husband  against  the  wife. 
pfei  •dmittMi,  The  parties  had  separated  by  agreement.  The 
limi^tioiTdu^  libel  charged  the  woman  with  cohabiting  in  an 
^MdeTin^  adulterous  intercourse,  and  also  pleaded  ^pretended 
^^^Max      marriage  with  the  adulterer ;  and  exhibited  a  copy 

of  the  entry  of  such  marriage.  It  was  objected 
that  this  marriage  being  higamfy  and  ajehnhus  act^ 
could  not  be  pleaded  in  the  Eccleisiastical  Courts^ 

JUDOMEXT. 

Sir  TFilUam  Scott. — In  this   libel,   given  in  w 
case  of  adultery,  an  objection  has  been  taken  to 
an  article  which  pleads  a  marriage  between  the 
party  accused  of  adultery,  and  a  certain  person 
with   whom  she  is  pleaded  to  cohabit  in  an  adul-^ 
terous  intercourse,  under  the  assumed  character 
of  wife,  and  to  have  ao  done  forj  a  considerable 
time;  and  it  is  said,  that  the  crime  of  bigamy^ 
being  a  felony,  is  improper  to  be  pleaded  before 
an  Ecclesiastical  Tribunal,  where  it  is  not  triable  ; 
and  many  good  cases  have  been  cited  by  Dr.  LaW" 
rence  tending  to  shew  that  this  Court  cannot  in- 
quire criminally  into  cases,  where  it  could  other- 
wise inquire,  if  not  cognizable  at  common  law^ 

Certainly 
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Certainly  this  Court  cannot  inquire  into  a  fdony  Mash  ».  hash* 
directly,  even  where  a  clergyman  is  snedjbr  thepur'^  6th  jif   1790. 
pose  of  deprivation* .    And  in  a  late  determination 
oi Cummins  v.  Mcofoi^  the  allegation^  which  was  ex- 
ceptive to  witnesses,  a  species  of  plea  upon  which 
the  Court  always  entertains  some  jealousy,  charged 
a  witness  with^/ony  in  direct  terms,  and  was  pro* 
perly  on  that  ground  rejected.    But  it  is  very 
frequent,  and  has  so  occurred  in  the  course  of 
practice,  to  admit  a  fact  in  itself  criminal  to  be 
pleaded,  as  a  necessary  fact  of  the  evidence  in  a 
dvU  suit.     Such  is  the  case  in  causes  of  nullity 
of  marriage   by  reason  of  a   former  marriage. 
There  was  also  a  late  case  in  the  Arches,  where 
the  parties  were  married,  and  signed  the  entry  of 
marriage  by  fictitious  names,  which  it  is  felony  to 
dol ;  yet  that  consideration  was  held  not  to  bar  the 
Tight  of  the  parly  to  proceed  to  a  sentence  of  nullity 
in  a  civil  suit,  though  it  would,  equally  with  the  pre- 
sent case,  have  subjected  the  party  to  a  prosecution 


*  12  Jam.  I.—*'  Searle  had  been  tried  at  common  law  and 
(•imd  guilty  of  manslaughter,  whereupon  he  was  questioned  to 
deprivation  before  Doctor  Bird^  Judge  of  the  Court  of  Audience^ 
when  he  desired  to  be  admitted  to  his  defence,  that  he  was  not 
guilty,  contrary  to  the  verdict.  Dr.  Bird  came  to  me  ibr  direction, 
and  we  agreed,  that  felony  or  other  capital  crimes  were  not  ex* 
aminable  in  the  Ecclesiastical  Courts ;  no,  not  for  purposes  that 
were  examinable  there,  as  in  this  case  of  deprivation ;  and  there- 
fore they  may  not  originally  examine  such  a  crime  to  prove  a  man 
crtminota,  much  less,  when  he  is  so  proved  in  the  proper  Court, 
impeach  the  sentence  in  the  proper  Court.  .  But  they  may  build  a 
sentence  of  deprivation  upon  such  a  conviction,  and  they  are  bound 
by  it.**  Hob,  p.  121. — In  the  case  of  Bromley  v.  Bromley^  Dele- 
gates, 1794.  Thb  form  of  pleading  the  conviction  was  adopted  in 
proceedings  for  divorce  by  reason  of  sodomitical  practices,  of 
which  the  husband  had  been  convicted. 

t  Prerog.  28th  ^wi/ 1790. 

%  26  G.  2.  c.33.  8.  16. 

by 
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naib^v.  NAf«.  5y  statute  for  the  felony.  There  was  another  case 
6th  jiii^  1790.  ^^  ^  person  who  had  been  guilty  of  altering  a 
licence,  which  would  have  amounted  to  the  crime 
of  forgery.  The  marriage,  in  the  present  cas^ 
though  amounting,  if  criminally  prosecuted,  to 
what  the  law  describes  as  felony,  will  afibrd  a  strong 
presumption,  and  go  in  corroboration  of  the  odier 
evidence  that  may  be  offered  as  to  the  charge  rf 
adultery ;  for,  if  the  parties  have  gone  so  far  as 
to  perform  the  ceremony  of  marriage  in  a  chureh» 
and  they  have  since  lived  together  ostensibly  M 
man  and  wife,  that  fact,  so  assisted  by  the  subie^ 
qtient  cohabitation,  is  strong  presumptive  evidence 
of  an  adidterous  intercourse,  and  will  fix  it.  It 
is,  therefore,  proper  to  be  pleaded.  As  to  liiit 
length  of  time  which  has  elapsed  without  the  hvtA* 
band  having  brought  his  suit,  that,  undoubtedly 
comes  under  another  consideration  of  the  Court ; 
but  there  is,  as  has  been  rightly  observed,  no  legal 
limitation,  and  there  may  be  reasons  of  discretion 
which  may  make  him  so  far  passive : — that  has  never 
been  held  to  amount  to  a  condonation ;  —  iidiich 
is  efiected  by  the  return  of  the  parties  to  live  with 
each  other;  nor  has  a  separation  by  articles  or 
agreement  ever  been  considered  as  a  bar  to  a  suit 
of  this  kind  ^.    Another  objection  has  been  made 

to 

1 6th  JVui  •  1798.      *  Beeby  v.  Beeby. — In  this  case,  being  a  cause  of  divorce  by  reaaoD 

of  the  adultery  of  the  wife,  it  was  objected  that  the  libel  shewed  tliat 
the  parties  had  lived  in  a  state  of  separation,  and  that  it  was  not 
competent  to  the  husband  to  bring  a  suit  of  divorce,  as  he  would 
not  at  common  law  be  allowed  to  bring  an  action  for  damage*. 
But  the  Court  observed, — ^That  separation  is  not  considered  by  the 
Ecclesiastical  Court  as  a  bar  to  divorce  for  adultery,  either  previous 
or  subsequent  to  the  act  alleged.  It  was  not  an  answer  to  sucb 
a  charge,  even  in  cases  of  maliciotis  desertion.  But  in  cases  of 
voluntary  separation,  it  would  be  more  unreasonable  that  the 

wife 
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to  one  of  the  articles,  for  want  of  sufficient  specifi-  naih  v.  Naih. 
cation  in  point  of  time, — ^it  pleading  "  ^t  some  ^  j^   ^^^ 
time  in  the  course   of  the  year  ;^^  —  but,  taken 
with  the  cohabitation  which  foHows,  I  think  it  is 
admissible.     If  it  shall  be  proved  that  the  parties 
were  married  together,  and  lived  in  a  state  of 
habitnal  cohabitation,  it  is,  in  a  case  so  composed^ 
an  averment  sufficiently  distinct,  under  the  latitude  *  Affimad  m 
which  such  circumstances  give  to  a  case  of  such  a  37th  i«i<  1791. 
nature.  ♦ 


wm^m^mm^tm^^^iJ^tamAm 


wife  flhould  be  at  liberty  to  impose  a  spurious  issue  otr  the  bus- 
band.  The  Ecclesiastical  Court  (a)  does  not  look  on  artickt 
rf  aqparation  with  a  fitvourable  eye ;  but  they  are  not  held  so 
odious  as  to  be  considered  a  bar  to  the  charges  of  adultery. 

In  the  case  of  fVoodcock  v.  Woodcock,   the  act  of  adultery  5th2>«c.i8oi. 
alleged,  was  committed  during  separation. 

(a)  Sm  the  principles  of  the  Couru  of  Common  Liw  and  of  Equity,  on  articles 
timptntum,  i9r.  Jolbi  r.  St.  Jokn^  ii  Vetey,  p;  53t>.  Beard  v.  H^tbb,  9  Bos. 
k  Pbl.  pb  99*    Marthall  v.  Xtmm^  8  T..R.  p.  sm^ 
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FORSTER  V.  PdRSTER. 

dth  Dee.  i7do.  T^IS  wos  E  cosc  of  divorce,  brought  by  the  hiisK 
kecriminatwn,  band  against  the  wife,  by  reason  of  adultery, 

v«rce  bjr  reason  in  which  recrimination,  as  pleaded  in  bar  of  the' 

aiies^  mbzT,  relief  prayed  by  the  husband^  was  much  discussed 

^c^Ptnydit.  ^  ^^  observations  of  the  Court. 

Judgment. 

Sir  William  Scott. — ^This  is  a  very  melancholy 
case,  arising  on  a  prosecution  brought  by  the  hua**^ 
band  against  the  wife  to  be  relieved  fironr  the  obliga-* 
tion  of  cohabiting  with  her,  by  reason  of  her 
adultery. 

The  libel  states  the  marriage  between  the  parties* 
in  Jamaica^  which  is  confessed,  so  that  nothing  arises 
on  that  part  of  the«case.^-'For  near  ten  yiears  after,- 
she  had  behaved  in  the  most  exemplary  manner,* 
fulfilling  the  duties  of  a  wife  and  mother  in  a  way 
that  defied  all  reproach. — It  is  with  great  concern 
the  Court  sees  a  defection  from  virtue,  which  it  must 
admit  to  be  proved. — The  libel  charges  facts  of 
adultery,  and  states  the  history  of  a  crimincd  con- 
nexion,  commenced  at  LisUva  Yl^Tl : — Witnesses 
have  been  eitamined,  and  it  is,  I  repeat,  with  con- 
siderable concern  that  I  am  compelled  to  say,  there 
is  no  doubt  of  the  fact  being  proved  by  which  the 
charge  is  supported. — The  proof  principally  arises 
from  the  evidence  oi  Sarah  Walker y  who  was  in 
attendance  upon  her  at  Lisle^  and  afterwards  in 
England^  and  was  privy  to  most  of  the  transactions. 
It  is  proved  by  her  in  a  manner  to  exclude  all  rea- 
sonable doubt,  that  there  was  an  intimacy  of  an 

extra- 


I 
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Extraordinary  nature  between  her  mistress  and  a   ^*»Tim  p. 

f  01I8TKX 

Mr.  Musseltf    that  commenced  at  Liste.  —  This L, 


witness  is  produced  on  both  sides,  and  therefore  ^^^^^  17904 
not  subject  to  impeachment  from  either.    She 
proves  a  correspondence  by  letters  from  Canter^ 
bury,  and  a  private  meeting  between  the  parties  at 
Egham  at  night,  clandestinely,  and  without  the  know- 
ledge of  the  husband.  An  elopement  takes  place,  and 
they  are  traced  to  different  places  in  this  town — ^par- 
ticularly to  the  White  Bear  in  Piccadilly — ^which  is 
corroborated  by  Purser,  the  maid  there,  who  knew 
MtisseU  personally,  and  proves  his  cohabiting  there^ 
at  that  time,  with  a  female  answering  the  descrip- 
tion of  Mrs.  ForstcTi  There  are  acknowledgments 
of  the  guilty  connexion  expressed  in  letters  of  her 
own  writing,  which  are  exhibited. — There  is  a 
verdict  giving  only  a  riiilling  damages,  but  which 
certainly  affirms  the  proof  of  the  fact  by  giving 
any  damage  at  alL     In  short,  there  is  a  combina- 
tion  of  proofs,  which  would  make  it  a  mere  wast6 
of  time  to  observe  minutely  and  particularly  upon 
them. 

The  defence  set  up  consists,  first,  of  a  denial  of 
the  facts,  upon  which  it  is  unnecessary,  af^er  what 
I  have  just  observed,  to  make  a  single  remark — 
secondly,  a  species  of  justification  arising  from  the 
similar  misconduct  of  the  husband,  which  certainly 
is  not  at  all  inconsistent  with  the  plea  of  denial  -, 
for  it  is  fairly  open  to  the  party  to  say  in  the  same 
breath,  "  /  have  not  committed  adultery  /  but  if  I 
**  haoe,  you  have  barred  yourse^Jroni  the  1  emedy 
•*  you  pray,  by  your  own  misconduct  of  the  same 
'^  9pecies^  for  though  adultery  cannot  be  justified 
**  in  itself  it  may  be  legally  justified  against  you,  by 
**  ^  proqf  that  you  have  produced  the  evil  qf  which 

'•  ^  ^  you 
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FoRSTiR  V.    «<  you  pretend  to  complainJ*  —  A  third  plea  of 
°  defence  offered,  but  with  less  effect,  is,  that  his 


6th  2>«c.  1790.  treatment  of  his  wife  was,  as  it  really  appears 

to  have  been,  marked  with  unkindness  and  dis- 
affection. I  say  with  less  effect^  because  if  the 
course  of  unkindness  was  such  as  the  law  would 
notice,  the  remedy  is  not  that  to  which  she  has 
unhappily  resorted,  but  an  application  to  this 
Court  for  the  protection  of  a  separation  by  reason 
of  cruelty :  And  if  the  ill  treatment  is  not  of  that 
gross  kind,  against  which  the  law  would  relieve  in 
this  form,  still  she  is  not  to  iSnd  her  remedy  in  the 
contamination  of  her  own  mind  and  person,  but 
in  the  purity  of  her  own  conduct,  and  in  a  digni- 
fied submission  to  an  undeserved  affliction.  At 
the  same  time,  though  such  a  plea  has  no  absolute 
efiect,  it  has  a  very  proper  relative  effect,  where 
infid^ty,  on  the  part  of  the  husband,  is  likewise 
charged ;  because  it  adds  greatly  to  the  probable 
Uty  that  such  a  charge  is  well  founded,  if  it  appears 
that  his  affections  were  visibly  estranged  from  lus 
wife,  and  therefore  more  likely  to  be  diverted  to 
other  less  worthy  objects.  A  fourth  defence  is» 
that  he  has  connived  at,  encouraged,  and  promoted 
his  own  dishonour ;  for,  in  that  case,  the  general 
rule  of  law  comes  in,  that  volenti  non  Jit  injuria^ 
no  injury  has  been  done,  and  therefore  there  is 
nothing  to  redress. 

Having  dismissed  the  iSrst  ground  of  defence, 
Hie  denial  qfthefact^  I  proceed  to  the  second, 
founded  on  an  asserted  principle  of  law,  which* 
withholds  from  a  guilty  husband  the  remedy 
against  a  guilty  wife.  Something  has  been  said 
as  if  this  ought  not  to  be  the  law:  With  that 
question  I  have  nothing  to  do ;  for  I  must  take 

the 
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th6  law  as  it  is,   and  I  shall  therefore  content    foriter*. 
myself  upon  tliat  matter  with    observing,    that 


it   appears   a   good  moral    and  social  doctrine,  6th/)#c.  1790. 

which  I  have  not  the  inclination,  if  I  had  the 

power,  to  innovate.     It  is  unquestionably  the  rule 

rf  this  Court.     The  principle  is  found  in  the 

Roman  law : — "  Viro  atque  uxore  itwicem  accusant 

**  itibuSf  causam  repudii  dediisse  utrumque  pronun^ 

**  Hahan  est :  Id  ita  accipi  debet j  ut  ed  lege,  guam 

*^ambo   contempserwit,   neuter  vindicetur :   paria 

"  enim  delicta  mutud  pensatione  dissolvuntury  • 

*<  Judex  aduUeri  ante  oculos  habere  debet  et  inqui'^ 

*^rere,  an  maritus  pudice  vivens,  mulieri  quoque 

•*  bonos  mores  colendi  auctor  Juerit.    Periniquum 

*'  enim  videtur  esse  ut  pudicitiam  vir  ab  uxore  exi-^ 

**  g^tf  quam  ipse  non  exhibeat^^i 

It  could  not  be  applied  directly y  in  That  system 
of  law,  to  the  immediate  subject  of  divorce,  because 
divorce  being  a  matter  altogether  within  the  au- 
thority of  the  husband  himself  to  dismiss  his  wife, 
the  magistrate  could  have  no  power  to  apply  any 
such  principle  to  that  transaction.      But  if  the 
wife  applied  for  dower,  of  which  the  magistrate 
had  the  cognizance,  and  the  husband  pleaded  her 
adultery  in  bar  of  her  demand,  she  had  a  right 
to  object  to  the  husband  his  own  adulteries  in 
bar  of  that  objection.    The  magistrate  then  ap- 
plied those  principles  which,  expressed  in  the  ge« 
neral    terms  in  which   they  appear,  must  have 
governed  the  case  of  divorce  itself,  if  the  magis- 
trate had  possessed  a  jurisdiction  that  reached  to 
tliat  subject :  For  there  is  nothing  that  saves  that 
subject  from  the  reach  of  that  principle  of  com- 
pensation, but  that  the  subject  itself  is  out  of  the 
Teach  of  the  magistrate.  The  canon  law,  therefore, 

*  Dig.  24.  3. 39*  t  Dig.  48.  5, 13. 5. 

L  2  which 
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which  attributed  to  the  Ecclesiastical  Magistrate 
^  the  jurisdiction  of  divorce,  carried  this  principle* 

•th  z^  1790.   along  with  it  for  the  exercise  of  his  authority. 

It  appears  from  Giberfs'Jus  Canonicum  t,  that 
this  rule  of  compensatio  criminum  was  not  re* 
ceived  in  France  J,  but  it  is  undoubtedly  received 
in  England ;  and  in  the  case  of  Lord  and  Lady 
Leicester,  in  1737}  was  unanimously  recognized  by 
all  the  Delegates,  as  the  standard  canon  law  of 
this  country  in  all  cases  of  divorce;  and  so  in 
all  other  cases.  Where  a  wife  is  prosecuted 
crimmaUy  for  adultery,  not  for  divorce,  but  ad 
pubUcam  vindictam,  it  can  not  be  pleaded;  for 
there  the  public,  and  not  the  husband,  is  the 
injured  party,  and  it  can  be  no  excuse  for  the  wife's 
breach  of  the  good  order  of  society^  that  her  bus* 
band  had  done  so  before  her,  whatever  it  might 
be  in  a  mere  civil  prosecution  instituted  by  him- 
self §.  Taking  the  law,  therefore,  to  be  cleary  I 
have  only  to  examine  how  far  the  evidence  sup« 
ports  the  charge  of  the  husband's  criminality,  witii 
the  satis&ction  of  knowing,  that  if  it  does,  I  am 
reUeved  from  the  necessity  of  inquiring  minut^y 
into  the  other  pleas  of  defence. 

This  proof  arises  from  the  testimony  of  several 
women.  Rrst,  FariSy  who  says^  *^  That  about  niwe 
^^  years  ago,  she  went  to  live  wiffi  Mr.  and  Mrs. 
**  ForsteTj  and  that^  in  the  morning  of  the  UArd  d^ 
*^  (^ier  her  arrifoal  at  their  house  at  Egham,  ska 

♦  X.  5.  16.7.  t  P.  121.  §4. 

%  This  may  be  connected  with  the  principle  in  the  French  lawr 
**  that  adultery,  committed  by  the  husband,  is  not  a  ground  of 
'*  divorce  or  sepaFatioo  on  the  part  of  the  wife."  Po^&ier.  vol.  3« 
p.  177. 

§  So  under  the  Lex  Julia  '^  Quae  res  potest  et  virum  damnare^ 
non  rem  obcompensationem  xnutur  criminiB  inter  utrosque  com* 
municare.  D%.  L.  48.  IJt.  5. 13.  §  d. 

^^went 
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**  went  into  a  roam,  up  one  pair  of  stairs,  to  open   fok>tb»  ». 
"  the  windows,  supposing  it  was  a  spare  room,  and  ' 


^'  seeing  the  window  curtains  down,  sJie  drew  them  ^^^^c  1790. 
'*  up,  and  proceeded  to  a  bed  in  the  room,  and  drew 
*^  back  the  curtains,  and  was  then  surprised  at  seeing 
^*  her  master  awake  in  bed;  that  he  then  imme* 
^^  diatehf  put  his  arm  out  qf  bed,  and  laid  hold  of 
**  her  arm,  and  said  sometimig  she  does  not  now 
^  recollect,  and  looked  her  in  the  face,  on  which  she 
«  begged  his  pardon,    being  flurried,   and  imme^ 
"  diatefy  left  the  room :  That  Mrs.  F(yrster  had  not 
^^  then  arrived  Jrom  Southampton,  and  that  soon 
"  fl^/fer  Christmas,  she  was  directed  by  Mrs.  Forster 
^^  to  go  to  clean  a  house  at  Englefield  Greeny  where 
*^  ih^  norwards  resided,  which  she  did.    It  was  a 
•*  ready  jwmished  house,  but  no  person  then  resident 
**  in  it,  and  Mrs.  Forster  said,  Mr.  Forster  said  she 
^*  must  go  there,  and  she  went  and  slept  there  aUme 
*^Jbr  about  ajbrtnight;  and  about  three  0* clock  in 
**  the  qfiemoon  qfa  Sunday,  during  t/iat  time,  Mr. 
"  Forster  came  to  tfie  fiouse  alone,  and  the  deponent 
^  went  over  the  house  with  him,  taking  an  account  qf   < 
'^  ihejumiture;  and  that,  in  the  last  room  they  went 
^*  into,  no  other  person  being  in  the  scud  room,  he 
•«  tempted  her,  and  said  to  her,  *  Did  not  you  come 
^  into  the  wwldfor  the  use  qf  men  V  and  she  scud 
**  to  him,  *  Itwasa  sin  ;  that  he  hada  wife  ;  that  she 
•«  was  a  poor  girl,  and  what  would  become  qfher  ?' 
•«  That  he  said,  *  What  is  matrimony  ?  a  man  with  a, 
•«  black  gown  preaching  before  you,  that  is  nothing  ; 
*<  that  he  wondered  such  a  girl  could  withstand  such 
•«  temptations  ;'  and,  said,  •  /  hope  you  will  consider 
«*  qf  it.'     To  which  she  said,  *  /  hope  you  mlU 
«« And  he  then  left  her :  That  about  a  week  qfier^ 
*<  wards  she  returned  to  Egham  House,  and  about 

h  3  ''flve 
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^oKsm^v.     ^^ jive  days  afterwards,  he  came  into  his  dressings. 
«._.._   '^  room,  where  she  was  cleaning  the  stove,  and  as  she 
&hj>€c.  1790.   i€  ^^  going  out  of  the  room,  he  laid  hold  of  her,  am( 

**  said,  *  Have  you  considered?^  To  which  she  replied, 
^  *  Sir,  if  I  have  not  considered,  I  hope  you  have,* 
<*  and  immediately  left  him.  And  afterwards,  on  the 
*'  same  day,  up  stairs,  he  asked  her  if  sh^  had  no 
**  victuals  in  the  house,  and  gave  her  two  half 
**  guineas ;  and  the  witness  being  asked,  agreeably 
^^  to  the  contents  of  the  allegation,  wheffier  he  had 
"  carnal  knowledge  qf  her  ?  says,  she  is  ready  to 
'*  answer  every  thing  fair,  but  such  questions  as  ^at 
"  she  does  not  choose  to  answer." 

Taking  the  witness  to  have  spoken  true,  it  b  a 
decisive  proof  of  corrupt  inclinations  and  en* 
deavours  on  the  part  of  Mr.  Forster;  and  I  see  in  it 
enough  to  induce  me  to  infer,  that  there  was  no 
absolute  want  of  corrupt  inclination  in  her,  and 
moral  conviction  would  not  hesitate  to  draw  the 
conclusion,  however  legal  reasoning  ipight  be 
compelled  to  pause. 

The  same  witness  goes  on  to  say, .  ^^  Uiat  about 
^  six  years  ago,  she  being  then  a  married  woman^ 
f*  with  a  child  in  her.  arms^  met  Mr.  Forster,  and  told 
'<  him,  on  his  noticing  her,  that  she  heard  he  wanted 
^^  somebody  U)  clean  the,  house,  and  she  should  be 
glad  to  come  and  do  his  work  ;  and  he  appointed 
her  at  Jour  o'clock  the  next  day,  when  she  went, 
*^  and  accompanied  him  to  the  different  rooms,  where 
*\  he  told  her  to  follow  him,  and  said  he  would  tell 
<<  her  what  she  should  do,  and  he  turned  down  the 
''  bed^loaths,  and  desired  her  to  mind  aU  the  beds, 
and  particularly  in  tJie  yellow  room,  where  he  gave 
her  half  a  guinea*'  And  the  witness  being  again 
asked,  ^iwhetherhehadnotthen^andfrequently, carnal 

S  « kpowledgc 
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«  knffwkdge  of  her  f  replied  as  htfore,  "  that  she    ^p""*  ;* 
"  does  not  choose  to  ansmer^^    He  asked  her^  if 


"  she  could  recommend  him  to  any  body,  she  says  site  **  ^^^  ^^to^ 
"  could  not.'' 

Thus  stands  the  evidence  of  this  witness,  lead- 
ing to  a  conclusion,  which  every  man's  private  con^* 
viction  must  draw,  even  if  it  presented  itself 
^g^y  7  hut  it  derives  confirmation  strong,  from 
proofs  furnished  by  other  females,  on  whom 
similar  attempts  have  been  made  in  a  course  of 
conduct  familiar  and  habitual  in  this  person. 

Ann  Slarkj  who  is  a  nursery  maid,  says,  ^'  that 
^^  about  nine  years  ago^  the  family ^  who  were  all 
**  at  Bathf  went  out,  but  Mr.  Forster  would  not 
^* go  with  them,   and  he  did  not;   but  the  witness 

being  in  the  act  of  warming  his  bed  at  night,  he  came 
from  an  adjoining  room  undressed  and  in  his  shirt, 
**  and  said  he  would  kiss  her,  on  which  she  screamed 
^*  out  and  ran  away.''  An  attempt  certainly  of  great 
indecency  in  the  master  and  father  of  a  family. 

The  next  witness  is  Sarah  Walker,  who  has  been 
examined  as  well  by  the  husband  as  by  Mrs.  Forster.. 
—She  says,  *'  that  on  a  day  when  her  mistress  was  out, 
•*  she  being  in  her  saidnUstress's  bed-room,  was  desired 
"  by  Mr.  Forster  to  go  with  him  into  a  room  up  stairs 
"  to  look  at  some  curtains,  in  which  room  there  were 
**  several  spare  beds,  and  she,  not  suspecting  his  inten^ 
"  tion,  went,  and  after  having  opened  and  looked  at 
"  some  spare  furniture,  he  took  hold  of  her  by  the 
"  shoulders,  and  endeavoured  to  throw  her  down  on 
"  the  beds  ;  that  she  struggled  very  much  with  him, 
"  and  having  also  hurt  his  arms  by  pinching  him,  pre- 
"  vented  his  throwing  her  down  ;  and,  having  dis^ 
"  engaged  herself,  she  said,  she  would  tell  Mrs. 
"  Forster  of  his  conduct,  which  he  begged  she  wouid 

L  4  "  not^ 
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^oVsTM*''  "  ^'^  and  promised  never  to  take  liberties  with  her 
_—  ^^  again  ;  and  she  saySj  she  has  no  doubt  it  was  Ins 
6th  i)<!c.  1790.    K  intentian  to  Juwe  committed  adtUtery  with  her^  if 

"  he  could  have  prevailed  upon  her.^^ 

Another  young  woman  says,  "  that  wlien  shejirst 
"  went  to  live  in  his  service^  about  two  months  after 
"  Mrs.  Forster  went  to  France^  she  took  some  water 
"  into  his  library  to  wash  his  feet ;  upon  which  he 
•^  locked  the  door^  and  said  he  would  not  let  her  go^ 
<^  unless  she  would  promise  to  let  him  into  her  bed^ 
*^  room  at  night ;  and  when  she  had  retired  to  her 
♦*  roomy  which  she  locked^  Jieard  him  knock  at  the 
^*  door^  and  he  saidj  she  had  promised  to  admit  him^ 
^<  to  which  she  replied^  that  she  did  not  mean  itj  and 
^*  he  continued  at  the  door  nearly  half  an  hour :  and 
♦•  afterwards  at  another  timej  he  held  out  his  hand  to 
^*  her  with  money ^  which  she  struck  away,  and  beat 
**  out  of  his  handf  sayings  she  neither  wanted  him  or 
^*  his  money.** 

In  these  cases  I  am  to  understand  that  he  faOed 
in  his  endeavours ;  but  failed  from  no  want  of  pur-^^ 
pose  or  activity  on  his  own  part,  but  from  an  honest 
imd  powerful  resistance  on  the  other.  These  in^ 
stances  therefore  furnish  a  strong  corroboration  to 
the  conclusion  to  be  drawn  from  the  other  case, 
where  it  is  evident  that  no  such  resistance  was  to 
be  apprehended,  and  where  the  conquest,  by  such 
arguments,  and  solicitations,  and  bribes,  and  his. 
bodily  'force,  all  of  which  were  used,  must  be 
presumed  to  be  easy.  But  even  if  no  such  de-? 
finitive  presumption  attached,  I  should  be  inclined 
to  hold  that  the  general  conduct  of  the  husband, 
lis  shewn,  is  quite  sufficient  to  support  a  plea  in 
bar,  though  not  sufficient  to  support  an  original 
accusation  of  adultery,    l^ot  it  is  a  principle  that 

8  runs 
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runs  through  a  variety  of  cases,  that  many  things  FoatTui ». 
are  good  for  the  one  purpose,  though  deficient  for  '^°**'^"' 
the  other.  The  husband,  who  enters  the  Court  witli  ^ch  z)«r.  1790. 
a  criminal  imputation  on  the  conduct  of  his  wife, 
must  purge  his  own  conduct  of  all  reasonable  im- 
putation of  the  same  nature  ;  and,  if  he  complains 
of  her  impurities,  must  be*untainted  by  any  gross 
impurities  of  his  own.  It  is  a  satisfaction  to  find 
this  doctrine,  in  the  case  alluded  to  of  Lord  Lei- 
cester  and  Lady  Leicester^  laid  down  by  the  able 
person  who  then  presided  in  the  Court  of  Arches^ 
the  elder  Dr.  Betlesworth.  In  an  accurate  note  of 
his  judgment,  I  find  it  expressly  laid  down,  "  that, 
where  adultery  was  pleaded,  by  way  of  recrimina- 
tion only,  to  bar,  it  was  not  necessary  to  prove  such 
strong  facts  against  the  plaintiff,  as  would  be  re. 
quired  to  convict  the  other  party  in  a  suit  for  di- 
vorce ;  for,  to  obtain  a  sentence  of  divorce,  the; 
husband  must  have  a  pure  character.'* 

Let  me  apply  this  observation  to.  the  present 
case.  Here  is  a  woman  for  ten  years  acting  irre- 
proachably ;  exemplary  in  her  conduct  as  a  wife 
and  a  mother,  and  who,  after  gross  neglect  and 
gross  provocation  on  the  part  of  the  husband,  falls 
at  last  a  victim  to  the  arts  of  a  seducer.  In  the 
mean  time,  what  has  been  the  behaviour  of  the 
husband  ?  Planting  corruption  most  sedulously  all 
around  him, — soliciting  the  chastity  of  his  female 
servants,  by  every  art  of  profligacy  that  he  could 
apply, — converting  his  own  house  into  a  brothel, 
and  even  engaging  these  females  in  the  employ- 
ment of  finding  for  him  other  objects  of  his  cri- 
minal gratifications.  Surely  this  is  not  the  man 
who  can  call  out,  in  a  court  of  justice,  against  the 
unfortunate  delinquency  of  his  wife :  He  <:annot 
be  listened  to  on  any  such  complaints 

[vol.  I.]  *  h  5  After 
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BDRiTMv.        After  what  I  have  said  upon  this  point,  it  is 
oMTBR.     unnecessary  for  me  to  travel  much  into  other  parts 


mkJh€.i79o.  of  the  case.     Upon  his  general  treatment  of  his 

wife,  I  will  content  myself  with  stating  the  depo- 
sition  of  Mr.  Stephenson,  a  man  at  a  grave  time 
of  life,  in  a  grave  prQfession,  being  the  medical 
attendant  on  the  family,  and  having  nothing  to 
prevent  him  from  making  hi&  observations  in  the 
most  dispassionate  manner.  His  account  is  this, 
**  ITiat  she  was  a  very  pleasing  and  agreeable 
woman  J  and,  as  far  as  he  ever  saw  or  observed^ 
atways  behaved  with  as  great  propriety  and  tenderness 
towards  her  htcsband  and  children,  as  a  man  would 
tvish  to  see  ; — that  Mr.  Forster  treated  her  with  great 
indifference  and  inattention,  not  to  be  expected  by  a 
young  handsome  woman,  as  Mrs.  Forster  was,  every 
wety  qualified  to  make  an  agreeable  companion  to 
a  man  who  treated  her  with  affection  ;^^that,  in 
1785,  he  learnt,  in  consequence  of  a  question  he 
necessarily  put  to  Mrs.  Forster,  that  Mr.  Forster  had 
withdrawn  himself  from  her  bed,  at  which  time  she 
appeared  to  him  to  behave  with  great  propriety ; 
and  he  Icnows  of  ?io  cause  or  provocation  Jbr  his  so 
withdrawing  himself.** 

Most  certainly,  what  Dr.  Harris  has  said  is  true, 
"  That  the  duty  of  matrimonial  intercourse  cannot 
be  compelled  by  this  Court,  though  matrimonial 
cohabitation  may."  This  species  of  malicious 
desertion  is  a  ground  of  divorce  in  some  coun- 
tries,—certainly  not  so  here, — and  still  less  will  it 
justify  a  wife,  in  a  resort  to  unlawful  pleasures,  that 
lawful  ones  are  withdrawn.  It  is  not  however  to  be 
considered  as  a  matter  perfectly  light  in  the  beha- 
viour of  a  complaining  husband,  that  he  has  with- 
drawn himself  without  cause,  and  without  consent, 
from  the  discharge  of  duties  that  belong  to  the 

very 
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very  institution  of  marriage;    and  if  he  has  sa    foii.t««». 
done,  he  ought  to  feel  less  surprise,  if  consequences    ^°"*^'^' 
of  human  infirmity  should  ensues  6tkiw.  iwk 

I  have  to*  observe  likewise,  that  his  marital  cott* 
duct  is,  in  the  present  instance,  in  the  highest 
d^ree  inqfficious.  A  husband  is  expected  by  the 
law  to  pay  a  due  attention  to  the  behaviour  of  his* 
wife,  and  to  give  her  the  benefit  of  some  superin*- 
tendance,  where  she  is  placed  in  dangerous  situftv 
tions.  He  sends  her  to  Liskj  a  French  garriison 
town,  amongst  French  officers  living  with  the  known 
profligacy  of  that  profession  in  that  country,  and' 
the  resort  of  dissolute  persons  both  of  our  own  and 
other  countries.  He  had  a  confidence,  it  is  said,  in  - 
the  discretion  of  friends,  whom  he  placed  about 
her ;  and  of  those  friends,  Mr.  MusseU,  who  wtts" 
one,  does  not  appear  to  be  entitled  to  any  high 
panegyric  on  account  of  his  attention  to  her  con- 
duct* This  clearly  appears  from  her  own  letters, 
that  she  was  the  object  of  criminal  pursuits;  Mr. 
Forster  is  made  acquainted  with  the  amorous  billets' 
which  she  had  received  from  the  Monsteurs^  as  they 
are  there  called.  One  of  her  letters  speaks  of  an 
attack  almost  by  force ;  still  Mr.  Forster  does  not 
think  it  necessary  to  repair  to  her,  but  lingers 
two  months  in  England^  though  such  attempts  of 
French  gallantry  upon  his  wife  had  become  matters 
of  general  conversation,  and  even  of  general  mer- 
riment, in  which  he  was  not  indisposed  to  join  un- 
reservedly. It  would  lead  to  a  suspicion  that  events, 
which  have  unfortunately  been  produced,  were  the 
very  events  intended  tp  be  produced.  At  any  rate, 
there  is  a  want  of  that  delicate  sensibility,  of  that 
prudent  attention,  of  that  honest  caution,  which 
belong  to  the  character  of  a  husband.     A  Court  of 

[vol.  I.]  •l  6  Justice 
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FoRf  TiR  V.    Justice  is  not  the  first  place  in  which  that  sensibility 
should  be  shewn. 


$Oiikc  1790.       The  verdict  has  been  little  alluded  to;  and  I 

only  observe,  the.  rate  of  damages  given  by.  the 
Court  cannot -be  .acoouated  for,  on  the  iCornmon 
grounds  on  which  very  small  damagies  are  some- 
times, given  :  They  are  given  here  for  the  stigma- 
tizing purpose —  to  establish  the  fact,  but  tO;  esta- 
blish; the.  fact  to  be  no  injury  to  the  individual  who 
presumes  to  complain  of  it; 

Xheicascf  will  probably  travel  to  places  where  it 
will  receive  decisions  from  superior  authorities, 
possessing  superior  lights.  It  is  my.  duty  to  form 
my  present  judgment  upon  my  own  view  of  the 
case,  and  certainly  not.  without  an  anticipation, 
that  the  same  view  will .  be :  entertained  of  it  by 
all  w:ho  .may  have,  occasion  to  consider  it  hereafter.  ^ 
If  I. am  mistaken ;  in  that,  it  will  become  my  duty 
to  conclude  that  I  ha;ve  formed  an  erroneous  judg- 
ment upon  its  real  merits.  But  I  have  the  satis- 
&ction  of  thinking  that  I  pronounce  at  least  an 
honest  judgment,  in  declaring,  that  this  party  had 
ho  right  to  institute  this  suit,  and  that  his  wife  is 
dismissed  from  all  further  attendance  in  this  Court. 


In  this  case  an  appeal  vms  prosecuted  to  the  Court  of 
Arches,  in  which  two  further  allegations  were  admitted  on 
the  part  of  the  husband. .  An  appeal  was  afterwards  inter- 
posed on  the  part  of  the  wife,  from  an  interlocutory  order 
of  that  Courtly  to  the  Court  of  Delegates,  in  which  a  further 
allegation  on  her  part  was  admitted..  On  the  final,  bearing, 
6th  «^^  1797,  the  wife  was  dismissed  fi'om  the  original 
ci  tation,' and  lill  further  observance  of  justice. 
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The  duke  of  PORTLAND  v.  BINGHAM. 

^HIS  was  a  case  arising  upon  a  decree  taken  out  seth  jm.  179s. 

by  the  Duke  of  Portland^  as  lay  rector,  impro-  Licmoe  to 
priator,  and  parson  of  the  rectory  and  parish  of  Sapei  in  Sk^! 
St.  M/iry^k-bone^  against  Dr.  Bingham,  citing  him  ^^^^^ 
to  appear  and  bring  in  a  licence  granted  by  the  ^^^  ^  ^^ 
Bishop  of  London^  authorizing  him  to  perform  the  pan  of  the  im. 
office  of  joint  Sunday  preacher  in  a  chapel  in  Quebec  dXwwi^M 
Street,  in  the  said  parish,  and  to  shew  cause  why  tSt^^^ 
the  same  should  not  be  revoked,  as  unduly,  ille-  ««We  w«  to 

•^  nuuntun  tudi  a 

gaily,  and  surreptitiously  obtained.*  >«(. 

The  case  was  argued  by  Dr.  Harris,  Dr.  Lau^ 
rence,  and  Dr.  NichoU,  on  the  part  of  the  Duke  of* 
Portland;  and  by  Dr.  Arnold  and  'Dt.Swabey  for 
Dr.  Bingham. 

Dr.  Bingham  appeared  under  protest,  allegitig^ 
"  that  the  Duke  of  Portland,  as  lay  rector,  &c.» 
•*  has  no  interest  or  right  whatever  to  call  on  him  . 
<*  in  such  a  cause ;  and  tliat,  by  the  law  and  practice 
"  of  the  Court,  he  is  not  bound  to  answer  in  this 
<<  suit ;  but  that  if  he  has  preached  without  being 

**  The  citation  was  to  the  following  effect :  ''  More  especiall]r 
'*  for  publicly  reading  prayers,  preaching,  and  administering  the 
'*  Holy  Sacrament,  and  performing  other  ecclesiastical  duties. 
'*  and  divine  offices,  according  to  the  rites  and  ceremonies  of  the 
"  Church  of  England ;  in  a  certain  building  newly  erected,  and 
**  never  before  used  for  celebration  of  Divine  Service,  situate  m 
**  Quebec^treetf  in  the  parish  of  St,  Mary^le-bone ;  under  colour 
**  of  a  certain  licence,  by  him  illegally  and  surreptitiously  ob- 
'*'t&ined,  under  the  Episcopal  Seal  of  London ;  and  also  UieU 
"  and  there  to  bring  in  the  said  licence,  and  to  shew  |;ood  and 
'*  sufficient  cause,  if  he  has  or  knows  any,  why  the  sanui  ahoutd 
*<  notlie  revoked,  and  declared  null  and  void." 

[vol.  I.]  ^l7  duly 
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The  Duke  of    "  duly  and  legally  autliorizcd,  and  the  Duke  of 
BiNcuAM.     "  Portland^  or  any  other  person,  was  minded  to 


proceed  against  him,  it  should  be  by  a  criminal 
a«th/«.iT9a.  ,,  gyj^„   ^^  ^j^jg  jj.  ^^^  answered,  "  that  the  Duke 

"  of  Portland,  had  suflScient  interest  to  call  for  the 
"  production  of  the  licence ;  and  the  object  of  the 
"  suit  behig  not  penal,  but  only  to  revoke  the  li- 
"  cence,  as  unduly  obtained,  and  in  violation  of 
"  the  rights  of  the  Duke  of  Portland,  the  present 
*•  suit  was,  regularly  brought.** 

Judgment. 

Sir  William  Scott. — Upon  the  proceedings  in  this 
cause,  as  they  have  been  stated  by  the  Counsel, 
these  facts  appear,  first,  That  the  purpose  of  the 
suit  is  solely  to  assert  the  right  and  interest  of  the 
Duke  of  Portland.  Secondly,  That  his  asserted 
rights  are  those  of  lay  rector,  parson,  and  impro- 
priator. These  alone  are  suggested  to  be  affected 
in  this  case.  Thij-dly,  That  there  is  a  licence  in  the 
possession  of  Dr.  Bingham.  It  is  alleged,  that  the 
interest  of  the  Duke  of  Portland  may  be  affected 
by  the  exercise  of  the  office  of  Preacher  in  this 
chapel  by  Dr.  Bingham  under  this  licence,  and  that 
the  licence  has  been  surreptitiously  obtained. 

The  instrument  is  as  solemn  and  perfect  in 
fprm  as  any  instrument  can  be,  and  as  regular  in 
the  way  in  which  it  has  been  obtained.  There  are 
not  two  ways  of  acquiring  such  instruments,  as 
there  may  be  in  other  matters.  In  probate  of  wills, 
for  instance,  there  is  one  form,  which  is  slight  and 
summary,  for  ordinary  and  undisputed  cases,  and 
another  more  formal,  by  solemn  decree  of  the 
Court  J  and  it  is  usual,  where  the  former  mode 
only  has  been  observed,  on  due  occasions,  to  call 
on  the  parties  to  bring  in  the  probate  as  surrep- 
titiously 


^ 
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titiously  or  unduly  obtained.  Here  all  the  so-  TheDuKiof 
lemnities  which  the  law  can  impose  for  the  case  BiNouAMr 
have  been  observed ;  and  though  I  cannot  say  that 
such  an  instrument  may  not  be  revoked  for  proper 
cause,  it  must  certainly  be  a  clear  and  sufficient 
cause.  It  cannot  be  on  a  mere  possible  interest 
only,  that  it  ought  to  be  disturbed.  If  it  is  to 
be  impeached  by  third  parties,  it  must  be  on  clear 
evidence  of  some  interest  of  theirs,  that  is 
affected  by  the  grant ;  since  it  would  be  extremely 
hard  to  put  a  person  who  is  apparently  in  full  legal 
possession  of  such  an  instrument,  on  proof  of  its 
validity,  at  the  call  of  any  one,  who  may  allege  a 
possible  interest  only  in  the  grant.  Dr.  Bingham 
claims  no  title  in  this  chapel,  and  may  therefore 
be  entirely  unprovided  with  documents  to  repel 
any  claim  that  may  be  set  up. 

There  are  other  interests  indeed  in  which  every 
man  partakes,  such  as  that  of  maintaining  public 
order,  &c.  These  are  clear  and  direct,  and  universal^ 
and  will  entitle  any  one  to  institute  proceedings  to 
preserve  that  order.  But  such  proceedings  must  be 
adpublicam  vindictamf  and  by  criminal  articles  exhi- 
bited in  due  form,  which  is  the  usual  way  of  trying 
such  matters  as  the  present,  and  the  most  convenient. 
In  that  course  the  question  would  be  reduced  to 
one  point  only— the  right  of  the  party  who  is  the 
object  of  such  proceedings ;  whereas,  in  civil  suits,  a 
previous  question  may  arise^  of  equal  difficulty,  on 
the  right  and  *  title  of  the  person  instituting  the 
suit.  This  then  is  an  important  distinction ;  and 
I  know  of  no  case  of  civil  proceedings  of  this  kind, 
and  none  has  been  mentioned  in  the  argument, 
but  that  of  Lyne  v.  Harris  \  which,  as  far  as  it 


mm^ 
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The  Duke  of  gocs,  taking  it  with  deductions  on  account  of  irre- 
BiNOBAM.  *  gularity»  imports  in  the  Party ^  there  proceedings  a 
right  which  will  not  be  denied.  In  that  case  there 
was  a  civil  injury  sustained,  but  I  am  not  satisfied 
with  the  reasons  that  led  to  this  mo'^e  in  the  present 
case.  There  can  be  no  consideration  of  delicacy  re« 
specting  the  person,  in  the  nature  and  consequences 
of  criminal  proceedings,  that  should  myke  this  form 
of  dvil  proceeding  necessary,  or  expedient,  since 
ihejbrm  and  phrase  of  the  proceedings  only  are 
criminal,  where  they  are  had  to  try  a  civil  right : 
They  are  so  understood  by  the  Court,  and  convey 
no  imputation  on  the  party,  and  are  not  necessarily 
accompanied  with  costs*  The  civil  form  has  been 
adopted  in  this  case ;  and  it  is  not  for  the  Court 
to  consider  so  much  whether  it  is  expedient,  as 
whether  it  is  competent  ?  If  competent,  it  can 
only  be  on  the  ground,  that  the  licence  aiSects  or 
directly  tends  to  affect  the  interests  of  the  com- 
plaining party ;  that  inquiry  will  therefore  be  the 
first  object  of  the  attention  of  the  Court. 

The  licence  authorizes  Dr.  Bingham  simply  to 
be  ^* joint  PreacheTf**  and  not  to  qfficiate  generally^ 
nor  indeed  in  a  chapel  under  the  legal  Church 
Establishment,  for  it  is  called  z  pretended  chapel,-^ 
nor  authorizing  the  administration  of  sacraments 
or  sepulture,  or  conferring  any  title  to  fees,  obla- 
tions, or  obventions,  &c.  It  does  not,  therefore^ 
interfere  with  the  legal  dues  of  the  Incumbent* 
For  though  the  service,  under  such  licence,  may 
intercept  mere  voluntary  contributions ;  and  thougk 
this  consequence  might  be  an  object  of  consider* 
ation  with  the  Court,  where  the  title  of  the  par^ 
in  the  particular  church  was  established  on  any 

legal 
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legal  foundation, — it  is  not  so  dear  that  such  di-  Ji»  i>nKB  or 
version  of  mere  voluntary  contributions,  will  con-     biroham. 
atitute  that  direct  civil  injury,  which  can  properly 
be  made  the  Tubject  of  civil  proceedings  in  the 
Bcclesiastical  Ctiurt. 

The  case  of  Lyne  v.  Harris  is  not  analogous ; 
for  that  was  a  proceeding  instituted  by  the  Vicar  d£ 
a  Parish  with  a  Chapel  annexed,  against  a  party 
ofliciatingin  that  Chapel,  which  the  Vicar  claimed  as 
part  of  the  Parish  Church.  There  was  therefore  a 
direct  interest  in  the  emoluments  of  the  ChapeL 
And  the  authority  ofthat  precedent  is  by  no  means 
conclusive,  as  to  a  case  in  which  there  are  no  such 
interests  capable  of  being  alleged  as  the  foundation 
of  the  suit. 

That  a  Bishop  licensing  a  person  to  preach 
Vfitiiin  a  parish  (not  in  the  Parish  Church,  for  that 
is  clearly  and  entirely  in  the  Incumbent),  ought  to 
liear  the  Incumbent  first — is  a  proposition  generally 
true :  and  it  is  generally  true,  likewise,  that  the 
consent  of  the  Incumbent,  to  the  erection  and  use 
of  a  Chapel,  is  requisite.  No  decision,  that  I  know 
o^  has  gone  the  length  of  laying  down,  that,  even 
m  the  case  where  the  necessity  of  an  increased 
population  was  urgent,  and  where  the  consent  of 
the  Incumbent  has  been  obstinately  and  cause- 
lessly withheld,  the  Authority  of  the  Bishop,  who 
catainly  has  the  general  ctara  animarum  throughout 
the  whole  of  his  Diocese,  could  yet  be  interposed  to 
remove  the  obstruction.   When  such  a  case  arises, 
it  may  require  grave  consideration,  to  find  the  pro- 
per remedy,  against  so  improper  an  abuse  of  the 
general  rights. 

This  is  not,  however,  the  case  of  a  Spiritual  In- 
cumbent. The  Duke  of  Portland  does  not  claim 
qpiritual  incumbency— he  does  not  expressly  claim 
the  patronage  of  the  mother  church,  or  of  the 

M  Chapel 
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The  DuKt  of  Chapel— but  it  is  said,  that  as  lay  Rector,  imprO* 
BiNOHAM.  priator,  or  parson,  being  a  layman,  he  has  some,  or 
all  of  these  rights. — ^Nothing  can  be  more  clear  than 
that,  as  lay  rector^  he  has  not  cure  of  souls,  in 
fact,  or  in  presumption  of  law. — ^For,  as  to  what 
is  said  in  some  books,  that  he  may  have  it,  habitu^ 
aUier^  it  is  a  distinction  which  more  properly 
applies  to  cases  of  another  description,  where 
there  is  a  Spiritual  Rector  *  but  sine  cura^  and  an 
endowed  Spiritual  Vicar  of  the  same  Church,  who 
has  the  cnra  animarum,  acttuiliterj  whilst  the  other 
is  said  to  possess  it  only  haUtuaUter. 

The  foundation  of  that  opinion,  that  the  lay 
rector  had  the  cura  animarum^  habtttmtiter^  is  a 
dictum  of  Mr.  Noy^  in  argument  in  the  case  of 
Britton  v.  Wade  t,  referring  to  passages  in  the 
year  books,  which,  to  my  apprehension,  hardly 
appear  to  convey  any  such  meaning.  The  case  of 
Gierke  v.  H^ath  {,  was  one  in  which  there  was  a 
Spiritual  Rector,  and  endowed  Vicar,  in  the  same 
parish,  in  which  it  was  held,  that  both  may  have 
cure  of  souis,  making  institution  the  necessary 
foundation  of  such  cure :  and  I  think  the  eflfect  oS 
this  reasoning,  is  strongly  against  the  claim  of  a 
lay  rector  and  impropriator. 

It  must  be  evident  to  any  one,  who  considers 
the  history  of  impropriations,  that  a  lay  rector 
cannot  have  cure  of  souls :  And  the  statutes  §  of 
dissolution  having  directed  that  impropriations  it 

should 

'*  *'  Quand  il  n*y  a  plus  dliabitans  dans  une  parois^,  Soit  que 
^  les  gnerres,  soit  que  quelque  autre  raisoD,  les  ait  fait  disperaeft 
**  le  benefice  est  une  cure,  que  les  canonistes  appdilent,  cura 
^*  habiiu.'* — Loix  Eccl.  de  France  par  M.  de  Hencourt^  p.  20d» 

1 9 (HJacblB.      1 1  Mod.  p.  13.  2Keh. p.  484.  1  ;St(i.p.426. 

%  27  Ben.  8.  c.  28.    31  Hen.  8.  c.  13. 

^1  Impropriaie  h  used  as  synonymous  with  apptopriaie,  1  st  EUz* 
t,  19.   8ee«l8Q  Ist  and  2d  PkU,  and  Mary,  ch*  4.    In  a  petitioa 

to 
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should  be  held  by  laymen,  as  they  were  held  by  '^^^  ^^^  ^ 
the  religious  houses  from  which  they  were  trans-  binoham.  * 
ferred)  it  may  be  convenient  that  this  point  should  — — 
be  a  little  more  fully  considered. 

There  is  some  confusion  in  the  books,  in  not 
always  distinguishing  between  two  sorts  of  appro- 
priation, which  ^re  fundamentally  different.  Ap- 
propriations are  an  abuse  which  took  their  rise  in  the 
darker  ages.  They  are  termed  usually  in  the  canon 
law  "  anneaioneSf  donationes,  unioneSt*^  &c.,  and  the 
term  appropriation^  which  was  borrowed  from  the 
form  of  such  grant  "  in  proprios  usus^**  appears  to 
have  been  peculiar,  or  principally  confined  to 
England.  Dvcange  cites  a  letter  from  England^ 
in  which  it  is  used  *  :  It  is  seldom  indeed  to  be 
found  in  any  foreign  canon  without  reference  to 
this  country,  and  there  is  scarcely  a  foreign  writer 
who,  in  noticing  it,  does  not  say^  qitas  in  AngUa 
vacant  appropriationes. 

There  were  two  sorts  of  appropriation,  or  rather 
appropriation  was  authorized  to  be  made,  with 
different  privileges,  in  two  forms  t,  the  one  plena 
jure  J  sive  utroque  Jure,  tarn  in  spiriitialibus  quam  in 
temporalibuSy  where  the  interests  in  the  benefice^ 
botih  temporal  and  spiritual,  were  annexed  to  some 
religious  house,  and  the  other,  non  utroque  jure^ 
though  ptenojurcy  as  it  is  described,  in  temporalibus^ 

to  Parliament,  temp.  H.  8.  the  term  is  impropried ;  and  in  the 
XWtk  Henry  6th,  for  further  enforcing  15  Ate.  2.  c.  6.  and  4  Henry  A, 
c  12.,  which  did  not  receive  the  Royal  Assent,  the  terms  are 
**  Benefices  held  in  proper  i^e,"  so  also  in  15  Bk.  2.  c.  6.  See 
also  Kemiet  Appropriat.  p.  13 1 .  As  these  last  instances  were  be- 
fore the  dissolution  of  religious  houses,  there  appears  to  be  no 
real  distinction  in  the  origin  of  this  term,  though  it  may  have 
prevailed  subsequently  in  common  use,  as  to  interests  of  tMs  kind^ 
in  the  hands  of  Laymen,  as  mentioned  by  Ayliffe^  p.  90.  perhaps 
from  Spelman^  Tithes,  p«  137. 

*  Gloss,  p.  592. 

t  X«  5.  33.  3*    Ftoonnitan  et  Hoftiepsi%  in  loc  cit. 

M  8  where 
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F^RT^AH D  f.    ^^^^^  t:emporal interests  only  were  conveyed,  suph  as 
BiNOH  AM.     the  tithes  or  patronage  of  the  Benefice ;  bi,it  the  cuije 

aeth /on.  1793.  ^^ ^ouls  resided  in  an  endowed  perpetual  Vicar. 

In  the  first  species,  the  religious  house  had  the 
cure  of  souls  and  all  rights,  and  performed  the 
duties  of  the  Church  by  its  own  members,  or 
by  stipendiary  Curates ;  and  the  distinction  on 
this  point  is  summarily  described,  in  a  pasaage, 
from  the  proceedings  of  the  Court  of  Au- 
dience :  **  Cum  ecclesia  conceditur  alicui  mo- 
nasterio,  pleno  jure,  in  temporalibus,  tunc  ]E^ta- 
copi  debent  insUtuere  vicarium  perpetuum  ^  ubi 
vero  unitur  Mensae  Episcopali,  vel  Abbatiali,  et 
spectat  ad  iilam,  pleno  jure,  tam  in  spirituatibii8» 
quam  in  temporalibus, — tunc  ponitur  in  ea  pres- 
byter temporalis,  ad  nutum  removibilis,  ad  exer^ 
citium  cur^,  qme  principaliter  residet  in  eo  offus 
menscB  est  unita*.**  This  description  of  these  two 
species  of  appropriation  is  to  be  met  with^  also,  in 
frequent  passages  of  the  Aurea  swmma  HostiemiSf  a 
A.D.1S55.      learned  Commentator  of  the  thirteenth  Century  t^ 

Against  holding  benefices  pleno  et  utroque  JurCp 
great  complaints  were  made  in  the  GaUican  Churcb» 
in  which  on  no  subject  was  dissatisfaction  more 

*  Vicars  Plea,  p.  107.  Se Wen  on  Tithes,  c.  12.  AyliffesY^xet. 
66.    Lyndwoodf  157,  158. 

t  *'  Ubi  Ecclesia  ad  monasterium  pertinent  pleno  jure,  hi^be^  joior 
**  nasterium  in  ek  insdtutioneni,  destitutioneni,  invesdturam,  fiddi- 
*'  tatem,  obedientiam,  correctionem,  et  quasdam  alia :  Episcopus 
^*  nihilominus  desuper  est ;  nisi  privilegium,  vel  prsescriptio,  vel 
*'  contraria  consuetudo  obest :  sed  ubi  pleno  jure  non  pertinet* 
"tunc  habet  ibi  monasterium  temporalia,  et  reprsesentationem 

presbyter!  vicarii  tantum,  qui  non  debet  ab  Episcopo  redfi, 

nisi  per  monacbos  sutHciens  pordo  assignetur.**  On  a  fiirdier 
discussion,  bow  the  Bishop  could  grant  such  powers  in  pleno 
jurcj  being  greater  than  what  he  himself  possessed,  the  answer 
is,  "  non  potest  transferre,  nisi  ex  causft,  puta,  propter  pauper- 
"  tatem  mensee  religiosorum,  quae  non  su£Sdt  ad  sustentatiohem 
'*  ipsorum,"  &c.    lib;  It  p.  296t  et  seq.    De  officio  ordinarii. 

loudly 


aedi  /on.  179a  • 
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loudly  or  more  frequently  expressed.  And  it  is  men-  jhcDuKEof 

Portland  t>» 

tkmed)  as  afundamental  maxim  in  that  Church,  that,     binob  am. 
since  the  council  of  Constance  *j  it  has  become  a 
Intimate  cause  of  revocation  in  that  kingdom. 

In  England  it  was  ordained  by  the  constitution 
KiiOthobonf  that  all  religious  houses,  \\  hich  possessed 
chufches  in  proprios  usus,  should  present  Vicars, 
vrith  competent  endowment,  to  the  Diocesan,  for 
iitetitution,  within  the  space  of  six  months ;  and 
that  if  they  failed  so  to  do,  the  Bishop  was  em- 
powered to  fiU  up  the  vacancy:  This  however 
proved  insufficient  against  the  power  of  the  monks. 
The  Civil  Legislature  next  interfered,  and  passed 
the  statutes  15  Rich.  2.  c.  6.,  4  Hen.  4f.  c.  12.,  which 
require  that  vicarages  should  be  regularly  endowed. 
Such  was  the  general  and  legal  character  of  appro- 
priations in  England,  by  the  canon  law,  and  by  the 
statutes  of  the  realm.  The  Vicarage  became  a 
benefice  with  cure  of  souls,  and  the  monks  held  m 
froprietatem,  in  some  sort,  as  a  lay  fee.  f 

Bat  after  the  statute  of  appropriations,  the  monks 
W^ire  too  subtle  and  cunning  for  the  law,  and 
still  nevertheless  obtained  appropriations,  as  an- 
nexed to  their  tabled,  as  before,  under  the  plea  of 
poverty  i(nd  inability  to  support  themselves* 
These  uniones  ad  mensamj  for  the  sustentafidii 
of  the  monks,  were  always  presumed  in  law^  to 
be  in  utroque  jurcy  and  it  was  an  universal  rule 
that  they  were  never  vacant,  but  that  there  was  a 
perpetual  plenary ;  as  it  had  been  held,  that  the 
ea'non  "  de  supplendd  negUgentidtj^  which  gave 
the  right  of  presentation  on  lapse,  did  not  apply  to 
s^cfa  appropriations.  The  monks,  who  thus  may 
be  said  to  have  been  the  immortal  Incumbents,  had 


>*a^ 


*  A.  D.  1414,  Concil.  Gener.  torn.  12.  p.  254.  Vicai^s  Flea,  p.  4. 
t  Oi&foii,  719.  MaUet  v.  Trigg,  1  Vem.  42, 
t  X.  1. 10.  2.    Clem.  1. 1. 5.   Yicai^s  pleu,  107. 

mS  the 
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p^*T^AND  f  '^®  ^^^^  ^^  ^^^  remaining  in  them,  and  the  m&> 
Bingham,  mstcr^whom  they  employed,  was  a  mere  stipendiary. 
TZ  From  this   root   spruni;  the  peculiar  kind  of 

appropriation,  without  a  vtcarage  endowed;  ana 
this  is  the  origin  of  Stipendiary  Curacies,  in  which 
the  Impropriator  is  bound  to  provide  Divine  Ser« 
vice — but  may  do  it  by  a  Curate,  not  instituted, 
but  only  licensed  by  the  Bishop ;  and  might  reckon 
himself  under  no  obligation  to  present  a  Vicar  to 
the  fiishop  for  Institution,  but  might  provide  for 
the  Service  of  the  Church,  as  the  Monks  did,  by  a 
licensed  Curate.  Since  that  time,  the  statutes  of  dis* 
solution  enact,  that  benefices  of  every  description 
should  be  held  as  they  had  been  held  by  the  dis^ 
solved  religious  houses,  a  grantee,  who  has  obtained 
what  was  before  held,  as  above  described,  ad  tneti'- 
Sam,  pleno  et  utroquejure,  would  have  the  complete 
incumbency,  as  intitulatus^  and  beneficiary.  If  such 
an  impropriator  should  take  orders,  he  might  per* 
form  the  offices  of  the  Church  without  institutionj^ 
only  taking  the  oaths  imposed  by  later  statutes. 
And  it  would  be  only  the  circumstance  of  not  being 
in  orders,  that  would  prevent  him  from  exercising  his 
ecclesiastical  rights,  in  full  form,  as  those  spiritual 
persons,  tfie  monks,  did  before.  But  it  was  not  sa 
in  ordinary  impropriations,  in  which  there  had 
been  a  vicarage  endowed ;  because  the  Vicar  holda 
by  something  extrinsic  of  the  impropriator. 

Mary-k-bone  may,  for  any  thing  which  the  Court 
knows,  be  an  impropriation  of  this  peculiar  kind ; 
and  the  Duke  of  Portland  may  be  the  real  bene«« 
ficiary,  and  entitled  to  claim  as  such.  But  he  has 
not  done  so  in  the  present  instance,  claiming  only  as 
lay  rector,  impropriator^  ^uid  parson.  Now  a  parson 
has  temporal  rights ;  and  the  term  being  joined 
with  tl^t  of  lay  rector,  must  be  understood  in  a 
qualified  sens^  and  as  referring  only  to  lay  rights. 

The 


CONSISTORY  COUBT  OF  LONDON.  I67 

Hie  terms  rector  and  parson  do  not  add,  ne«  Hmdckkot 
cessarily,  therefore,  to  the  term  impropriator.  BiMOBAMr 
Then  in  what  character   am.  I  to  consider   the  ■ 

Duke  of  Portland  in  this  case  ?    As  ordinafy  m^  ***'^^-  ''^ 
propriator?  or  as  extraordmaary — ^holding  tOroque 
JurCj  but  standing  ofi  privileges^  which,  founded  as 
they  were  on  abuse,  were  yet  in  their  own  nature 
limited  to  persons  possessing  a  spiritual  character  ? 

In  the  presumption  of  the  canon  law,  the  monks 
were  held  to  be  impropriators  in  the  ordinary  and 
common  way :  so  says  Hostiensis^ — <<  Semper  prse- 

sumo  contra  Monachos,  nisi  authoritatem  Epis- 

copi  probent  intervenisse  •/'  And  this  pre- 
sumption is  still  more  strongly  fortified,  in  the  law 
of  England,  by  the  statute  of  impropriations,  and 
the  further  presumption,  that  the  provisions  of  that 
statute  have  been  observed.  The  presumptions  of 
law  then  are,  that  the  benefice  though  improprip 
ated^  is  not  im^pioprisited plena  ettitroque  jure;  and 
if  so,  that  there  is  an  endowed  minister  to  whom 
the  cura  animarum  belongs.  It  is  true,  that  where  a 
person  claims  tithes  as  a  Vicar,  he  must  shew  his 
endowment,  in  order  to  shew  of  what  he  is  endowed  1 
but  in  him  the  cure  of  souls  entirely  resides.  And 
it  is  clear  that  the  Duke  of  Portland^  claiming  as 
lay  rector^  does  not  shew  the  cure  of  souls  to  be  im. 
i^  and  the  legal  presumption  is  against  him. 

But  the  right  of  patronage  in  the  Mother  Churchy 
is  suggested  as  a  ground  of  interest.  Supposing 
him  to  be  necessarily  patron,  vi  termini^  I  in- 
cline to  the  opinion  that  such  right  will  not  con- 
stitute an  interest,  that  will  sustain  proceedings  of 
this  description.  For  what  is  it  ?  A  mere  right 
to  present,  and  therefore  accompanied  with  all 
rights  of  action  concerning  the  presentation.  But 
other  actions,  respecting  the  interest  of  the  Churchy 
belong  to  the  Incumbent,  in  whom  the  fee  is,  and 

f  Aur.  Summ.  p.  297. 

M  4  not 
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The  Duke  of   not  to  the  patroD,— except  in  two  instances  :• 
BwoHrM.*''   where  the  Clerk  was  himself  the  wrong  doer  •  j 


'  the  other  f,  when  the  Benelfice  was  vacant,  and  there 

m.  1792.  ^^  ^^  ^^^  ^^  protect  the  rights  of  the  Church,. 

These  arose  ea:  necessitate  reij  and  form  therefore 
no  precedent  for  other  cases,  not  lying  under  sitili-- 
lar  necessity.  It  is  not  pleaded,  in  this  case,  that  the 
Church  is  vacant,  and  it  is  not  to  be  presumed;-— 
patrons  are  not  generalfy  entitled  to  institute  such 
actions.  Indeed  the  claim  is  not  described  to  be 
made,  asjbr  the  patron.  And  though  it  might  be 
shewn,  that  as  impropriator  he  may  be  the  patron^ 
there  are  so  many  instances,  in  which  that  conse- 
quence might  not  attach,  that  it  cannot  be  gene-^ 
rally  assumed,  on  mere  implication  of  law. 

As  to  an  implied  right  of  patronage  to  a  CSiapel^ 
arising  from  the  right  of  patronage  to  the  Mother 
Church,  questions  have  been  agitated  between  the 
patron^  and  the  rector,  of  the  mother  church,  and 
have  been  not  always  determined  in  one  and  the 
same  way.  But  the  balance  of  authority  is  greatly  on 
the  side  of  the  Incumbent,  and  it  is,  since  the  case 
ofDucon  V.  Kershaw  If  considered  as  settled  in  fa- 
vour of  the  Incumbent.  In  the  case  of  Herbert  v* 
the  Dean  and  Chapter  of  Westminster^  it  was 
finally  settled  that  the  right  of  nomination  lay  in 
the  Dean  and  Chapter,  after  a  strong  inclination 
of  the  ChanceUor's  mind  to  lodge  it  otherwise.^ 
But  the  Dean  and  Chapter  were  spiritual  persons^ 

*  Strachey  v.  Frands^  2  Atkins,  217,  Barnardision,  399. 

t  Jn  Hoskim  v,  Featherstone,  2  Browns  Chancery  Rep.  552. 

X  Jmbler^s  Rep.  p.  529. 

§  1  Peere  miUams,  774.  See  also  Mallet  v.  Trigg.  The  Lord 
ClMncellor  Nottingham  observed,  **  Tliere  was  a  great  difference  as 
**  to  the  Parson's  right  of  naming  or  choosing  hia  Vicar,  where  tbe 
'*  Fiurspn  was  of  a  lay  fee,  and  where  he  had  a  cure  ofsouli,-  ior, 
**  in  the  latter  case,  there  was  reason  he  should  approve  of  the 
"  man,  who  was  to  act  under  him  in  80  high  a  trust*"   lFer.p.42* 

possessing 
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possessing  the  same  rights  pleno  et  utroque  jurCy  TheDuKEof 
which  the  abbot  and  monks  had  done  before.  They  ^b^noham.*^* 

were  actual  incmnbents,  and  served  the  church — 

and  chapels  of  Saint  Margaret  by  one  of  their  own  ^^^'^'  »y««- 
body,  and  were  in  that  character  entitled  to  no- 
minate. The  Duke  of  Portland,  being  a  fay  rector^ 
and  being  disabled  by  his  lay  character  from  any 
power  of  serving  the  church,  cannot,  till  that  in- 
capacity is  removed,,  enjoy  the  same  precise  extent 
of  right,  as  was  attributed  to  the  Dean  and  Chapter 
in  their  spiritual  character. 

Having  thus  considered  the  several  foundations 
of  right  or  interest,  which  have  been  very  learnedly 
pressed  and  discussed  in  argument,  I  am  of  opinion 
that  enough  is  not  shewn  to  distinguish  the  Duke 
of  Portland  from  other  common  impropriators.  If 
he  does  possess  rights,  that  would  so  distinguish 
him,  they  are  not  shewn,  in  the  characters  m  which 
he  claims ;  and  I  therefcxre  dismiss  Dr.  Bingham 
from  the  effect  of  the  present  citation*  ♦ 

By  57  G,  3.  c.  98.  Provisions  were  made  for  the  sale  of 
the  Impropriate  Rectory  and  right  of  presentation  of  and 
to  the  perpetual  curacy  ofSaini  Mafy-le-bone  to  the  Crown, 
widi  the  several  chiqiels  caUed  Portman  Chtifelf.  BerUinck 
(^mpelj  Qftebec  Chapel^  8tc  &e.  with  a  view  t»  the  future 
division  and  improvement  of  the  said  Parish,  as  specified  in 
the  said  act,  and  on  the  terms  therein  contained. 


*  A  citation  was  afterwards  taken  out  against  Dr.  Bu^Aemiy  sdthMv.ifgS* 
on  tbe  part  of  the  Duke  of  Portland^  reciting  the  Duke  to  be 
Fatron,  Rector,  Impropriator,  Beneficiary,  Incumbent,  and 
Parson  Imparsonee,  of  t?ie  parish  of  St.  Mary-le^bone,**  calling 
on  Dr.  Bingham  **  to  appear  and  receive  articles,  and  also  to  bring 
**  in  his  licence,  and  shew  cause  why  it  should  not  be  revoked,  as 
'*  unduly  obtained.'*  Objections  were  taken  to  the  form  of  the 
proceeding,  under  protest,  which  were  over-ruled.  Articles  were 
scfterwards  given,  which  were  also  opposed,  but  admitted.  That 
juf^gment  was  affirmed,  on  appeal,  by  the  Court  of  Arches,  in 
Moig  1793,  and  subsequently  by  the  Court  of  Delegates,  in  May 
1795.  The  cause  was  then  discontinued,  and  nothing  more  up* 
pears  to  have  been  done  upon  it.  # 
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The  Office  of  the  Judge  promoted  by 
HUTCHINS  V.  DENZILOE  and  LOVELANDi. 

9th  /«6. 1792.  npHIS  was  a  proceeding  against  the  Churchwardens 
^rocetdmg^  of  the  parish  of  St.  Botolphj  AldersgatCf  at  the 

chuidiWaitien,  proHiotion  of  the  Rev.  John  HtUchins,  officiating 
tT^soM^d  and  licensed  Curate  of  the  said  parish,  by  articles ; 
f^rf't^ing,  and  the  offence  was  thus  stated  in  the  citation : 
jcc.  whidi  had     «  More  especially  for  obstructing  and  prohibitinir. 

been  authonzed  r  J  or  o» 

by  the  Minister,  «  by  your  owu  pretended  power  and  authority, 

<<  and  declaring  your  resolution  to  continue  to 
<<  obstruct  and  prohibit,  the  singing  or  chanting  by 
^*  the  parish  clerk  and  children  of  the  ward,  and 
<'  congregation,  accompanied  by  the  organ.'^  * 

On  the  part  of  the  Churchwardens,  it  appears 
to  have  been  supposed,  that,  as  they  paid  the 
organist  and  managed  the  children,  they  were  to 
direct  when  the  organ  should  or  should  not  play,  and 

when 


17th  Nov.  *  In  this  case  a  question  of  practice  arose  on  the  prayer  of  Bin 

Quettkm  of       DenzHoCi  whp  had  given  an  absolute  appearance  to  a  citation  per* 
Wheth^^  a     sonally  served  upon  him,   **  to  appear  on  the  first  day  of  the  ses^ 
dutkm  to  ap.     ••  gion,"  and  then  appeared  in  Court,  and  prayed  "  that  the  articles 
1^  and  re.     **  should  tmm«dia<eZy  be  exhibited  against  him,  on  the  same  Court- 
cehre  mtida^      «  day,  or  otherwise  that  he  might  be  dismissed.*'    The  Promoter- 
L^emid^'to"    prayed  the  continuance  of  the  cause  till  the  next  Court^Uty,  alf^ 
demand  that  the  leging  it  to  be  the  practice  to  allow  such  time.      The  Court 
dXeradon the  ©^served, — ^The  grounds  of  the  objection  are  very  imperfectly 
lint  Coun^dayt    stated   in  the  act :    It  is  alleged  only  **  that  the  words  thai 
^  *^  d£^     '*  '^  ^^^^  ^^  ^®  citation,  bound  the  party  to  time  as  well  as 
he  dHauaMd.^—   *^  place,**  in  criminal  proceedings,  although  the  practice  is  al« 
Mot  10  held.       lowed  to  be  different  in  civil  cases ;  but  no  proof  is  given  of  the 
enstence  of  such  a  rule,  except  some  andent  authorities,  which 
extend  to  civil  cases  also,  and  are  admitted  to  be  obsolete  as  ta 
them.  On  reason  and  principle,  the  rule  should  be  the  same  in  all 
cases,  and  precedents  have  been  cited  in  which  time  has  been  al- 
lowed.   It  is  said,  there  was  po  prayer  of  diaAiissal  in  those 
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^hen  the  children  should  or  should  not  chant*  HnTcuwiv. 

The  Clergyman  had  ordered    the    playmg  and  ^uA^lamd?*' 

smging  at   certam  parts  of  the  servicer  —  The  ' 

Churchwardens  forbad  both.  ^  ^'*'  ''^'• 

Judgment. 

Sir  WiUiaim  Scott. — ^Tliis  is  a  proceeding  by 
articles  against  the  Churchwardens  of  St.  Botolph^ 
AldersgatCy  the  nature  of  which  has  been  fully  set 
forth. 

The  articles  are  objected  to,  on  many  grounds* 
— ^First,  on  point  of  form,  that  they  are  not  against 
the  proper  parties ;  for  that  if  it  was  criminal  to 
discontinue  the  chanting,  it  was  so  in  those  who 
discontinued  it, — ^in  the  organist  and  clerk ;  and 
that  the  threats  of  the  Churchwardens  to  enforce 
acquiescence  to  their  directions,  would  not  dis- 
charge those  other  persons  of  responsibility ;  for 
though  the  Churchwardens  might  have  authority 
to  command,  yet  if  that  command  was  illegal,  it 

casea,  but  when  the  stream  of  practice  has  flowed  uniformly  and 
silently  one  way,  it  shews  almost  as  strongly,  as  decided  cases, 
the  sense  of  all  practisers.  But  it  is  said,  the  rule  is  enforced 
in  cases  of  Defamation.  In  that  class  of  cases,  founded  on  re- 
proachful words,  and  mostly  between  the  lower  orders  of  the 
people,  there  is  a  strong  call  on  the  Court,  to  make  the  necessity 
of  personal  attendance  as  short  as  possible ;  and  therefore  a  dis- 
tinction may  properly  be  made  in  such  cases,  under  the  discretion 
of  the  Court.  In  criminal  cases,  the  Court  will  certainly  expect 
all  reasonable  eiqpedition,  and  will  discountenance  any  unneces- 
sary delay :  but  when  a  prosecutor  conforms  to  the  practice  of 
the  Court,  It  cannot  impute  criminal  negligence  to  him.  Then 
the  only  question  is,  AVhether  the  party  is  chaigeable  with  criminal 
Inactivity  ?  I  think  he  is  not :  The  prayer  of  the  promoter  is  only 
'*  for  i  continuance  till  the  next  Court-day  ;'*  and  although  the 
cause  began  in  the  vacation,  and  there  may  have  been  time  for 
the  articles  to  be  prepared,  yet,  as  the  practice  of  the  Court  has 
been  understood  to  be  otherwise,  and  as  the  party  could  not  know 
what  appearance  would  be  given,  I  shall  allow  the  continuance* 
and  overrule  the  prayer  of  dbmissal. 

was 
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9Cii#(ed.l799. 


HuTCHiNi  0.  was  not  to  be  obeyed.  But,  surely,  if  a  command 
lotVland.  is  illegal,  it  is  a  distinct  misdemesnor  in  the  per- 
son  who  gives  it ;  as  if  a  Churchwarden  should  give 
orders  to  remove  a  monument  or  a  body,  without 
a  faculty,  he  may  be  sued  in  the  Ecclesiastical 
Courts* 

An  objection  has  also  been  taken,  that  the 
articles  do  not  agtee  with  the  citation,  by  their 
dropping  a  part  of  the  charge  *.  This  position 
makes  it  incumbent  then  to  maintain,  that  the 
whole  makes  one  charge,  which  is  ^ot  divisible— 
and  that  taking  away  a  single  part  makes  a  new 
charge,  which  the  party  had  no  notice  to  defend* 
The  citation  is  divided,  in  fact,  into  two  charges^ 
which  have  one  thing  in  common,  that  they  were 
both  obstructions  to  the  service,  but  yet  they 
were  distinct  obstructions.  Anodier  objection  is, 
that  no  law  has  been  set  forth :  to  which  it  has 
been  answered,  that  where  the  general  law  is 
relied  on,  it  is  not  necessary  that  it  should  be  spe- 
cifically stated. 

The  real  question  in  the  case  is,  whether  the  fact 
charged  is  of  a  criminal  nature?  The  chaige 
is  that  of  having  obstructed  a  practice  approved  of 
by  the  inhabitants  and  by  the  Bishop.  These  are  the 
material  averments,  —  for  the  statement,  that 
it  had  been  done  by  the  approbation  of  former 
Churchwardens,  is  of  little  effect,  as  that  could 


*  Tlie  variance,  that  was  stated  to  exist,  between  the  citation 
and  articles  was,  that  in  the  former,  the  Churchwardens  were 
called  upon  to  answer  for  '<  obstructing  the  singing,  in  the 
**  morning  and  afternoon,  two  sentences  from  the  prose  psalms 
'*  of  Davidf  and  also  for  obstructing  the  singing  Gloria  Patri  in 
**  prose,"  while  in  the  latter,  it  was  only  charged  **  that  they 
"  prolubited,  by  their  pretended  authority,  the  singing  of  the 

Gloria  Patri  in  prose  at  the  conclusion  of  the  psalms  of  Daivid, 

and  m  other  parts  of  the  divme  service.** 

not 
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not^n  this  instance  operate  as  a  rule  to  tbeir  sue-    hutchinsv. 

<^eSSOr8.  lovt^LAn. 

The  first  point  is,  whether  these  Chmfd^^^ens 
have  a  right  to  interfere  in  the  service  c^  the 
Clujurch  ?  as  if  that  interference  is  legal  in  any  case^ 
it  is  sp  in  the  present    To  ascertain  this,  it  is 
proper  to  consider  what  are  their  duties :  and  I 
conpeivcp  that  originally  they  were  confined  to  th^ 
care  of  the  ecclesiastical  property  of  the  Parishf 
over  which  they  exercise  4  discretionary  power  for 
specific  purposes.    In  all  other  respects,  it  is  aa 
<^e  of  observaticMi  and  complaint^  but  not  of 
oonlxol,  with  respect  to  divine  worship ;   so  it  i^ 
Mod  down  in  Ayliffe^f  in  one  of  the  best  dissertff* 
tioD^  on  the  duties  of  Churchwardais,  and  in  the 
oanons  of  1571  f.    In  these  it  is  observed^  tluit 
Churchwardens  are  appointed  to  provide  the  fiif^ 
niture  of  the  Church,  the  bread  and  wine  for  the 
lidy  sacramenty  the  surplice,  and  the  books  ne- 
cessary for  the  performance  of  divine  worship,  aiMl 
auch  as  are  directed  by  law  ;  but  it  is  the  Minister 
^who  has  the  Vtse,.    If,  indeed^  he  errs  in  this  re* 
Gpect,   it  is  just  matter  of  complaint,  which  tbe 
Churchwardens  are  obliged  to  attend  to;    but 
the   law   would    not    oblige  them  to   complain^ 
if  they  had  a  power  in  themselves  to  redress  the 
abuse. 

In  the  service,  the  Churchwardens  have  nch 
thing  to  do,  but  to  collect  the  s^ms  at  the  ofier- 
tojy.;  and  they  may  refuse  the  admission  of 
strange  Preachers  into  the  pulpit.  For  this  pur- 
pose they  are  authorized  by  the  canon  t^  but 
hem  7  when  letters  of  Orders  are  produced,  their 
authority  ceases.      Again,  if  the  minister  intro- 
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•  Parergap,  p.  170.  t  c-  5« 

\  1603.  C.50. 

duces 
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HuTCBiNtv.  duces  any  ilregularity  into  the  service,  they 
LoTKLAND.  have  no  authority  to  interfere,  but  they  may 
complflfai  to  the  Ordinary  of  his  conduct.  I 
do  not  say  there  may  not  be  cases,  where  they 
may  be  bound  to  interpose ;  in  such  cases,  they 
may  repress,  and  ought  io  repress  all  indecent 
interruptions  of  the  service  by  others,  and  are 
the  most  proper  persons  to  repress  them,  and  they 
desert  their  duty  if  they  do  not  And  if  a  case 
could  be  imagined,  in  which  even  a  preacher  him- 
self was  guilty  of  any  act  grossly  offensive,  either 
from  natural  infirmity  or  from  disorderly  habits, 
I  will  not  say  that  the  Churchwardens,  and  even 
private  persons,  might  not  interpose  to  preserve 
the  decorum  of  public  worship.  But  that  is  a  case 
of  instant  and  overbearing  necessity,  that  super- 
sedes all  ordinary  rules.  In  cases  which  fall 
short  of  such  a  singular  pressure,  and  can  await 
the  remedy  of  a  proper  legal  complaint,  that  is  the 
only  proper  mode  to  be  pursued  by  a  Church- 
warden,— ^if  private  and  decent  application  to  the 
minister  himself,  shall  have  failed  in  preventing 
what  he  deems  the  repetition  of  an  irregularity. 
At  the  same  time,  it  is  at  his  own  peril  if  he  makes 
a  public  complaint,  or  even  a  private  complaint, 
in  an  offensive  manner,  of  that  which  is  no  irregu- 
larity at  all,  and  is  in  truth  nothing  more  than  a 
misinterpretation  of  his  own.  I  shall  pass  over  a 
case  which  has  been  cited  from  the  State  Trials  ♦ ; 


*  Trial  at  Rochester  Assizes,  July  1719»  before  Sir  Lyttleton' 
Powys,  ?ol.  10.  app.  p.  88.  fol.  ed.  In  this  case,  on  acoUecUon 
for  charity,  in  the  Church  of  Chislehurst^  the  Magistrates  inter- 
fered, and  a  scene  of  violence  and  confusion  ensued.  They 
indicted  the  Clergyman  at  Rochester  Assizes  for  collecting 
money  without  authority.  The  Clergyman,  in  the  mean  time,  in- 
stituted proceedings  in  the  Ecclesiastical  Court  of  Rochester 
against  the  persons  who  interrupted  the  offices  of  the  Church. 

as 
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it  was  one  of  party  heat,  that  took  place  in  hutcbixs  i;. 
times  of  party  ferment,  and  is  of  smaller  authority  ^LoviLl*!^ 
^n  that  account.  • 

I  am  next  to  consider  whether  the  Church  war-  «*^^**-*7^' 
dens,  if  having  authority,  have  interposed  in  this 
case  to  hinder  an  illegal  or  legal  act  ?  And  in  this 
branch  of  the  question  I  dismiss  all  consideration, 
of  expediency,  which  is  in  the  Ordinary  himself 
alone,*— *the  Court  judges  only  of  the  legality. 
Has  then  the  Bishop  a  discretion  upon  this  sub- 
ject ?  Those  who  have  undertaken  to  shew  that 
he  has  not,  must  shew  a  prohibition  which  re- 
strains it ;  and  in  order  to  establish  this^  it  is  said, 
^t  though  singing  part  of  the  Psalms  is  properly 
practised  in  Cathedrals,  it  is  not  so  in  Parish 
Churches.  No  law  has  been  adduced  to  this 
efiect,  but  modem  usage  alone  has  been  relied 
on ;  and  it  is  said  that  such  has  been  the  practice 
fix>m  the  time  of  the  Reformation.  This,  however, 
is  not  supported  by  any  particular  statement  of 
fact  or  authority. 

In  the  primitive  churches,  the  favourite  practice 
of  the  Christians  to  sing  hymns  in  alternate  verses^ 
is  expressly  mentioned  by  Plmy^  in  one  of  his 
]^isdes  to  the  Emperor  Trepan  ♦.  The  Church  of 
Ti&me  afterwards  refined  upon  this  practice ; — as  it 
was  their  policy  to  make  their  Ministers  considerable 
in  the  eyes  of  the  common  people ;  and  one  way 
of  effecting  that^  was  by  appointing  them  sole 
officers  in  the  public  service  of  the  Church ;  and 
dlifficult  music  was  introduced,  which  no  one  could 
execute  without  a  regular  education  of  that  spe* 
cies.  At  the  Reformation  this  was  one  of  the 
grievances  complained   of  by  the  laity;   and  it 

*  <*  Affirniabant  banc  fiiisse  summam  vel  culpaesuae,  vel  errorUy 
*'  quod  essent  soliti,  stato  die,  ante  lucem  conyenire,  carmenque 
f*  Christo,  quan  Deo,  dioere  aecum  inyiceiu.'[-*Ep.  tit.  10.  97 

became 
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HuTCBiMi  V.  became  the  distinguisluDg  mark  of  the  ReformetSf 

LoYKLAND.    to  use  phun  music,  m  opposition  to  the  complex 

•""■""" —    musical  service  of  the  Catholics.     The  Lutheran 

'^^*^'  Church,   to  which    the  Church  of  England  has 

more  conformed  in  discipline,  retained  a  chorii 

service.*  The  Cabnnistic  Chur^^es,  (^  which  it  has 

sometimes  been  harshly  said,  *<  that  they  think  to 

find  religion  wherever  they  do  not  find  the  Churdi 

of  RomCf*"  have  discarded.it  entirely,  with  a  strong 

attachment  to  plain  congr^ationsd  melody,— and 

that  perhaps  not  always  of  the  most  harmomoitt 

kind. 

The  reformation  of  the  Church  o{  England^wld^ 
was  conducted  by  authority,  as  all  Re,formati(Nid 
should  be,  if  possible,  and  not  merely  by  popular  im* 
pillse,  retailed  the  choral  service  in  Cathedrals  and 
collegiate  Chapels.  There  are  certainly,  in  modem 
usage,  two  services'to  be  distinguished ;  one  the  Ca^ 
thedral  Service,  which  is  performed  by  persons  who 
are  in  a  certain  degree  professors  of  music,  in  which 
others  can  join  only  by  Ear ;  the  other,  in  whidh 
the  seiTice  is  performed  in  a  plain  way,  and  in 
which  all  the  congregation  nearly  take  an  equal 
part.  It  has  been  argued,  that  nothing  beyond 
this  ought  to  be  permitted  in  ordinary  parochial 
service;  it  being  /^/ which  general  usage  at  the 
pc^ent  day  alone  permits.    But  that  carries  the 

*  See  the  CJommen  Seniee  of  theeeChuidies.— -7%«  agreemOU 
rf  the  Im^kamn  ChMrche$  mih  tim  Ckurch  of  Bhgland  wn  aet 
Ibith  in  a  Tract  under  that  title,  in  1715.  In  which  it  is  m), 
"  It  might  indeed  have  been  shewn  further ;  the  agreement  of  the 
"  Lutheran  Churches  with  ours,  in  the  manner  of  celebrating 
«  the  public  worshrp, — that  they  agree  with  us  itt'using  aLituifgrt 
<<  ia  singing  of  Anthems,  he.    But  it  is  not  necessary .**    p.  1(K 

The  above  tract  appears  to  have  been  written  to  obviate  any 
public  prejudice  against  the  Illlistrious  House  of  JSonover,  on 
•Qcoimt  ofKlbg^tooT^e  die  1  at  being  n  Lutheran. 

dis- 
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distinction  further  than  the  law  will  support — ^for,    ^^^ 
if  inquiries  go  further  back,  to  periods  more  nearly  andLovBLAND. 
approaching  the  Reformation,  there  will  be  found       ^^ 
authority  sufficient,  in  point  of  law  and  practice, 
to  support  the  use  of  more  music  even  in  a  Parish 
Church  or  Chapel. 

The  first  Liturgy  was  established  in  the  time  of 
Edward  VI.,  in  1548.  This  was  followed,  after  a 
lapse  of  four  years,  by  a  second,  which  was  pub- 
lished  in  the  reign  of  the  same  king,  in  1552 ;  and 
the  third,  which  is  in  use  at  present,  agreeing  in 
substance  with  the  former,  as  ordained  and  pro- 
mulged  1  EHz.  in  1559. 

It  is  observable  that  these  statutes  of  EdwardVL^ 
which  continue  in  force,  describe  even.service  as 
even-song.  This  is  adopted  into  the  statute  of  the 
first  of  Elizabeth.  The  Liturgy  also  of  Edward  VI. 
describes  the  singing  or  saying  qfeven^song ;  and 
in  the  communion  service,  the  Minister  is  directed 
to  sing  one  or  more  of  the  sentences  at  the  Offer- 
tory. The  same  with  regard  to  the  Litany ; — tfiat  is 
appointed  to  be  stmg.  In  the  present  Liturgy,  the 
Bsalter  is  printed  with  directions  that  it  should 
be  said  or  sung,  without  any  distinction  of  Parish 
Churches,  or  others ;  and  the  Rubric  also  describes 
the  Apostles  Creed  "  to  be  sung  or  said  by  the 
"  Minister  and  people,*^  not  by  the  Prebendaries, 
Canons,  and  a  band  of  regular  choristers,  as  in 
Cathedrals ;  but  plainly  referring  to  the  ser- 
vice of  a  Parish  Church.  Again,  in  the  Burial 
Service :  —  part  is  to  ^  sung  by  the  Minister 
and  people  ;  so -also  in  the  Athanasian  and  Nicene 
Creeds. 

The  Injunctions^  that  were  published  in  1559  by 

N  Queen 
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HoTCHiNi  p.   Queen    Elizabelh  *,    completely  sanction     ^*  the 
Jal^eHId.  "  cmitinuance     of    singing    in    the    Church,'* 

' distinguishing   between    the   music  adapted   for 

9d>j0».]79f.  cathedral  and  collegiate  Churches,  and  parochial 
Churches ;  also  in  the  Articles,  for  the  administcar 
tion  of  Prayer  and  Sacraments  set  forth,  in  the 
further  Injunctions  of  the  same  Queen,  in  1564, 
the  Common  Prayer  is  directed  '<  to  be  said  or 
'*  sung  decently  and  distinctly,  in  such  place  as 
*'  the  Ordinary  shall  think  meet,  for  the  largeness 
<<  and  straitness  of  the  Church  and  Choir,  so  that 
'<  the  people  may   be  most  edified  f/'     li^  then. 


•  « 


For  the  encouragement  of  the  art,  and  the  coDtiiiiianee 
of  the  me  of  singUig  in  the  Church  of  Englamd,  it  is  et^otoed* 
That  because  in  divers  Collegiate,  as  also  in  some  Parish 
"  Churches,  heretofore  there  hath  been  livings  appointed  for 
**  the  maintenance  of  men  and  children  for  singing  in  the  Churdit 
"  by  means  whereof  the  laudable  exercise  of  music  hath  been 
**  had  in  estimation,  and  preserved  in  knowledge :  The  Queen's 
Mijestj,  neither  meaning  in  anywise  the  decay  of  any  thing 
that  might  conveniently  tend  to  the  use  and  continuance  of  the 
**  said  science,  neither  to  have  the  same  so  abused  in  any  part  of 
'*  the  Church,  that  thereby  the  Common  Prayer  should  be  the 
^  worse  understood  by  the  hearers,  willeth  and  commanded!, 
**  that,  first,  no  alterations  be  made  of  sudi  assignments  of 
Livings,  as  hath  heretofore  been  appointed  to  the  use  of  singing 
or  music  in  the  Church ;  but  that  the  same  so  remain  ;  and 
that  there  be  a  modest  and  distinct  song,  so  used  in  all  parts 
of  the  Common  Prayers  in  the  Church,  that  the  same  may  be 
as  plainly  understood  as  if  it  were  without  singing ;  and  yet 
nevertheless,  for  the  comfort  of  such  as  delight  in  music,  it 
may  be  permitted,  that  in  the  beginning  or  in  the  end  o£ 
Common  Prayer,  either  at  morning  or  evening,  there  may  be 
sung  an  hymn,  or  such  like  song  to  the  praise  of  Almighty 
"  God,  in  the  best  melody  and  music  that  may  be  conveniently 
devised,  having  re^>ect  that  the  sentence  of  the  hymn  may  be 
understood  and  perceived/'  Vid.  also  Reformatio  Legum 
Eccl.  p.  86.  s.  5. 
t. s.  I. 

chanting 


« 

« 


gih  Feb.  \79^- 
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chanting  was  unlawful  any  where  but  in  Cathe-    hutchins  v. 
drals  and  Colleges,  these   canons  are   strangely  ukulotbland. 
worded,  and  are  of  disputable  meaning. — But  in 
order  to  shew  they  are  not  liable  to  such  imputa- 
tion, I  shall  justify  my  interpretation  of  them  by  a 
quotation  from  the  **  Reformatio  Legum^^^ — a  work 
of  great  authority  in  determining  the  practice  of 
those  times,  whatever  may  be  its  correctness  in 
matter  of  law. — ^With  respect  to  Parish  Churches 
in  cities^  it  is  there  observed,  "  eadem  parochiarum 
•*  in  urbibus  constitutarum  erit  omnis  ratio,  feistis 
^'  et  dominicis  diebus,  quae  prius  collegiis  et  cathe- 
♦*  dralibus  ecclesiis  (ut  vocant)  attributa  fuit  *.** 
The  metrical  version  of  the  Psalms  was  then  not 
existing,  the  first  publication  not  taking  place  till 
156s,  and  it  was  not  regularly  annexed  to  the  book 
of  Common   Prayer  till   1576,  after  which  those 
Psalms  soon  became  the  great  favorites  of  the  com- 
mon people  t.  The  introduction  of  this  version  made 
the  ancient  hymns  disrelished ;  but  it  cannot  be 
meant  that  they  were  entirely  superseded;  for,  under 
the  statutes  of  the  Reformation,  and  the  usage  ex- 
planatory of  them,  it  is  recommended,  that  the 


•  a  6.  This  work  was  published  in  its  present  form,  chiefly 
imder  the  direction  of  Walter  Haddon^  LLD.  Master  of  the  lle- 
l^uestSy  Judge  of  the  Prerogative  Court  of  Canterbury ^  and  Master 
of  Trinity  Hall,  Cambridge. 

t  "  PLiin  song  was  retained  in  most  Parish  Churches  for  the 
^  daily  psaims ;  so  in  the  Queens  own  Chapels,  and  in  the  choir 
**  of  all  Cathedrals  and  some  Colleges,  the  hymns  were  sung 
"  after  a  more  melodious  manner,  with  organs  commonly,  and 
'*  sometimes  with  other  musical  instruments,"' as  the  solemnity 
required.  No  mention  of  singing  Davids  psalms  in  metre, 
though  afterwards  they  first  thrust  out  the  hymns,  and  by  de- 
grees also  did  they  the  Te  Deum,  Magruficat^  and  the  Nunc 
dimittis.'* — Heylin  on  the  Reformation,  p.  289. 

N  2  ancient 
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HuTCBiFfsi/.   ancient  hymns  should  be  used  in  the  Liturgy,  or 
tndLovKLAND.  rather  that  they  should  be  preferred  to  any  others  : 

though  certainly  to  perform  them  by  a  select  band 
with  complex  music,  very  inartificially  applied^  as 
in  many  of  the  Churches  in  the  country,  is  a  prac- 
tice not  more  reconcileable  to  good  taste  than  to 
edification. — But  to  sing  with  plain  congregational 
music  is  a  practice  fully  authorized,  particularly 
with  respect  to  the  concluding  part  x)f  different 
portions  of  the  service. 

If  it  be  urged  that  there  is  any  incongruity  in 
this,  I  answer,  that  I  have  to  discuss  a  question  of 
illegality,  not  of  incongruity.  It  is  true,  indeed,  that 
what  is  obsolete  is  liable  to  the  objection  of  novelty, 
and,  likewise,  that  it  has  been  tried  and  laid  aside. 
The  Court  would  not  therefore  advise  the  Mi- 
nister to  introduce  what  may  be  liable  to  such 
remarks,  against  the  inclination  of  the  Parishioners, 
and  the  approbation  of  the  Bishop.  But  this 
is  matter  of  expediency  and  discretion,  which 
the  Court  must  leave  to  the  consideration  of 
others.  Having  thus  declared  that  the  Church- 
wardens are  not  entitled  to  interfere,  and  that  the 
practice  is  legal,  it  may  be  expected  I  should 
admit  these  articles.  I  am  certainly  authorized  to 
do  so  i  but  I  shall  suspend  their  admission  till  the 
first  day  of  next  term,  recommending  an  accommo^ 
dation  to  the  parties,  and  only  intimating  that  the 
general  sense  of  the  Parish,  properly  obtained,  will 
weigh  very  much  with  the  Court  in  the  further 
consideration  of  this  subject.  * 

*  The  articles  were  admitted  as  reformed  :  when  the  Proctor 
for  the  Promoter  declared  he  would  proceed  no  further :  upon 
which  the  Judge  dismissed  the  other  party,  but  gave  no  costs. 
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The  Office  of  the  Judge  promoted  bt 
HUTCHINS  V.  DENZILOE. 

n^HIS  was  a  criminal  proceeding  against  one  of  i^^Mayn^^. 
the  same  Churchwardens  for  "  guarrelUng.  Pwceedingi, 

I- »•  *  »•  II  y» -r-i  1         >•     under  Stat.  5, 6 

cntding,  or  brawling^  under  the  stat.  5  &  6  Edw.  6.  Edw,^.  ch.4. 

C.4.  ft  1  '»  •  '•*•  ""f.** 

v«  TF.  D,  1 .  supported  by  two 

witnesses  on  the 
T  specific  chiR( 

Judgment.  r^iMed. 

Sir  William  Scott. — This  is  a  proceeding  on 
the  statute  of  Edward  VI.,  an  Act  certainly  made 
on  the  exigency  of  the  times  at  the  Reformation, 
wlien  there  prevailed  great  heats  and  animosities  on 
religion ;  which  were  likely  enough  to  break  out 
in  Churches.  The  Act  did  not  create  the  o£fence» 
as  it  subsisted  by  the  common  law  before  the 
statute  was  enacted ;  and  there  is  no  doubt  that 
the  Ecclesiastical  Court  had  a  right  to  interfere,  to 
correct  or  punish  any  act  of  disturbance  of  the 
public  worship.  A  party  may  now  proceed  either 
upon  the  statute,  or  upon  the  ancient  law ;  for 
wherever  the  statute  leaves  an  offence  as  it  found 
it,  and  only  introduces  additional  punishment,  a 
party  may  proceed  on  either  t.     This  proceeding 

*  "  If  any  person  shall  by  words  only,  quarrel,  chide  or  brawl 
"  in  any  Church  or  church-yard ;  it  shall  be  lawful  unt^  the  Ordi- 
**  nary  of  the  place,  where  the  same  shall  be  done  ancf  proved  by 
"  two  lawful  witnesses,  to  suspend  every  person  so  offending ; 
'*  if  he  be  a  layman,  from  the  entrance  of  the  Church,  and  if  he 
'*  be  a  clerk,  from  the  ministration  of  his  office,  for  so  long  a 
*'  time  as  the  sud  Ordinary  shall  think  meet,  according  to  the 
«  fault."     5  Ik  6  Edw.  6.  c.  4.  s.  1 . 

f  fVenmouth  v.  Collins,  Lord  Raymond,  p.  850. 

N  S  is 


18S  CASBS  DETERMINED  IN  THK 

0 

HuTCHiNs  V.    is  upon  the  statute,  the  construction  of  which  has 

Denziloe*       •  ' 

^^ .   been  extended  beyond  the  original  purpose,  and  is 

i4thiwi^i792.  now  applied  to  suppress  any  violation  of  public 

decorum,  arising  from  other  motives  than  re%ious 
differences.  The  Church  is  not  the  place  where 
private  quarrels  are  to  be  carried  on,  and  it  is  no 
justification  that  diere  was  misconduct  on  the 
other  side,  which  might  give  the  first  provocation. 
The  €ourt  cannot  consider  this  as  a  set-ofFbetweeH 
the  parties ;  for  the  misbehaviour  of  one  will  not 
authorize  the  same  acts  in  another,  —  the  Church 
not  being  a  place,  where  human  infirmity  can  be 
pleaded  to  justify  violent  and  indecent  conduct 
however  produced. 

The  statute  admits  a  discretion  in  the  Ordinaiy 
as  to  the  punishment.  By  the  ancient  ecclesiastical 
law,  he  might  impose  censures,  and  might  ad^ 
nionish  ;  or,  in  case  a  Minister  was  the  ofiending. 
party,  he  might  even  sequester  his  benefice.  The 
statute  requires,  that  the  offence  shall  be  proved 
by  two  lawful  witnesses  ;  but  by  the  ancient 
ecclesiastical  law,  I  conceive,  one  witness  to  the 
fact,  and  one  to  the  circumstances  was  sufficient, 
and  would  b6  so  still  in  a  proceeding  in  that  form, 
according  to  the  ordinary  rule  of  the  ecclesiastical 
law,  which  satisfies  its  own  demand  of  two  wit- 
nesses,  by  receiving  one  to  the  fact,  and  one  to  the 
circumstances.  The  statute  requiring  two  wit- 
nesses, the  Court  might  feel  some  delicacy  about 
presuming  to  hold  that  such  words  of  a  statute 
would  be  satisfied  in  the  same  way. 

Three  charges  are  contained  in  the  articles  ;  and^ 
the  Court  may  here  observe,  that  it  is  always  laid, 
as  a  matter  of  form,  that  the  subject  of  them  gasve 
scandal ;  but  these  are  merely  words  of  form,  for, 

if 
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if  the  wwds  are  of  such  a  nature  as  to  rive  scandal,   Hf  tchins  v. 
the  proof  or  impression  on  other  persons  around  is      • 
of  l»o  consequence.    The  only  question  is,  whether  i^thjifay  1792. 
they  amount  to  an  offence  under  the  statute  ?  The 
immediate  interpretation  of  the  statute,  in  its  ap- 
plication, belongs  to  the  Ecclesiastical  Court ;  and 
if  one  witness  is  only  adduced  to  one  charge,  so 
tiiat  the  articles  stand  on  this  proof  alone,  this 
Court  will  not  take  upon  itself  to  say  that  the 
statutable  demand  is  satisfied. 

The  witness  says,  "  he  several  times  heard 
"  Denziloe  call  Mr.  Hutchins  a  troublesome  fellow, 
**  and  that  he  would  do  every  thing  to  make  his 
•■  situation  uncomfortable."  This  occurred  in  the 
Vestry-rdom,  and  will  come  within  the  mildest 
interpretation  of  the  statute,  and  would  be  suffi- 
cient to  call  upon  the  Court,  to  exercise  its 
authority  for  the  protection  of  the  Clergyman.  It 
is  further  deposed,  "  that  the  words  were  said  in 
an  angry  tone.**  This  circumstance  is  always  of 
consequence;  but  here  it  is  not  wanted,  as  no 
doubt  this  is  the  very  offence  which  the  statute 
was  meant  to  prevent,  though,,  standing  only  on 
the  evidence  of  one  witness,  the  Court  is  not 
authorized  to  notice  it  The  same  witness  speaks 
to  the  second  charge:  "  That  on  21st  August^ 
"  1791,  immediately  after  service,  he  came  to  the 
**  christening  pew,  and  addressed  himself  to  the 
"  sponsors  in  these  terms :  *  Has  that  man  charged 
"  one  shilling  for  registering  ?  if  he  has,  he  has 
"  imposed  upon  you,  and  pocketed  it,  and  ought 
"  to  be  publicly  called  to  account  for  it.'  *'  Now 
when  I  consider  all  the  circumstances,  I  must  think 
it  as  just  a  subject  of  prosecution  as  ever  came  be- 
fore the  Court.     A  Churchwarden,  whose  duty  it  is 

N  4  to 
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HuTCHiNi  |r.  to  prevent  all  indecency,  comes,  at  the  celebration  of 

DbnZILOB.  n     %  ^  \  .1.1 

one  of  the  sacraments,  and  makes  a  violent  chaige 

i4thjiii^i792.  against  the  Minister,  thereby  disturbing  not  only 

the  persons  present,  but  the  performance  of  tfa^ 
divine  office  itself:  Surely  such  behaviour  is 
strictly  within  the  statute,  and  must  produce  all 
the  mischief  which  the  statute  was  intended  to 
prevent  If  the  suit  had  been  brought  on  the 
ancient  law,  where  the  Court  was  not  restrained  in 
its  punishment,  and  the  ofience  was  legally  proved 
against  the  party ;  It  would  have  used  its  utmost 
power  to  suppress  such  indecency,  and  may  trust 
that  It  would  be  supported  by  the  approbation  c^all 
serious  persons.  It  would  teach  this  person  that  a 
Minister  of  the  Established  Church  Is  fully  protect* 
ed  by  law,  particularly  in  the  celebration  of  divine 
worship.  But,  as  this  article  also  is  proved  by  one 
witness  only,  the  Court  feels  a  difficulty  in  pro- 
nouncing that  fact  to  be  legally  proved,  in  a  pro- 
ceeding upon  the  statute. 

On  the  third  article  there  is  no  doubt  that,  if  the 
witnesses  speak  with  sufficient  precision  to  the 
fact,  the  Churchwarden  must  be  convicted ;  — 
the  only  question  is  as  to  the  effect  of  the  evidence. 
The  first  witness  says,  "  that  Denziloe  charged 
"  Hutchins,  in  an  angry  manner,  with  tearing  the 
"  leaves  out  of  the  book — with  having  taken  more 
"  for  his  fee  at  christenings  than  he  is  entitled  to  j 
"  and  threatened  to  cite  him  to  the  Ecclesiastical 
"  Court."  These  circumstances  are  also  spoken 
to  by  Pumey  (the  second  witness)  who  adds,  that 
he  said  also,  "  he  would  prosecute  him  as  far  as  he 
"  could."  With  respect  to  cases  of  chiding^  quar^ 
relling^  or  brawling,  there  is  a  discretion  in  the 
Court,  which  would  induce  it  to  consider  the  time 

and 
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and  place :  that  may  be  *^  chiding  or  brawUng*'  in   MyrcHiHitr. 
the  Church,  which  would  not  be  so  in  the  vestry.      "'"^'' 
The  vestry  is  a  place  for  parish  business,  and  the  i4th  jifayi793. 
Court  would  not  interpose  farther  than  might  be 
necessary  for  the  preservation  of  due  order  and 
decorum. 

The  express  words  used  are  not  sworn  to: 
the  witness  only  says  <<  that  he  charged  him,"  a 
way  of  deposing  that  does  not  clearly  shew  they 
were  words  of  reproach ;  and  the  rule,  in  criminal 
matters,  inclines  to  take  words  <<  in  mitiori  sensuJ' 
These  are  not  so  brought  before  the  Coiut,  as  to 
oblige  it  to  consider  them  as  invective  :  it  is  said 
that  they  were  spoken  in  an  angry  manner, — ^but 
unless  they  are  so  proved,  the  tone  alone  is  not  a 
circumstance  sufficient  to  satisfy  the  Court  that 
they  were  words  of  contumely.  I  think  therefore 
they  do  not  amount  to  the  legal  offence ;  and  that 
the  Churchwarden  saying  ^*  the  Clergyman  had 
**  taken  more  than  he  ought,  and  that  he  would 
^*  seek  redress  in  the  Ecclesiastical  Courts,"  though 
in  the  manner  in  which  that  charge  is  proved  here, 
is  not  enough  to  convict  him  of  the  offence  laid  in 
these  articles.  I  cannot  then  pronounce  the  cen- 
sure as  prayed, — but  feeling  a  suspicion  that  the 
Churchwarden  has  acted  improperly,  and  that,  if 
the  fact  had  been  legally  proved,  T  should  have 
punished  him  as  severely  as  the  law  would  have 
allowed,  I  content  myself  with  simply  dismissing 
him,  though  I  doubt  the  propriety  of  the  lenity 
with  which  I  treat  him. 
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PRITCHARD  V.  DALBY. 

^Pek.i79o»  npHIS  was  a  question  of  practice,  as  to  the  effect 
J^^^J^J^  of  a  misnomer^  and  the  effect  of  the  averment 

—Averment  of  of  the  paTtv,  as  to  his  true  name. 

the  perty,  at  to  mt        *f 

hit  true  name, 

todiog  i^iL.       In  this  case,  a  citation  had  issued  against  Sarah 

DaUnff  in  a  suit  of  Defamation,  on  which  an  ap- 
pearance was  given  under  protest,  alleging  her 
true  name  to  be  Dolby.  The  usual  assignation 
vrta  made,  that  the  objection  should  be  ai^ued,  on 
,  petition  of  both  Proctors,  the  following  Court  But, 
on  the  next  Courtly,  after  the  cause  had  bees 
further  continued,  during  the  sitting  of  the  Court, 
the  Proctor  for  Mrs.  DaUnf  alleged  the  name  of 
the  person  cited  to  be  Sarah  Austin^  and  prayed 
to  be  dismissed.  In  reply  to  this  averment,  it 
was  argued,  that  on  an  objection  of  misnomer,  the 
party  must  plead  the  true  name,  and  will  be  held 
by  that  allegation ;  and  cases  were  cited,  in  which 
that  rule  had  been  held  strictly  at  common  law  *• 
On  the  other  side  it  was  said,  that  the  Court  would 
relieve  the  party  from  the  mistake  of  his  Proctor, 
in  any  stdge  of  the  proceedings^  and  that  she  was 
at  liberty  to  vary  the  protest,  till  it  came  before 
the  Court  for  decision,  as  the  party  could  only  be 
bound  by  actual  appearance. 


*   The  Queen  v.  Stcdmnriy  2(1  Lord  Raijmotid,  p.  1307. 

JUDG- 
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Judgment*  pritcharo  ». 

Sir  William  Scott. — In  my  opinion  this  protest  ^^'•'^' 
cannot  be  sustained.  It  is  within  the  recollection  3d /ed.  1793. 
of  the  Courts  that,  on  the  first  allegation  of  mis- 
nomer. It  had  intimated  that  it  was  not  a  material 
variation,  but  apparently  the  same  name ;  It  bow* 
ever  aUowed  the  objection  to  be  argued  on  peti- 
tion. It  is  now  sdleged  that  the  true  name  is 
SanA  Austin  ;  but  whoever  alleges  a  misnomer  is 
bound  to  assign  the  true  name  by  which  he  means 
to  abide,  and  against  which  he  shall  not  be  at 
liberty  to  aver,  for,  without  such  a  limitation,  the 
other  party  might  be  carried  on  for  ever. 

When  a  person  appears,  it  may  morally  jus- 
tify the  presumption  that  he  is  the  party  in- 
tended; the  law,  however,  allows  the  benefit 
<)f  the  exception,  as  to  the  validity  of  the  citar 
tton,  but  under  the  condition  before  mentioned. 
The  material  question  is,  how  the  mistake  origi- 
nated :  Upon  that  question,  the  Court  must  pre- 
sume that  the  Proctor  would  not  make  that  aver- 
ment without  authority;  it  must  therefore  be 
considered  to  be  the  act  of  the  party.  It  may  be 
true,  that  a  Proctor  may  introduce  new  matter  on 
his  protest,  but  not  such  as  is  inconsistent  with  a 
former  allegation.  I  think,  therefore,  that  the  at- 
tempt, which  has  been  made  to  delay  these  pro- 
ceedings, on  this  last  objection,  is  improper,  and 
that  the  protest  must  be  over-ruled. 
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tain 
orer-niled. 


Groves  and  Wright  v.  the  Rector,  Parishion-^ 
ER8f  AND  Inhabitants  of  Hornset,  &c.  &c. 

igth/iiM]793.  npHIS  was  a  proceeding  in  objection  to  an  appli-* 
II^LT^  cation  for  a  Faculty  to  erect  a  gallery  in  the 

lery.  for  the  ao-  Parish  Church  of  Homscy. 

CBHimOMllOII  01 

the  incrcjtid 

iWHTwlMinn  of  the  * 

KkhT^med.  Judgment. 

'^^^'mST^      Sir  William  Scott. — This  is  an  application  for  a 
r^Si***^  Faculty  to  erect  a  gallery  in  the  Church  of  Hom^ 
sey^  in  the  County  of  Middlesex.     The  citation, 
calling  upon  all  persons  to  shew  cause  against  the 
grant,  was  returned  nearly  three  years  ago ;  and 
the  Court  would  feel  a  painful   responsibility,  if 
this  delay  arose  from  the  proceedings  of  the  Court 
itself;  but  it  is  relieved  from  that  apprehension, 
by  the  explanation   given,  that  the  proceedings 
had  been  suspended,  in  consequence  of  overtures 
of  accommodation.     The  libel  recites  the  increase 
of  Parishioners,    and  that  there   is  not  room  to 
accommodate  them  ;  that  at  a  Vestry  on  the  29th 
August  1790,  a  Committee  was  appointed  to  in- 
spect the  Church,  and  consider  the  measure ;  that 
a  second  Vestry  was  held,  afler  due  notice,  on  the 
16th  September  to  receive  the  Report,  which  was 
then  considered  and  approved.     It  was  resolved 
that  a  gallery  should  be  erected,  and  the  Church- 
wardens were  authorized  to  apply  for  a  plan  and 
estimate  of  the  expence.    An  appearance  has  been 

given 
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given  to  this  citation  for  Toft  and  five  others ;    ^®^*»  •«* 
but  the  allegation  is  in  the  name  of  twenty  Parish-  The  lUcTot. 
loners.  „^^  etc. 

The  first  article  pleads  "  that  the  Church  is  an-  ■ 

cient ;  that  there  are  seats  on  the  floor  for  300  per-  '^^-^^^'i^^^- 
sons,  and  that  in  the  present  gaUery  there  is  room 
for  150;  that  the  pews  are  unappropriated,  ex- 
cept three;  that  more  than  two  thirds  of  the 
Parishioners  live  at  Highgate,  and  resort  to  a  Cha- 
pel there,  and  that  the  Church  is  sufficient  for  the 
remainder."  It  is  then  pleaded,  ''that  the  resolu- 
tion of  Vestry,  for  an  application  for  a  gallery, 
had  passed  without  the  knowledge  of  a  greater 
part  of  the  Inhabitants ;  and  that,  at  a  subsequent 
Vestry,  it  was  annulled  by  a  majority  of  six  to  one. 
Notice  was  then  left  with  the  Churchwardens  not 
to  apply  for  the  gallery."  TThe  subsequent  arti- 
cles plead,  **  that  the  Church  is  old,  and  would  not 
bear  an  additional  gallery ;  that  it  would  obstruct 
the  light  to  the  pews  underneath;  and  that  a 
great  majority  of  the  inhabitants  disapprove  of 
if' 

This  last  averment  is  most  material,  and  is  one 
to  which  the  Ecclesiastical  Court  pays  great  at- 
tention, though  it  certainly  is  not  the  only  circum- 
stance to  be  considered;  for  the  majority  may 
incline  to  unnecessary  expence,  against  which  the 
Court  ought  to  protect  the  minority,  or  it  may 
object  to  necessary  expence.  The  Court  is  not 
bound  by  this  circumstance  alone;  It  may  re- 
fuse the  whole  Parish  joined  together,  or  may 
grant,  if  it  appears  necessary,  a  prayer,  on  the 
application  of  one  against  all  the  rest.  But  though 
the  Court  is  not  bound  by  the  wish  of  the  majo- 
rity. It  will  pay  great  attention  to  it  The  Parish- 
ioners 


SET.  etc. 
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grov«s  and    ioncrs  are,  in  the  firi^t  instance,  the  best  judges  of 
The  rbctoii«  the  in  Convenience,  and  the  remedies  for  that  in- 
convenience ;  and  the  Court  will  not  lightly  pre- 
sume that  a  majority  wovld  authorize  or  willingly 
incur  an  unnecessary  expence* 

The  first  point  then  to  which  the  Court  looks  is, 
whether  the  disapprobation  of  the  Parish^  on  which 
the  objection  is  founded,  is  capable  of  being  diidy 
ascertained  by  the  resolution  of  Vestry,  or  by  the 
opinions-  or  sentiments  of  others,  who,  being  pm^ 
vented  from  attending  there,  have  joined  in  the 
proceedings  in  this  cause  ?  The  number  here,  in 
either  way,  is  about  26,  in  the  Vestries  and  in  fch^ 
Proxies  signed,  which  ceitainly  is  not  a  majority  ctf 
the  Parishioners ;  besides  this,  there  is  not  one 
witness  produced  to  support  the  averment  of  tile 
allegation  :  I  am  under  the  necessity  therefore  of 
considering,  that  it  is  not  shewn  that  the  majority 
disapprove  of  the  measure  on  their  own  plea. 

What  then  is  the  nature  of  the  responsive  alle* 
gation,  given  in  on  the  part  of  the  ChurchAvardens  ? 
It  states  ah  increase  of  Inhabitants,  and  the  insuffi- 
ciency of  the  Church  to  supply  those  with  pews 
who  have  applied  for  them ;  that  a  gallery  would 
not  endanger  the  fabric,  or  darken  the  present 
pews }  tliat  a  regular  notice  was  given  of  the  Ves^ 
tries,  and  it  sets  forth  the  orders  and  confirmation 
of  them  that  passed  :  this  appears  to  be  the  custom 
of  the  Parish  ;  and  highly  proper  it  is  to  give  the 
orders  of  Vestry  a  second  consideration.  It  is 
said,  that  the  order  was  not  confirmed  at  the 
Vestry  held  in  January  ;  but  it  was  not  annuBed^ 
and  it  was  confirmed  afterwards  at  a  third  Vestry, 
when  the  Churchwardens  were  directed  to  use  their 
endeavours  to  procure  a  Faculty,  and  to  abide  by 

the 
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tbe  former  resolutions.    If^  therefore,  the  facts  are    grovks  aod 
to  be  taken  as  stated,  the  sense  of  the  majority  Th^KT^n, 
must  be  presumed  in  favour  of  the  measure,  unless  ^;^  ^"^^^ 

it  can  be  shewn  that  the  order  and  confirmation  — ^ ^ 

were  unduly  obtained.  19*  Jii«e  1 79a. 

Three  objections  have  been  stated;  first,  that 
the  Parishioners  were  ignorant  of  the  first  Vestry, 
when  a  Committee  was  appointed  to  report  upon 
the  expediency  of  erecting  a  gallery.  It  is  not, 
however,  pleaded  that  there  was  no  notice  ;  and  if 
it  can  be  shewn  that  due  notice  was  given,  persons 
who  do  not  choose  to  attend,  are  not  to  plead 
ignorance,  even  if  the  notice  was  general,  and  for 
parochial  purposes  only ;  but  still  more  so,  if  par- 
ticular, and  the  Vestry  was  called  for  this  immediate 
object.  According  to  the  general  rules  of  law, 
a  Churchwarden  cannot  make  a  rate  himself,  but, 
if  he  gives  notice  of  a  Vestry  for  that  purpose,  and 
if  no  other  Parishioner  attends  it,  he  mai/  alone, — or 
where  only  two  or  three  attend,  they  have  the  power 
of  the  Parish  delegated  to  them  on  that  occasion ; 
and  I  think,  in  this  instance,  the  notice  is  suffi- ' 
ciently  proved.  The  next  objection  is,  that  the 
Committee  was  attended  by  others  who  did  not 
belong  to  it.  It  appears  that  nine  persons  at- 
tended, but  that  of  this  number  five  were  Parish 
Officers,  who,  by  custom,  which  is  extremely  pro- 
per, are  standing  members  of  all  Committees. 
However,  other  persons  attended,  and  if  it  ap- 
peared that  they  controuled  the  proceedings  by  a 
&ir  majority,  it  would  vitiate  the  present  applica- 
tion ;  but  it  is  proved,  that  the  resolution  for  a 
gallery  was  unanimous,  and  therefore  a  thin  at- 
tendance was  of  no  consequence.  The  third  ob- 
jection is,  that  on  the  I6th  Jarmary^  in  a  Vestry 

held 
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G«<nr«i  nd  held  OH  that  day,  the  whole  order  was  rescinded. 
The  RicTot,  but  all  that  appears  from  the  exhibit  of  what  passed 
***^i«T,  ett.""    there  is,  that  the  minutes  of  a  former  Vestry,  of 

the  36th  December^   were  read  and  confirmed* 


]9chjtiM]793.  iTjQgg  minutes  contained  the  opinion  of  the  Sur- 
veyors, that  the  proposed  additions  would  not  in- 
jui'e  the  fabric,  and  also  the  order  for  the  plan  and 
estimate.  But  little  is  to  be  inferred  from  an 
order  rescinding  these  minutes,  when  no  notice 
is  taken  of  all  the  former  orders,  which  should  have 
been  rescinded  by  a  resolution  then  passed,  and 
then  that  rescinding  order  should,  conformably  to 
their  practice,  have  been  confirmed  by  a  subsequent 
meeting.  On  the  9th  March  another  Vestry  is 
convened  with  particular  notice,  in  order  to  re- 
ceive the  report,  and  on  other  parochial  business. 
It  might  be  a  question,  whether  this  notice  was 
sufficiently  full  under  all  the  preceding  circum- 
stances ?  and  if  the  former  resolutions  had  rescinded 
all  the  former  orders,  I  doubt  if  this  would  have 
been  sufficient ;  but  others  were  then  subsisting. 
It  is  not  objected  that  this  meeting  was  not  duly 
called,  nor  is  any  irregularity  alleged  against  the 
confirmation  of  the  order  on  this  occasion. 

Afler  the  admission  of  the  allegation,  the 
Churchwardens  gave  notice  of  another  Yestry; 
this  was  held  on  the  21st  Juh/  1791»  and  was  con- 
firmed on  the  27th,  when  the  resolution  for  the 
Churchwardens  to  continue  the  application  was 
carried  by  a  majority  of  41  to  22.  Then  the 
Court  is  to  presume  the  strength  of  all  parties 
was  collected,  and  the  result  was  a  decision,  of 
nearly  double  the  number,  in  favour  of  the  present 
petition.  I  am  then  bound  to  take  the  fact,  as 
incontestably    proved,    that    a  majority    of  the 

Parish- 


tKT.  etc* 


l9chJiciwl79a. 


CXmSISTCHlY  COURT  OF  LONDON.  193 

Btfiflhionen  is  in  favour  of  the  measure ;  nor  is  ?j;®^''  "^ 
this  inference  impeached  by  saying,  that  it  was  an  The  rxctoa, 
approbation  obtained  by  personal  canvass,  and  "^•°^^^*"- 
that  one  of  those,  who  formed  the  majority,  was 
active  in  the  procurement  of  it,  since,  in  all  public 
business,  some  one  individual  must  take  the  lead. 
IC  indeed,  he  does  it  corruptly,  if  he  intimidates  or 
bribes  his  fellow-paridhioners,  that  may  impeach  a 
measure  which  has  been  effected  by  such  means : 
but  if  he  obtains  a  majority  fairly  by  interference, 
the  degree  of  activity  and  zeal  that  might  have 
been  used  for  that  purpose,  will  not  affect  the 
validity  of  the  measure.  The  mode  of  agency 
here  was  free  and  unexceptionable;  and  even 
should  the  numbers  have  been  obtained  by  personal 
application,  they  yet  must  be  taken  as  a  majority 
not  improperly  obtained.  It  being  then  proved 
that  a  majority  was  in  favor  of  this  application, 
it  must  be  a  strong  case  to  induce  the  Court  to 
over-rule  their  decision.  One  or  other  of  these 
circumstances  must  be  clearly  made  out,  either 
that  a  gallery  was  unnecessary,  or  that  it  was 
hqi^y  inexpedient.  That  spme  enlargement  of 
the  Church  is  not  unnecessary,  is  very  clear.  In  a 
village  near  this  town,  every  one  knows  the  increase 
of  population.  The  Church,  which  is  of  great 
antiquity,  never  monastic,  but  a  mere  Parochial 
Church,  constructed  for  the  then  state  of  popu- 
lation, which  has  one  gallery  only,  and  that  very 
aocient,  half  occupied  by  a  school,  and  the  other 
lu|lf  by  cottagers  and  inferior  people,  cannot  be 
supposed  to  serve  the  parish  in  the  present  state 
of  its  inhabitants. 

On  this  general  statement  little  evidence  would 
satisfy  the  Court,  that  the  Church  is  inadequate 
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been  biult^  and  tiiat  fleveral  fiunilies  are  }>ievMfMl 
Ddijtef  i7f3.  fy^^^  to  the  FarBhChwch  by  wanttxfttMi^ 

while  otfa&s  are  oU^ed  to  go  to  neigfaboiriftj^ 
Churdies ;  that  repeated  applicationff  have  beet 
made  to  the  Chnrch  wardens  for  pewfi^  tha:t  Hk 
Church  is  not  capable  of  holding  more  tlMh  f0D 
peirsonsy  and  that  there  are  70  or  00  ftmilM^ 
which,  on  the  lowest  calculation,  wiD  be  too  Iball^r 
for  the  present  capacity  of  the  building.  '* 

These  then  lire  inconveniences  against  wlnA 
the  parish  is  bound,  and  nlay  be  tomp^ed  Vf 
Ecclesiastical  Censures,  to  provide  ;  for  every  niifc 
who  settles  as  a  Householder,  has  a  T^;ht  to  'liill 
on  the  paridi  for  a  convenieilt  seal  Hie  inAr- 
ohce^  iAdieed,  is  almost  admitted  by  the  OfajeUxiki 
and  on  their  own  shewing^,  that  the  Chnrdt-  or 
inttdScienl^  — for,  how  do  they  attempt  to 'prtM% 
the  contrary?  First,  that  sevmd  persons  oddfc 
coming  to  church.  I  ain  sony  for  it^  biftftlb 
impossible  to  sanctioti  an  dfajectfon  to  aieasdniMfc 
increase  of  the  accomntodation  of  the  Church,  mt 
the  supposition  that  any  of  the  Parishioners  hegjtett 
their  duty.  The  Court  must  rather  adopt  tMb 
supposition  that  they  are  desirous  cidobag^fS^- 
doty,  and  of  availing  themselves  of  their  ri^4li» 
be  accommodated.  Secondly,  it  is  suggested^  tiUll' 
the  Churchwardens  ini^ht  put  diflerent  fimdOtil 
into  the  same  pew,  as  the  pews  are  not^fW>i 
priated  by  any  Faculty  from  the  Ordinaiy.  Bttt 
they  do  not  say,  that  they  are  not  so  by  oWMfei^ 
or  by  some  other  title,  which  the  Court  WOiH 
respect  till  it  was  dieted  in  a  tegeka  aadptdj^lr 
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iMni|er«  Hiey  may  be  appropriated  by  prescr^tion,    oi^m  wad 
or,by  »  possessory  right  on  the  allotment  of  Church-  The  rbctoii, 
murdeos  :-^Now9  a  prescriptive  title  cannot  be  ^^;„,etc.''* 
a]^94  by  any  authority,  nor  a  possessory  title  by  - 

the  ChutY^warden  alone,  though  it  may  be  by  the  ^^^^  "•** 
Prdinary.  But  good  ground  must  be  shewn  beforel 
!kh9  Court  would  exercise  such  an  authority.  It 
ia.  said,  that  these  pews  would  afford  more  sittings 
md  that  they  are  sufficient  for  eight  persons. 
0^  my  own  view,  I  think  not,  without  inconve- 
wence  to  the  occupiers;  and,  if  they  were,  I  can-^ 
not  say  that  there  is  any  thing  so  extravagapt  io 
the  proposed  addition,  as  for  the  Court  to  over^ 
jTule  0uch  a  resolution,  and  to  put  individuals  of 
4ifiereDt  families  in  the  same  pews,  which  may 
■pamduce  contention  and  ioconyenience. 

I  think,  then,  it  is  clearly  sjhewn,  that  som^ 
additioA  is  necessary,  and  the  only  question  ii^ 
.wlietiier  the  proposed  method  is  expedient?  It 
oflrtainly  is  not  sufficient  to  say  that  others  might 
lie  more  so;  and  though  other  plans  are.meiv- 
.tipBed,  there  is  no  evidience  to  shew  that  they  j^ 
better,  than  the  one  proposed  to  the  notice  of  the 
JppurL  I  shall  express  no  opinion  which  might 
bp  the  most  expedient,  as  the  Faculty  can  regur 
hlfly  be  only  £ot  the  plan  proposed ;  and  it  is  np 
<ribjjection  to  that,  that  other  means  might  be 
flifsyised,  if  they  have  not  been  regularly  brought 

•  Two  grounds  <^  opposition  to  a  gaUery  have 
bien  stated ;  --i^  danger  to  the  fabric,  and  that  it 
would  darken  the  pews.  It  'm  not  said  that  th? 
tfcpc^nce  would  burthen  the  parish,  which  is  often 
yiieaded,  nor  that  the  symmetry  andpr(a^rtiopd  of 
Ijbe  Church  would  be  violated,  which  the  Ecd^ 
iiaiHrfil  Court  would  be  careful  to  preserve.  With 
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wftloHT^    r^P^ct  to  the  first  objection^  the  Church  is  of  coiU' 

The  Ric^TORJ  siderable  antiquity,  and  apparently  not  of  firm 

^sEY,  ctc!^"*  architecture ;  but  I  see  no  reason  to  suppose  that 

'  a  gallery  of  light  fabric  might  not  be  constructed 

*"'  '^'''  without  danger.  Two  Surveyors  say  it  would  besafe; 

one  speaks  otiierwise,  but  with  this  reserve^  that, 

without  other  walls,  it  would  endanger  the  Church. 

It  does  not  appear  that  it  must  necessarily  be  so 

constructed,  and  the  Court  is  not  to  suppose  tb«t 

the  parish  would  employ  improperpersons  to  q>eiid 

their  money,  especially  when  the  approbation  of 

the  proposed  plan  is  manifest  by  a  majorily  of 

two  against  one. 

The  second  objection  is  not  material ;  for  it  ap^ 
pears  to  the  Courts  that  the  Church  is  •ompetently 
lighted,  and  that  it  is  capable  of  receiving  addfr- 
tional  light  from  the  fohn  and  glazing  of  the 
windows.  The  Surveyors  have  no  doubt  upon 
'this  point,  and  some  of  the  Parishioners  are  of  the 
same  opinion.  Some^  that  are  seated  under  d|is 
proposed  gallery ,  join  in  this  application,  and  othesrs 
^are  ready  to  exchange  tlieir  pews  for  these;  I  do 
'not  liien  think  that  I  am  warranted  to  say,  that  it 
^Sl  either  weaken  or  darken  the  Church.  On  thje 
whole,  considering  the  evidence,  I  am  bound  to 
'conclude,  that  the  erecting  a  gallery  is  con- 
formable to  the  wishes  of  the  Fkuishiohers,  and 
ihst  their  opinions  have  been  fairly  obtained^  and 
thinking  some  addition  i3  necessary,  and  no 'other 
method  being  proposed,  of  which  I  can  judicially 
take  notice,  I  am  of  opinion  tiiat  this  Faculty 
"ought  to  be  granted. 

The  only  question  is  as  to  costs ;  and  I  ain  fint 
to  consider,  that  the  Churchvirardais  have  a  claim 
upon  the  Court  for  its  support,  in  the  expendi- 
ture of  money  in  the  way  directed  by  the  parish, 
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J 

and  finally  confinned  by  the  Court ;  and  slao^  that    ^^J^^!^ 
the  conduct  of  the  persons  opposimr  them  is  open  The  rktok, 

^^  etc  of  HoBMv 

tothisobservation,  that  their  resistance  was  not  with-      ibt»  etc. ' 
drawn  when  it  ought  to  have  been,  namely,  when  — — 
the  parish  made  its  final  determination  on  the  27th  ^^^^^^^^ 
JtA/  1791 ;  and^  the  whole  transaction  has  been 
such  as  the  Court  would  not  wish  to  see. 

The  witnesses  are  all  of  one  family,  except  the 
Surveyor,  which  may  justify  a  suspicion  that  the 
cf^mition  cniginates  less  in  the  wishes  or  opinions 
<if  the  Fbrish,  than  of  one  or  two  families  in  it ; 
and,  as  the  family,  from  which  the  opposition 
principally  comes,  is  well  accommodated  in  the 
CSiurch,  an  acquiescence  in  the  general  wish  of 
the  Parishioners  might  reasonably  have  been  ez« 
pected.  I  think,  therefore,  that  I  should  be  waisi 
ranted  to  give  costs  from  the  time  of  the  final 
approbation  of  the  Parishioners ;  but  there  are 
ether  reasons  which  incline  the  Court  to  withhold 
tliem  ;  first,  it  appears,  that  there  has  been  diffisr* 
€nce  of  opinion  in  the  Parish,  though  the  majori^ 
is  in  favour  of  the  gallery,  and  I  am  not  willing  to 
pronounce,  what  the  sentence  of  the  Court  would 
seem  to  imply,  that  the  opposition  was  not  on 
public  grounds.  Secondly,  costs  are  in  the  dis* 
cretion  of  the  Court,  and  not  matter  of  strict  law« 
One  great  object  of  the  Court  in  Parish  contests, 
is  to  quiet  them  as  soon  as  may  be,  and  the  Court 
indulges  the  hope,  diat  moderation  on  its  part  in 
not  condemning  the  objecting  parties  in  costs,  may 
taadi  them  moderation  in  their  future  intercourse 
with  their  neighbours  and  fellow*parishioners ;  and. 
en  these  grounds,  I  think  I  shall  best  consult  the 
interests  of  the  Parish,  by  decreeing  the  Faculty, 
but  not  condoning  the  opposers  in  costs. 

oS 
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The.Chuiuqhwakdens  o?  Saint  Jo^N%  Ma«gahe^ 

AGAINST  THE   PAIdSHIONEAS^  ViCAR,   AND  INHA- 
BITANTS OF  tHX  SAMlB. 


8d  jVbo.  1794. 

faculty  §ar  ac- 
cepting and 
erecting  an 
Organ^ofiered 
to  the  Parish 
Church  of  8L 
J6hn*t,  Mar^ 
fietfe, — granted, 
without  clauae 
agiaimc  future 
expenres  being 
charged  to  the 
PuiOi — Ob- 
jectiony  on  the 
part  of  cenain 
|*ariihioaef«, 
lifer-nsled. 


^HIS  was  a  case  before  Sir  WlMam  Scott,  ii 
Official  to  the  Archdeacon  of  Canterbmy,  ob 
an  application  for  a  Faculty  for  accepting  aft'9 
erecting  an  Organ. 

JUBGMENT. 

Sir  WiWiam  iS!trofl.-^This  is  an  application  tx| 
the  Court  for  the  grant  of  a  Faculty  for  eieetki^ 
an  Organ  in  the  Parish  Church  tX Margate;  and  It 
is  brought  in  the  Court  of  the  Archdeacon  of  ClM» 
terhurifj  who,  by  ancient  composition  witli  dto 
Archbishop,  exercises  episcopal  jurisdictfoil  4li 
%  great  part  of  that  Diocese. 

It  originated  in  aCitation  with  an  intinUtion,  mk 
ah  objection  is  tnstde^  that  tibe  size  of  the  Oi^g(ian  ill 
hot  specified,  which  is  usual  and  convenfecit;  sihidt 
the  size  may  be  a  nAterial  ground  kX  objed^ot). 
But  I  think  it  is  not  a  fatal  obje<ithm,  cottee  tti« 
F^uish  must  take  the  Facult}%  if  $fc  is  gnairtedy 
ais  applying  to  a  proper  and  convenient  Of  ^h  ^fftAfi 
and  though  the  intihmliota  is  iieA>le  on  this  gronftid 
to  objection,  it  may  be  tinred  in  the  way  that  ^to 
been  mentioned. 

ftfae  la^  respecting  OithxAi  Offlifmehts  is  n«% 
ge(heral!y  undetstood  and  nettled.  The  cobMft 
of  the  F^rishioncfrB  is  tfot  ihdispcStfMlfly  tteMSsai^, 

unless 
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iinleM  to  charge  the  Parish  with  any  expence  for  ^^  cauncii. 
th^  support  of  the  ornament  after  it  has  been  put    st^jq^m' s"*, 
up.     But  if  there  is  no  such  charge  incurred,  the  Tii*?tLV.' 
^[^robation  of  the  majority  of  the  Parishioners  is   ^^^**^' 
not  necessary,  nor  the  disapprobation  binding  on   , 
thfB  Ordinary.  *  3d  Nop.  179*- 

Thpn  if  aJJi  objection  on  ground  of  expence  is 
removed,  the  Ordinary  is  not  restrained  by  any 
wnf,  of  consent  on  the  part  of  the  Parish,  whi(^ 
is  OBly  requisite  when  it  is  put  to  expence  fqr 
tUngs  not  necessary,  but  merely  ornamental.  It 
^ip9y  he  difficult  indeed  in  some  cases  to  distin-* 
IQuisfa,  whether  an  addition  of  this  kind  to  the  ser^ 
vice  of  the  Chiurch,  is  to  be  deemed  necessary  or 
orQamental^  because  OrgaAs  in  some  Churches 
t9!^y  be  necessary,  though  in  others  only  orna- 
vtmtai.  In  Cathedral  Churches  they  would,  i 
qoHQeive,  be  deemed  necessary,  and  the  Ordinary 
night  compel  the  Deap  and  Chapter  to  erect  an 
Oigim,  as  proper  and  necessary  for  the  service 
iifua%  performed  in  such  places.  In  Parish 
Churdhes  it  would  be  otherwise ;  and  though  J,  do 
not  eoDQur  in  the  observation,  that  Organs  in  such 
f^gca  lure  to  be  generally  discouraged ;  it  mi^^ 
1^  prq^er  to  do.  so  in  son^e  caaes,  and  it  wouk^ 
dopend  on  the  circwnstances  of  .the  Parish^  what 
jm^ginest  the  Court  would  form  qp  the  partici^ 
gne.  In  the  present  case  it  i^pears  by  the  apj^ 
all&mf  that  .the  o^r  of  an  Qjqgan  has  been  madje 
^-a  Parishioner,  so  that  no  ei^pe^ce  will  be  iii- 
coned  in  the  first  instance. 


f  9Merwmih  sod  Barher  7.  fValker  and  |Pd4erMwie,  3  Burr. 

Bap.|>.44S8^. 
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TiMCBtmcB-  It  ifl  said  that  a  proper  Organ  will  cost  more  thiitt 
St.  joBif's»  the  sum  proposed  to  be  given ;  -  but  I  understand 
^'pakim-'  the  proposal  as  not  limited  to  any  precise  sum,  bU 
'**  A?iiS^*  **^  as  the  offer  of  a  proper  Organ.  There  may,  hoi#^ 
■  ■  ■  ever,  be  the  expences  arising  out  of  it,  as  fbr 
**  ^«^-  »r94.  erecting  and  keeping  in  order,  and  for  an  Organiat ; 
and  as  these  may  fall  on  the  Parish,  it  may  render 
the  consent  of  the  Parishioners  necessary.  On  thfe 
eflfect  of  consent  I  am  disposed  to  hold  the  migi]t 
rity  of  the  P^sh  binding  on  such  a  question  * 
this,  though  it  might  not  bind  in  all  cases,  as  if  Mi 
Organ  was  to  be  voted  without  the  authority  tf 
the  Ordinary.  In  all  cases  where  the  Parish  ^ 
competent  to  act  by  its  own  power,  it  is  the  ma- 
jority which  must  bind ;  and  the  majority  of  "k 
Vestiy,  in  cases  fit  to  be  there  decided,  will  bind 
the  minority  of  the  Pkuish,  though  it  will  not  MaA 
the  Ordinary,  in  matters  subject  to  his  discreCiMI. 
And  if  He  sees  that  many  of  the  Parishioners'^-^ 
ject,  though  they  maybe  the  minority,  it  maybe Vfliy 
proper,  that  He  should  not  be  totally  inattentivd'to 
their  opinion.  It  is  usual  therefore,  in  cases  ^ 
mere  (nmament,  to  tender  affidavits  shewing  what 
the  majority  in  Vestry  was,  in  order  that  the  Court 
may  ascertain  what  may  fairly  be  considered  the 
Dredominant  wish  of  the  Parish.    In  cases  of  this 


tne  mmnation  goes  out  to  ail  persons,  atld 
therefore  every  one  not  appearing  must  be  r^ardsd 
as  consenting,  by  virtue  tA  this  notice,  and  dso 
of  the  representative  character  of  the  Chmrcii- 
wardens  who  apply  for  this  Faculty. 

The  balance  of  number  in  favour  of  this  i^ 
plication  are  218  to  42,  about  five  to  one;  and 
though  it  is  said  \i^j  the  opposers  that  they  oooid 

have 
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have  brought  more,  but  that  they  chose  to  stand  on*  Tbt  caosc^ 
the  merits ;  i  must  suppose  they  have  brought  all*    st.jmjis 
they  could,  as  the  merits  on  the  present  enquiry   tu  r^m!" 
d^nd,  m  no  small  d^pree,  on  the  numbers,    bt  ^^^^^j^^ 
interest,  it  appears  that  the  rental  of  the  P^sh  ia  ■ 

al)0ut  j?lfe,000 ;  of  which  a  proportion  of  itf4,494lfr  **  ^••-  '^•*- 
is  for  the  Organ^  and  jeS^SSS  against  it  On  this 
representation  it  is  to  be  observed,  that  the  whde 
'interest  is  not  brought  forward ;  but  it  is  reasoi^' 
able  to  presume  that  all,  who  do  not  come  forward 
en  the  call  of  the  intimation,  agree  to  the  measure. 
There  is  then  the  legal  consent  of  the  Vestry,  and 
%  sufficient  constat  to  satisfy  the  Court,  of  the  senti- 
ments of  the  real  majority  of  the  Pkuish,  in  favour 
of  the  application. 

The  consent,  however,  is  not  the  onfy  thing  that 
ia  material,  since  the  measure  may  be  improper^- in 
consideration  of  the  Parish  or  of  the  Church,  or 
private  rights  may  be  affected.  It  might  be  the 
(Inty  of  the  Ordinary,  therefore,  under  particular 
drcumstances,  to  interpose,  and  protect  the  Parish 
from  its  own  indiscretion,  if  any  inconvenience  was 
to  be  apprehended  from  it ;  as  if  the  Parish  was 
small,  and  the  rent  of  houses  very  high,  or  there 
wen  other  circumstances,  that  rendered  such  an 
addition  to  the  Church  inexpedient  Attending 
to  such  considerations,  the  Courts  have  usually 
adopted  the  rule  of  inserting  a  clause,  that  no  ez« 
pence  shall  fall  on  the  Parish ;  but  this  rule  is  dis* 
eietionary  only,  and  though  generally  proper,  by 
no  means  binding. 

'  In  London^  where  Parishes  are  small,  and  the 
rents  high,  an  Organ  might  be  a  considerable 
burthen,  and  therefore  the  rule  ia  a&ffn  adopted, 

though 
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^EM??'  tIioi|fl^iiel4<HB  weU  ob6ffve4uiiM«^ 
8t.  JoMii't,     coune  pimued  is,  tluit  levenil  penonf  oertifyp  diilt 
itep!^u%-   theyturewilUogtosubscribetoimivide^sQtt^ 
^y^L?'    for  the  mfnntemaice  of  t}ie  Qrgmist,  tfaongh  pi* 
pemottiiient  endowm^it  19  anmngied ;  a  fimd  fiv  die 


iW^^fP 


i4M».ift«.  present  being  all  that  is  ysually  reqoirec}*  Tktt 
there  should  he  a  settled  fund  is  pot  presciUMi 
by  any  rule  of  law,  which  is  to  h^  f<Nind  in  boglci^ 
or  in  practice^  except  in  particulsr  oues  in  whJH^* 
the  Ordinary  may  think  it  necessary.  If  the  oiAt 
cumstances  of  the  Parish  are  efferent,  where  dip 
Parish  is  large,  and  the  Inhabitants  are  opulent^  aa4 
darirous  of  such  ai|  instrument,  is  it  ui^  or  he* 
yond  the  discretion  of  the  Court  to  sanction  siuajb 
a  grant  to  them?  A  Faculty  does  notenjoitt  |J|B 
nusing  of  any  rate ;  and  if  it  is  found  a  jburdieii, 
it  may  be  removed  l>y  mmther  Faculty. 

Is  ^t  necessary  then  that  sudi  a  clause  shiajJId 
be  inserted,  either  on  principle  or  settled  vsagqtl 
I  have  already  said  that  I  kn^w  of  no  prinoipli 
that  can  make  such  a  rule  obligatory  in  all  cassp; 
and  ^8  to  usuge,  the  cases,  which  have  been  citodl 
by  the  Counsel,  relate  cliietfy  to  small  Fktrisbe%  ja 
whjfch  the  Ordinary  would  be  unwiJUiig  to  bind^iXne 
liihahitants  without  in  a  very  general  ccmsent.  A  qmht 
of  real  authority,  as  a  negative,  would  be  shewn»  jf 
the  Court  had  said,— 4t  would  not  prant  without 
such  clause,  and  ike  Parish  had  refused  to  Bcegflt 
it  on.those  terms-  That  would  be  a  case  in  J^. 
co»tentiQ$Ok  iribereas  all  the  preoed^its  cited  Jmvf 
been  of  cases,  in  which  the  parties  ihave  beep  fs^ 
liqg  ito  receive.  I  haivie  seen  grants  of  two  or 
thne  Eacukies,  in  the  Gonaiatory  <^  Ijomdtm,  <ff 

the  apfdicstion  of  sraw  xrf*  the  PtaUi,  iwifilMHt 

any 
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my  provision  for  an  Organist:  as  for  JUKomy  in  ThtCaoMiH 
1792;  St.  Maihew,  Friday  Street,  in  1734.  l^^llH 

It  is  said,  that  this  should  be  done  only  when   rh^vllM^ 
tfce  Parish  are  unanimous.    The  rule  of  unanimity    yy^»^ 


may  be  proper  in  some  cases,  and  not  in  others ; 

and  it  is  rather  an  argument  against  the  effect  of  ^  ^**-  **^ 

unanimity,  that  the  vote  includes  posterity  also. 

In  the  case  of  St.  Stephen* s,  fFalbrook,  where 

die  Inhabitants  were  unanimous,  the  clause  was 

imerted.    All  precedents  prove    only^    that   in 

some  cases  die  Court  has  thought  proper  to  insert 

ttach  a  clause,  but  not  that  it  is  bound  to  do  so^ 

by  any  rule  of  law  with  which  I  am  acquainted* 

If  it  is  a  rule  of  discretion  only^  what  are  the  cir- 

cntmstances  in  this  case?    Here  is  a  populous 

Parish,  of  great  public  Tesort,  with  a  rental  of 

jfM,000,  and  witli  Inhabitants  in  easy  drcum- 

ibUEices.  !nie  expence  on  resident  Inhabitants,  wiH 

be 'little  more  than  one  halfpenny  in  thepound# 

If  such  a  Parish  is  willing  to  have  the  pO¥rer  to 

tax  themselves,  and  the  Court  should  refuse,  it 

would  amount  almost  to  a  declaration  that  no 

Parish  ought  to  have  an  Organ. 

But  it  is  to  be  considered  also,  whether  any  prL- 
vste  right  will  be  affected  by  it.  All  that  I  find 
oo  that  point  is,  that  one  person  makes  an  affidavit, 
diat  three  pews,  belonging  to  himself  and  two  other 
persons,  will  receive  much  detriment ;  but  in  what 
ttianner  is  not  stated.  It  appears  that  his  pew  was 
erected  by  himself  without  a  Faculty ; — there  is, 
therefore,  no  prescriptive  right  It  appears,  that 
it  was  not  built  by  leave  of  the  Parishioners, 
and  although  the  Churchwardens  have  the  general 
xighty  usage  in  some  places  gives  it  to  the  Parish 

in 
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TiM  cauEca-  in  Vestiy ;  and  on  the  affidavits  that  have  been 
st^^omTi,  exhibited,  I  think  it  is  so  here.  This  private  right 
in^'rlu^M'  therefore,  which  is  claimed^  is  founded  on  no  l^al 
^"'^*    ground,  nor  is  it  good  against  the  Churchwardeoa 

■  or  the  Parish. 
ad^i».t794.  Considering  all  the  circumstances  of  this 
case,  I  am  of  opinion,  that  the  Court  has  au- 
thority to  grant  the  Faculty^  and  that  there  is 
no  such  general  rule,  requiring  the  unanimous 
consent  of  the  Parish  to  obtain  the  Faculty  wit^ 
out  the  clause  mentioned:  th,ere  is  a  decided 
majority  in  fiivour  of  the  application,  and  th^ 
have  acted  on  a  reasonable  and  prudent  conr 
fidence. 

It  is  highly  proper  that  there  should  be  an  Qigan 
in  this  Church,  if  in  any ;  and  I  pronounce  fif 
the  grant,  without  inserting  any  dause  respecting 
the  provisiQ^  for  the  Organist,  or  for  exoneratiiig;. 
the  Parish  firom  the  expences  that  may  be  incurred 
in  maintaining  it  , 
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Tax  Office  of  thb  Judob  proxoted  by 
MAIDMAN  V.  MALPAS. 

^HIS  was  a  cause  of  Office^  or  criminal  proceed-  "A/vc.  1794. 
ing,    promoted  by  the    Rev.  Mr. Maidman^  SSdb^.** 
IRector  of  Greenfbrd^  against  the  defendant,  for  Beaor  rfti^ 
^erecting  a  Monwnetit  in  the  Chancel  of  the  Church  •  peim,fo^ 
<if  Greeted,  without  a  Faculty,    The    party  SSiSJT 
t^l^peared  under  protest,  alleging,  that  he  had  |[^^^^^!^!^ 
alhiady  been  cited  for  the  same  cause  and  dis-  t>i>Md- 
ibissed,  and  that  he  was  not  therefore  liableto  be 
j^roceeded  against  a  second  time ; — that  there  was 
^e  further  irregularity  in  these  proceedings,  that 
lie  was  cited,  m  the  name  qf  the  Bishop^  to  answer 
to  articles  to  be  exhibited  against  him  by  his 
Officer ;  whereas  the  Citation  should  have  been  in 
<fo  name  qfthe  Judge. 

In  support  of  the  Protest  it  was  contended,  that 
the  Defendant  was  entitled  to  be  dismissed  for  the 
reasons  alleged  in  the  Protest,  that  he  had  been 
^ipissed  on  a  former  Citation  ;  that  die  Citation 
was  irregular  in  form ;  that  the  PromcUr  had  been 
privy  tQ  the  act  complained  of,  and  that  the  Monu- 
ment had  been  taken  down ;  that  the  party  had 
been  in  error  as  to  the  necessity  for  a  Faculty, 
and  it  was  obvious  that  the  present  proceeding  had 
been  instituted  only  to  exact  a  fee  of  4^30,  which 
had  been  demanded ;  that  if  there  had  been  any 

violation 
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^KUwli.**   violation  of  public  decency,  or  private  right,  the 
,  Court  might  not  be  at  liberty  to  enquire  inta  the 


utiiihci79«.  motives  of  the  Promoter,    but  there  had  been 

neither  in  this  case,  only  a  mere  omission  of  fbud 
in  not  applying  for  a  Faculty,  which  would  ua- 
doiibtedly  have  been  granted ;  and  it  was  hoped 
therefore,  that  the  Court  would  not  permit  its 
authority  to  be  used  in  the  promotion  of  this  suiL— 
On  the  oth'er  side  it  was  said,  that  the  CitatioOt 
inOienameaTthe  BUh4^csi&Bg^i^po^ 
«^a{qpear  before  our  Vicar  Geneni  and  Official 
'<  Principal,  and.to  answer  to.artides  to  be  exhihitii 
*f4m  our  ieha^hy  virtue  of  our  office,^^*  mi^^  beji 
style  properiy  .used  in  any  case  of  articles  to  be  csn 
hibited  by  the  rhrnirrllrrr  3  thtit  thr  jnriirtTriiip 
eaoardsed  by  the  Chaocellar  was  ib  law  the  actiiif 
the  BiAop ;— «and  there  was  in  £ud;  no  mnuwMim 
in.tfais  form,  thougfi  of  late  it  had  been  deemi^ 
sufficient  to  describe  the  Office  and  die  Promotiii 
witbout  suggestion  on  whose  bdialf  or  in  virtne^^ff 
whose  aathority  the  suit  was  promoted  VadoMi 
cases  iivre  dted^-^-^if  Thawgpsan  v.  JSaumhrh^  m 
1797$  in  the  Peculiars,  for  erecting  tombstonea*^ 
of  RusscB  V.  MusgravCf  in  the  Consistory  in 
1778  ;-^and  oiHinde  v.  Martin  in  the  aame  Coustfe 
allJUtigated^  cases,  in  wtdch  there  was.no aug^eir 
tion,  on  wiiose  behalf  the  articles  were  to  b^  mu* 
hibited.  In  Lovegroce  v.  Mason,  17^f  they  wens 
in  the  name  of  the  Bishc^,  as  here;  and  in  the 
ancient  language  of  the  Court,  when  the  ^xx^eed- 
ings  being  in  Latin,  were  more  precise,  the  usual 
form  was  **  ad  respondendum  articulis/'  without 
special  suggestion  as  to  the  Office  promoted.^-*' 
That  in  17 17  tbeve  was  a  suit  of  Office, on  a  Cita- 
tion 
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tion  in  the  ruime  qf  the  Bishop^  and  without  any   ^jJJJ^"  * 
iehalfj  against  two  persons  for  having  been  present 


at  a  clandestine  marriage;  and  in  I7I8,  in  the  ^•«k/kc,i794. 
Chislehurt  case  *,    for    disturbance    of    Payers 
against  Laymen,  the  style  ti^as  ^^  in  the  name  qfthe 
Bishop  qf  Rochester^  ex  qffido  noshro^  ex  promotione 
A.  Br 

These  instances  shew  that  there  has  been  no 
wbstantial  irregularity;  and  as  for  the  former 
diamissaly  it  was  by  direction  of  the  Court,  for  a 
leason  which  it  intimated  during  the  argument, 
Irithout  prejudice  to  the  right  of  further  proceed- 
ing. That  the  party  was  bound  therefore  to  give 
an  appearance ;  and  if  he  then  wished  to  put  an 
end  to  the  suit,  on  confesaon  of  the  facts,  the 
^Promoter  was  desirous  to  shew,  that  he  had  no 
private  motives,  and  was  ready  to  take  the  judg- 
ment of  the  Court  without  further  proceediDgs. 
Hiat  if  the  party  had  been  precipitate  in  takii^ 
down,  the  Monum^it,  it  was  not  by  the  ccmsent  of 
die  Rector,  since  the  answer  which  had  been  given 
to  that  application,  was,  ''  that  he  must  be  left  to 
«  do  as  he  should  be  advised.'*  Thstt  there  was 
no  demand  for  the  gratuity,  but  a  declaration  only 
that  the  Rector  expected  what  other  Clergymen 
usually  received:  which  was  candidly  acknow* 
ledged  and  not  denied,  though  it  was  not  made  in 
the  form  of  an  absolute  demand. 


IMfc—^<w^^— *»       I  III  IN 


*  Vide -supra  p.  174. 


June* 
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Mai  DM  Awe.  w 

bcalpas.  Judgment. 


i5di2Vc«17Ht 


Sir  mniam  5co//.— This  is  a  proceeding  in 
which  the  Office  of  the  Judge  has  been  promoted 
by  the  Rector  of  Greenford  against  the  Defendant 
for  the  reasons  set  forth.  There  can  be  no  question 
as  to  the  jurisdiction  of  the  Court,  which  is  estap 
blished  by  its  own  decisions,  and  those  of  the 
Temporal  Courts,  that  no  Monument  can  be 
erected  without  leave  of  the  Ordinary.  All 
Parishioners  have  a .  right  to  be  buried  in  the 
Church-yard,  without  leave  of  the  Incumbent }  but 
the  permission  of  the  Ordinary  is  necessaiy  before 
any  Monument  can  properly  be  erected.  It  is  to 
his  care  that  the  fabric  of  the  Church  is  committed, 
that  it  shall  not  be  injured  or  deformed,  by  the 
caprice  of  individuals.  The  consent  of  the  In- 
cumbent is  taken  on  such  occasions ;  and  especially 
of  the  Rector,  for  Monuments  in  the  Chancel.  A 
Faculty  likewise  is  required,  though  it  is  frequently 
omitted,  under  the  confidence  reposed  in  the 
Minister,  and  the  Ecclesiastical  Court  is  not  eager 
to  interpose.  But  when  cases  are  brought  before 
it,  it  is  necessary  to  enquire,  whether  the  thing  is 
proper  to  be  done,  and  whether  the  consent  of  the 
Incumbent  has  been  obtained. 

Something  has  been  said  in  argument  of  the 
extortion  of  money  ;  but  I  am  not  prepared  to  say 
that  the  demand  of  a  usual  fee  is  to  be  called  extor- 
tion. I  conceive  the  Clergyman  may  legally  de- 
mand and  accept  a  fee  for  his  consent ;  nor  is  it  an 
improper  thing,  that  the  Ecclesiastical  Court  should 
see  that  it  is  done,  and  that  all  temporal  interests 
are  duly  protected ;  as  in  other  instances,  in  the 

putting 
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putting  up  of  an  ofgan,  &c.,  temporal  interests  are  Maidman  •. 
always  attended  to.  J 1. 

A  former  citation  was  taken  out  in  this  case,  iaAxxw.  1704. 
from  which  the  party  was  dismissed  in  consequence 
of  a  rule  which  the  Court  had  laid  down  *,  and  ^ 
which  had  been  intimated  on  former  occasions,  < 
that  the  leave  of  the  Court  should  be  first  ob*  * 
tained.;    since  it  is  a  part  of  the  Ecclesiastical 
Jorisdiction,  which  is  not  to  be  exercised  without 
discretion,  or  to  be  left  entirely  to  the  judgment  ' 
or  passions  of  private  persons.   That  rule  had  been 
overlooked   in   extracting   the  '  former    citation, ' 
and   it  was    superseded   on  that  account,   but 
without  prejudice  to  the  cause.    A  new  citation 
was  then  extracted,  and  an  appearance  is  now' 
given'  under  protest,  objecting  to  the  irregularity 
of  the  proceedings,  on  the  grounds  which  have 
been  stated. 

It  is  first  said,  that  it  is  against  form,  and  against 
the  principle  of  these  proceedings,  that  the  Office 
of*  tile  Bishop  should  be  promoted,  instead  of  that 
of  the  Judge.  But  I  have  directed  the  register  of 
the  Court  to  be  examined,  aiid  find  that  there  has 
been  great  variation  in  the  form :  as  *'  in  the  Name 
qf  the  Bishop^**  *^of  our  Office  y^  in  others  "  at 
tte  Promotion  qf  tlie  Judge ;**  in  others,  neither; 
mentioning  only  the  ofience,  the  place  of  appear- 
ance, and  the  name  of  the  Promoter.     But  it  has 

*  In  the  case  of  the  Duke  of  Pffrtland  v.  Dr.  Bingham,  the  ,^th  ^Vw.  ijoa. 
Court  had  observed,  that  the  rule  was  dear,  that  where  the  Office 
of  the  JSidge  is  promoted  by  any  private  individual,  a  personal 
application  should  be  made  to  the  Judge,  in  the  presence  of  the 
Registrar,  to  be  taken  down  and  appear  in  the  minutes  of  the 
Court,  and  that  It  would  in  future  hold  any  omission  of  that  rule 
&tal. — ^In  consideration  of  the  circumstances  in  that  case.  It  gave 
laavv  for  the  cause  to  proceed. 

p  been 
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Maidmam  9.   been  said,  that  if  the  proceeding  was  persdnally  at 
the  instance  of  the  Bishop  against  a  Layman,  it 


istMi>«.  iTM.  would  not  be  valid. 

The  Office  of  the  Judge  is  not  original,  but  de* 
rivative,  and  may  fairly  be  styled  the  Office  of 
the  Bishop,  for  it  is  the  Office  of  the  Bishop 
exercised  by  his  Judge— Qfflcudis  Juiem  EpiscopL 
It  is  conformable  to  former  precedent,  and  not 
objectionable  in  principle,  and  the  proceedings  are 
not  to  be  impeached  on  this  ground.  Then  ob 
what  other  ground  is  the  parly  entitled  to  be  dis- 
missed, according  to  the  prayer  of  his  Petiticm.  It 
is  objected,  that  the  history  of  the  transaction  shews 
that  the  suit  would  not  have  been  commenced,  if 
the  Clergyman  had  not  been  dissatisfied  with  his 
fee,  with  an  insinuation  as  to  some  sum  of  five 
pounds  that  had  been  paid,  as  is  said,  for  the  con». 
sent  which  was  obtained.  But  the  consent  of  the 
Rector  alone  is  not  sufficient.  The  Court  has  a 
right  to  animadvert  on  a  party  erecting  a  Monu^ 
ment  without  a  Faculty ;  and  when  such  an  irre- 
gularity is  brought  to  its  notice,  it  is  obliged  tb 
see,  that  all  the  requisites  of  law  are  rightiy  ob- 
served. The  consent  of  the  Rector  alone  cannot 
be  alleged  as  a  bar  to  the  proceedings.  The 
Court  will  not  look  too  narrowly  into  the  motives 
of  public  prosecutions,  since  there  are  few,  perhaps, 
which  are  not,  in  some  degree,  influenced  by  some 
private  considerations.  But  I  see  nothing  impro- 
per ip  an  application  bdng  made  to  the  Eccle- 
siastical Court  by  the  Clergyman,  in  this  fornb  if 
his  right  is  denied. 

It  is  less  material,  however,  to  look  to  the 
motives  of  the  parties  than  to  the  facts }  fof^  be 
the  former  what  they  may,  they  will  not,  I  tiUpkt 

5  be 
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be  fliiScient  to  procure  a  dismisBal.  It  appears  MAronAir*. 
that  a  corpse  was  buried  in  a  vault  in  the  Chiwcel,  ..«_lJLl. 
under  a  Faculty^  as  may  be  presumed,  or  a  pre-  utf^Are.  itb«. 
scriptive  right  which  supposes  it,  and  that  fiv6 
guineas  were  paid  to  the  Rector,  —  a  liberal  fee^ 
but  not,  as  I  concdve,  intended  to  be  given  for 
leave  to  enect  a  monument.  It  is  said,  '<  that  con- 
seat  was  given;"  but  it  is  answered,  *<  n<Bt  without 
condition ;"  intimating  the  expectation  of  a  fee. 
The  monument  was  then  erected,  without  applica- 
tion to  the  Court.  After  some  time,  the  Cleigy- 
iMa  observed,  that  his  fee  had  not  been  paid,  and 
though  no  regular  demand  was  made,  it  was  in- 
timated that  a  fee  erf*  £30  was  usually  paid  to  the 
neighbouring  Clei^yman  on  similar  occasions.  It 
it  to  be  lamented,  that  all  this  was  not  made  matter 
oif  friendly  discussion.  But  as  the  case  has  come 
before  the  Court,  It  would  not  act  properly  towards 
Rectors  or  Impropriators,  lay  or  ecclesiastical,  if  It 
was  to  say,  that  any  person  might  erect  a  monu- 
ment without  their  leave;  which  would  be  the 
eflfect  of  these  proceedings,  if  I  was  to  dismiss  the 
party  under  this  protest. 

The  course  which  the  Clergyman  adopts  to  do 
himself  justice  is,  by  promoting  this  suit  in  the 
Ecclesiastical  Court,  for  erecting  the  monument 
without  a  Faculty;  and  I  see  no  impropriety  in  such 
proceedings.  It  is  alleged,  that  the  party  offered 
to  procure  a  Faculty,  or  to  take  down  the  monu- 
ment ;  but  a  Faculty  would  not  have  been  granted, 
as  a  matter  of  course^  without  proof  that  the  leave 
of  the  Rector  had  been  obtained.  It  is  also  said, 
that  the  Clergyman  ought  to  have  informed  the 
party  that  a  Faculty  was  necessary ;  but  every  one 
is  bound  to  know  the  law,  so  far  as  is  requisite  fi>r 

F  2  the 
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•.  *■ 


BiMOMAM  V.    the  proper  guidance  of  his  own  conduct.    Tlien  it 

_  is  alleged  that  the  Rector  had  given  his  consent' 

ivhJke.  1794.  that  the  monument  should  be  taken  down,  which,' 

however,  is  denied.  But  the  taking  down  the  monu- 
ment would  be  an  ofience,  for  which  also  the  party 
would  be  liable  to  prosecution ;  since,  when  (mfe 
erected^  it  camiot  be  removed  without  the  sanction 
of  the  Ordinary.  The  consent  of  the  Rector, 
therefore^  would  not  be  sufficient. 

On  the  whole  matter  of  this  Protest,  I  am  of 
opinion,  that  it  is  not  sufficient  to  excuse  the  party' 
firom  giving  an  absolute  appearance.  At  the  same 
time,  as  it  is  intimated  that  it  is  not  the  wish  of  the 
Prpmoter  that  the  suit  should  proceed  further,  the 
Court  would  be  desirous  that  it  should  not  I 
think,  however,  that  the  suit  has  been  properly 
commenced,  and  I  overrule  the  protest,  and  con* 
demn  the  party  in  the  costs. 


-* —  -i^*- 
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B0WZEB9  AS  Guardian  of  his  Son,  v.  Ricketts, 

EALSELY  CALLING  HERSELF  BoWZER« 

TPHIS  was  a  petition  on  the  part  of  the  wife,  ^^^t^rckijgs. 
stating,  that  the  libel  had  been  admitted,  but  i?n»>i«7ofiiiir. 

°  nage,  by  reason 

no  issue    given;    that   the   suit  had  been  com- "^n'oonty^it 
menced  by  the  Father,  as  guardian  of  the  minor,  Patw,  a  pnyer, 
who  is  now  of  age  ;  and  praying  that  he  may  now  wtf^»fSLl^ 
be  cited  to  appear,  and  carry  on  the  suit  in  his  ^'*^!  ^^ 
own  name,  with  intimation  that  the  Court  would  «>it«<i  to  deciaie, 

'•  •         1-        •         i_  •/•  whether  he 

Otherwise  dismiss  the  wife.  would  carry  on 

the  suit,  or  that 

;  It  was  contended  that,  before  issue  had  been  mi5h7?<fit. 
given,  it  was  competent  to  call  upon  the  Minor  to  J^JIJ^edT^*** 
declare,  whether  he  chooses  to  carry  on  the  suit ; 
for  that,  before  issue  given,  a  suit  was  not  held  to 
be  commenced  by  the  canon  or  civil  law ;  and  that 
in  Defamation,  where  it  was  necessary  that'the  suit 
should  be  commenced  within  a  year,  it  was  held  in 
Goldingay  v.  HiU  *,  before  Dr.  Calvert^  that  issue 
should  be  joined  within  the  year.  —  After  issue, 
ajpplications  of  this  kind  may  have  been  denied, 
but  before  issue,  it  is  competent  to  the  wife  to 
call  on  the  Minor  to  declare  whether  he  will  cany 
on  the  suit. 

On  the  other  side  it  was  replied,  that  in  the 
case  of  Shaw  v.  Page^  which  was  a  very  early, 
if  not  the  first  case  argued  under  the  marriage 
act,  a  question  to  this  purpose  had  been  agi- 
tated,' whether  the  Father,  having  brought  a  suit 
in  the  minority  of  his  Son,  the  Son  should  not  be 
called  on  ;  but,  in  that  case,  the  Son  mamed  again, 
and  the  proceedings  dropped.  Since  that  time,  how- 

*  Arches,  1783. 

p  3  ever 


iU  CASES  DBTEBMINSD  IN  THE 

Bowzii  e.     ever,  it  has  always  been  held,  that  where  the  suTi 
L   lias  been  brought  by  the  Father  in  his  own  right. 


9dMcrek  1793.  he  would  be  entitled  to  proceed }  and  that 

suit  was  commenced  only  a  day  before  the  Sod 
came  of  age,  the  Father  might  continue  to  carry  it 
OQ^  whetlier  the  Son  was  willing  or  not— -That  in 
the  present  instance,  the  citation  had  been  re- 
turned on  the  third  sesMon  of  Mickaebmu  term ; 
and  on  tlie  third  session  of  Hilary  term,  the  wife 
«teod  assigned  to  give  an  issue,  when  the  Proctor 
alleged  the  Minor  waa  then  of  age,  which  was  not 
true :  if  thb  fact  bad  not  been  alleged,  the  Court 
would  have  required  an  issue  to  have  been  then 
given. — It  will  be  a  question,  therefore,  whether  the 
party  shall  take  the  benefit  of  a  false  suggestion,  or 
whether  thi»  application  should  not  be  considered 
as  if  issue  had  actually  been  joined  ? 

Judgment. 
Sir  William  ScotL — ^In  cases  of  this  descriptioa 
ilie  Court  would  not  be  inclined  to  maintain  the 
objectiiHi ;  for  it  is  the  interest  oi  both  partieSf 
that  the  suit  should  proceed,  in  order  that  they 
may  know  the  exact  legal  relation,  in  which  they 
stand  to  each  other.  The  marriage  act  declares 
marriages  in  such  cases  to  be  ipso  facto  void,— 
the  sentence  of  the  Ecclesiastical  Court  is  decla- 
ratory only,  It  does  not  make  them  void  :  If  then 
I  should  dismiss  the  suit,  it  would  not  legalize  the 
marriage,  but  the  marriage  might  be  questioned, 
upon  any  claim  of  the  wife's,  in  any  future  trans- 
action, in  any  Court  where  such  claim  was 
made.  It  is  therefore  proper,  that  the  parties 
should  know  their  situation  in  the  early  state 
of  their  cohabitation,  and  the  Court  would  not 
be  disposed  to  dismiss  the  suit,  unless  for  very 
cogent  reasons*    Under  the  act  of  Parliament  the 

Father 
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Father  has  an  interest  of  his  own,  and  though  he    bowzekv. 
proceeds  as  Guardian  of  his  Son,  he  may  be  con-  ' 

sidered  as  proceeding  pro  hUeresse  suo ;  for  his  own  9AMarck  1791; 
authority  is  violated. 

The  consent  of  the  Minor  is  not  in  any  manner 
necessary  for  such  suits ;  and  in  Lord  Cburtenoj/^s 
case  *,  the  Earl  of  Jyksfbrd  proceeded  as  testa- 
mentary Guardian,  after  Lord  Courtem^  came  of 
age }  and  though  his  authority  was  questioned,  it 
was  held  that  he  had  clearly  such  right.  In  Perkins 
V.  Allen  t,  the  same  doctrine  was  recognized  by 
lyr.  Bettesworthf  in  the  Consistory  Court.  It  is 
ctear,  therefore,  that  the  Father  may  go  on  after 
tile  Minor  comes  of  age,  and  if  the  Minor 
should  appear  in  the  cause,'  it  would  not  abate  the 
suit. — I  do  not  know  that  it  has  been  determined, 
that  the  Father  or  Guardian  might  commence  a 
suit  after  the  Minor  had  come  of  age ;  but  I  will 
not  say  that  he  might  not,  as  in  case  of  the  Son's 
death,  or  other  particular  circumstances,  it  might 
be  convenient  that  he  should  have  such  right. 

In  the  present  case,  the  suit  was  clearly  insti- 
tuted in  the  minority  of  the  Son ;  issue  was  directed 
ta  be  joined,  and  on  that  day  the  assertion  was 
made,  that  the  Minor  was  of  age,  which  was  not 
tme,  and  on  which  the  matter  stood  over.  I  think 
the  party  cannot  take  advantage  of  that  false 
assertion,  but  must  stand  on  the  same  ground  as 
if  he  was  discussing  the  question  on  that  day. 
Tins  suit  was  substantially  commenced :  the  case 
comes  therefore  within  the  narrowest  rules,  and  I 
am  of  opinion  that  the  Father  has  a  right  to  pro- 
cceQ. 


*  CoDMst  1762.    Deleg.  1763. 
t  Consiit.  1778. 
P  4 
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valid. 


LINDO,  BT  HER  Guardian,  t;.  BELISARIO. 

• 

tfb  j«i«j795.  rjiHIS  was   a  case   of  jactitation  of  marriage, 
jewMh  Mar-  bfought  foT  the  purpose  of  trying  the  validity 

^Vnceoftht  of  a   marriage,  according  to  the   Jewish   rites; 

J^Jj;^^!^'^,^  instituted  by  the  wife  against  the  asserted  hu»* 

of  Foreign  Mar-    band. 
fiage.— The 
awerted  Mar- 

heUin-  JUDGMENT. 

Sir  WiUiam  Scott. — This  is  a  case  which  comes 
before  this  Court  by  the  direction  of  the  Lord 
Chancellor.  Under  the  sanction  of  that  high  autho- 
rity I  shall  certainly  apply  myself  closely  to  the 
investigation  of  the   question,  tliough  otherwise 
1  should  have  entertained  considerable  doubt,  if 
not  on  the  jurisdiction  itself,  at  least  upon  the 
propriety  of  exercising  it  in  this  case.    The  Eccle- 
siastical Court  has  an  undoubted  jurisdiction  upon 
the  general  law  of  marriage,  so  far  as  the  legality 
of  that  contract  is  constituted  by  the  law  of,  this 
country.     It  also  examines  questions  of  foreign 
marriages,  in  cases  of  British  subjects,  aud  some? 
times  of  aliens  \  and  it  does  this  from  necessity, 
in  order  to  prevent  a  failure  of  justice  ;  and  with 
the  satisfaction  of  knowing,  that  the  principles, 
which  regulate  English  marriages,  are  such  as  are 
also  generally  applicable  to  marriages  of  foreigq 
Christian   countries;    the  marriage   law  of  JEur 
rope  being  founded  on  the  same  general  prind^ 
pies,  and  having  for  its  basis  the  antient  canon 
law ;  so  that  there  is  not  much  danger  that  the 
Court  can  proceed  wrongly  on  such,  general  prin- 
ciples, and  on  such  a  basis.     This  is  a  question 
of  marriage  of  a  very  difierent  kind — ^between 

persons 
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persons  governed  ,by  a  peculiar  law  of  their  own,      linoo  n. 
tod  administered,  to  a  certain  degree,  by  a  ♦  juris-      gm^^o- 


diction  established  among  themselves— a  jurisdic-  5th  jhm  1793. 
tion  competent  to  decide  upon  questions  of  this 
nature  with  peculiar  advantage,  and  with  sufficient 
aathority.  It  would,  therefore,  have  been  a  matter 
of  grave  consideration  with  me,  if  the  question 
-had  been  brought  in  the  ordinary  way,  and  with- 
out any  such  recommendation  ; — ^whether  it  would 
not  have  been  referred  more  conveniently  to 
that  tribunal  to  which  I  have  alluded ;  for  I  can- 

*  On  the  state  of  the  Jews  in  this  country,  see  Selden,  3d  vol. 
p.  1459.  MoUoy^  lib.  3.  ch.  6.  i  Atkyru,  p.  41.  and  a  pamphlet, 
*«  Whether  a  Jew  might  hold  lands,"  A.D.  1753,  &c.  They 
9fpear  to  have  been  brought  here  in  considerable  numbers  by 
WiOiam  I.  from  Rouen,  1070.  They  were  considered  as  mer- 
itent .  strangers,  and  were  allowed  to  have  medieUitem  Ungtia 
Jwdttarum,  1  Edw.  1.  Selden,  3d  vol.  p.  1460.  They  had  also 
the  power  of  excommunicating  their  own  members. — Special  Jus* 
tices  were  appointed  '*  ad  custodiam  Judaorum,'*  whose  decisions, 
meert€dn  cases,  were  secundum  legem  et  consuetudinem  JudaismL 
Selden,  ib.  Molloy,  ib.  They  lived  as  bondmen  of  the  kings,  and 
uoder  special  protection,  regulations,  and  exemptions,  till  they 
wera  banished,  31st  ^u^^t  1290.  They  did  not  appear  again 
.  in  this  kingdom  as  a  disdnct  body  till  the  time  of  Charles  IL 
Tbey  had  petitioned  in  1 648  to  be  allowed  to  return  and  ebjoy  their 
n^on (a);  and  the  question  was  much  agitated,  but  nothing 
waa  done.  On  the  Restoration,  Charles  II.  promised  them  pro- 
tection and  the  use  of  their  religion,  and  an  Order  of  Ck>uncil 
issued  to  that  effect.  (6) 

'  Many  Jews  obtained  Letters  of  Denization  during  that  reign. 
Hiey  were  not  {as  it  is  believed)  mentioned  in  the  exceptions  in 
the  Marriage  Acts  as  projected  in  the  reign  of  WilUam  III.  though 
Quakers  are :  but  they  were  included  in  the  same  exception  in  t^e 
Act  26  G.  2.  ch.  33.  Their  state  and  condition  having  recently  be« 
come  an' object  of  public  attention  on  the  discussion  of  the  Act 
^S  0. 2.  ch.  26.  for  the  Naturalisation  of  Jews,  which  passed  im 
1753,  but  was  repealed  in  27  6. 2.  ch.  1.  1754. 

(a)  See  App«idix,Ko.|.  (6)  8etAppeii&E,No»a. 

not 


«18 


CASES  DKTBRMINED  IN  THE 


LiMM  9.      not  but  be  seoaible*  that  in  applying  the  genenl 
BusABM.    principles  of  the  law  of  marriage  to  this  case^  I  maj 


»ck  Jmmg  i7f».  be  adopting  rules  that  are  not  duly  founded,  and 

which  may  prove  highly  inexpedient.  On  the  other 
hand,  if  I  am  to  apply  the  peculiar  principles  of 
the  Jewish  law,  which  I  conceive  is  the  obligatioii 
imposed  upon  me,  I  may  run  the  hazard  of  mis- 
taking those  principles,  having  a  very  moderate 
knowledge  of  tiiat  law.  I  feel  also  the  weight  of  the 
consideration.  That  a  decision  on  the  present  ques- 
tion may  affect  a  very  numerous  and  respectable 
body  of  people.    Under  this  responsibility  I  re- 
peat that  nothing  but  my  respect  for  the  high 
authority  which  has  prescribed  this  duty,  would 
have  induced  me  willingly  to  undertake  it  Bein^^ 
however,  under  the  necessity  of  addressing  royielf  to 
it,  I  shall  take  care  to  use  eveiy  caution  respectii^ 
the  means  of  information,  and  the  nuinner  of  ftp- 
pljring  it,  that  my  judgment  can  suggest :  Under 
these  observations  I  proceed  to  consider  the  parti- 
cular question  that  is  thus  brought  before  me. 

A  libel  has  been  given  chaiging  '*  that  Mr.  BelU 
'<  ^ario  has  boasted  of  a  marriage  which  is  not  good 
«<  and  valid  in  kw.'^    He  has  admitted  the  &ct  ef 
jactitation,  and,  at  the  same  time  he  asserts,  as  he 
has  a  right  to  do,  tiie  fiictum  of  the  marriage,  and 
its  validity.    The  factum  of  marriage,  I  presume, 
was  not  the  principal  subject  of  the  reference,  from 
the  hi^  authori^  to  which  I  have  alluded ;  for,  if 
that  had  been  the  question,  it  would  have  been 
referred  probably  to  another  mode  of  inquiry,  on 
an  issue  directed  to  a  jury,  who  would  have  be^ 
more  capable  of  examining  it  than  this  Court 
However,  the  factum  comes  before  me ;  and  I 
cannot  help  observing,  that  this  part  of  the  question 

has 
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ka»  been  rather  singularly  introduced.    The  libel    ^^^^^^^^^ 
stated  the  Jactitation. — An   allegation  was  then 


given  iUf  on  the  part  of  the  Defendant,  stating  the  *^  •'"■♦  >'**• 
general  law  of  the  Jews,  and  asserting  the  factum 
of  marriage  agreeably  to  it,  on  which  he  relied,  as 
being  a  complete  marriage.  —  In  answer  to  tiiat, 
another  allegation  has  been  given  in  on  the  part  of 
MiBB  LindOf  reciting  what  had  been  stated  to  be 
the  lawy  aiid  denying  that  such  ceremony  does  con* 
stitute  marriage,  <'  but  only  a  betrothing^* — It 
proceeds  in  the  second  article  to  recite  the  factum, 
as  alleged  in  the  fourteenth  article  of  the  husband's 
plea,  which  is  agreeable  to  the  cefemony  as  before 
described,  and  denies  that  it  did  even  constitute  '*  a 
complete  betrothmenL** 

It  appeared  inconsistent,  I  own,  that  the  first 
article  of  the  responsive  allegation  should  admit 
the  ceremony  of  giving  the  rii^  in  the  presence  of 
witnesses,  and  accompanied  with  certain  words,  to 
be  a  betrothment ;  and  that  the  secimd  artide,  which 
reeites  the  same  ceremony  as  having  actually  passed 
between  the  parties,  should  all^e  that  it  did  not 
oopstitute  a  betroihment.  There  foUowed  another 
allegation  which  the  Court  did  not  admit,  because  it 
appeared  to  offer  no  new  information ;  and  though  it 
may  be  singular  to  notice  what  has  been  rejected 
by  the  Court,  yet,  as  it  comes  out  on  the  interroga- 
tories, and  in  a  case  of  this  special  nature',  which 
calls  for  particular  attention  to  all  its  parts,  I  may 
be  permitted  to  make  some  observations  upon  it. 

That  allegation  stated,  that  there  was  a  tribunal 
among  the  Jews,  composed  of  an  Archisynagogua 
and  Assessors, — persons  of  competent  learning 
and  abilities  to  dedde  their  matrimcmial  questions; 
that  they  had  called  the  parties  before  them,  and, 
on  deliberate  examination,  pronounced  the  cere* 

mony 
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LiMDov.      monyin  question  to  be  a  doubffid  betrothmeni; 
"'"^"°'     and  that  the  asserted  married  woman,  in  this  cas^ 


9di  Jwu  1795.  was  a  doubtful  betrothed.    I  do  not  mean  to  im- 
peach that  sentence;  but»  accordhig  to  our  no- 
tions,  it  is  not   very  intelligible,  as  expressed. 
Judges   ought    certainly  to   come,    with   minds 
open  to  all  doubts,  to  the  consideration  of  a  ques- 
tion ;  in  other  words,  they  must  not  yield  to  hasty 
impressions,  but  they  must  ultimately  decide  those 
doubts ;  since  it  is  the  business  of  judges  to  send 
into  the  world,  not  doubts,  but  decisions;   and 
they  must  make  up  their  minds  on  one  side  or  the 
other,  on  the  balance  of  the  evidence  that  is  be- 
fbre  them.    The  only  way,  in  which  I  could  re- 
concile this  result  of  their  deliberation,  to .  any 
mode  of  proceeding  familiar  to  us,  would  be  to 
compare  it  to  what  might  be  a  sentence  qfjuibare 
of  proof  J  in  our  Ecclesiastical  Courts,  in  a  matri- 
monial cause.     In  which  case,  we  well  know,  that 
such  decision  would  not  be  definitive,  according 
to  the  rule  of  the  canon  law,  '<  non  transit  sentem 
'*  tia  in  rem  judicatam  contra  matrimonium  *;  "  but 
the  party  might  give  supplemental  proof,  and  so 
establish  the  marriage  in  subsequent  proceedings. 
But  if  the  law  is  otherwise  amongst  the  Jews^ 
as  I  have  understood,  this  cannot  be  done ;  and  I 
cannot  think  that  this  mode  of  pleading  this  sen- 
tence  has  been  the  niost    proper  ;    because  it 
should  have  been  alleged,  that  when  the  juclges 
had  given  a  decision  of  doubtful  betrofftment,  it 
was,  in  fact,  a  definitive  judgment  against  the  va^ 
lidity  of  that  betrothment.     If  it  had  been    so 
pleaded,  this  Court  might  have  acted  upon  it,  and 
have  thought  itself  precluded  from  entering  into 

•  X.  2.  27.  7. 

any. 
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any  further  examination  of  the  marriage.     But    ^^^^^^^^ 
without  some  such  conclusive  declaration,  in  the  ■    > 

ordinary  acceptation  of  the  words,  and  without  *<*»  ^^^  *'«*• 
the  assistance  of  any  technical  interpretation,  the 
circumstance  that  it  appeared  doubt/id  to  thentf 
was  a  strong  reason  why  this  Court  should  proceed 
in  the  investigation  of  it.  This  Court,  therefore, 
cannot  consider  the  report  of  that  tribunal,  even  if 
it  was  directly  before  It,  as  any  bar  to  the  present 
enquiry  into  the  matter  of  fact,  whether  thatf  which 
they  held  to  be  doubf/ulf  is  a  certain  and  existing 
fact  or  not.  Having  considered  that  subject,  I 
must  say^  that  I  do  not  entertain  doubts  upon  it. 

It  appears  on  the  interrogatories,  that  the  doubts, 
which  were  entertained   by  that  tribunal,  were 
fiiunded  on  this, — that  one  of  the  witnesses  could 
not : distinguish  which  of  the  two  young  women- 
present^  was  the  person  supposed  to  have  been 
married  by  the  ceremony  described.      A  doubt 
was  raised  as  to  the  identity ;  but,  on  the  present 
evidence,  there  is  no  room  for  entertaining  any 
dcRibt.on  that  point :   It  had  been  pleaded  in  the; 
allegation,  that  the  man  paid  his  addresses  to  the 
lady  promoting  this  suit,  and  she  admits  that  she  is- 
the  party. 

If  there  is  no  peculiar  rule  in  the  Jewish  law,  that 
a  marriage  cannot  be  established  in  point  of  fact,  if 
one'  of  the  witnesses  had  a  doubt  about  the  identity, 
(and  I  cannot  suppose  there  is  such  a  rule  as  it  * 
has  not  been  pleaided),  I  am  certainly  not  con- 
cluded by  that  sentence ;  and,  upon  the  present 
evidence,  I  find  it  impossible  to  entertain  a  particle 
of  doubt,  that  a  factum  has  really  passed  between 
these  two  parties.  That  factum^  which,  according 
to  one  statement,   constitutes   a   marriage,  but 

according 
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Liaso*.     according  to    the    other,    only  a    beiTOtlMtteiL 
Upon  the  factum  no  doubt  nmains ;  and  the  onlj 


Mh/m«  1795.  question  that  presents  itself  for  decision  is»  which 

of  the  two  descrq^tions^  betrotkment  or  mmrmge^ 
is  entitled  to  be  considered  as  the  true  Iqg^ 
character^  which  belongs  to  it 

In  proceeding  to  consider  this  questioUt  it  wi{l^ 
of  cour3e  be  necessary  to  remove  all  eiroum*. 
stances  that  do  not  essentially  bdong  to  itj, 
and  I  shall  immediately  exclude  all  imputatpfltt^ 
of  frauds  because  no  sudi  imputation  is  support^' 
hy  the  evidence.  In  the  allegationp  the  Conit 
permitted  several  circumstances  to  be  pleader},, 
because  it  was  not  then  known  what  eftct  tl^s  pecu- 
liar law  of  the  Jews  might  give  to  those  dreum^ 
stances,— «uch  as  disparity  of  age,  and  of  fortvn^, 
and  the  clandcstinity  of  the  engagement  But  it  4p^ 
not  appear  that  all  the  circumstances  of  this  caas^ 
as  proved,  taken  together^  can  beheld  to  con^Qse. 
a  case,  which  I  can  judicially  consider  as  a  case  q£ 
fraud.  Such  disparity  of  age,  as  exbts  in  thfl^ 
present  case,  is  by  no  means  uncommon,  and 
di^Murity  of  fortune  is  by  no  means  demon* 
strative  of  fraud.  I  observe  likewi^  there  is  no 
marked  disparity  between  the  families.  As  t9 
the  private  manner  in  which  the  communication 
was  carried  on,  it  is  a  sort  of  artifice  so  nuieh 
i^6d»  in  the  common  habits  of  mankind,  in  similar 
cQses,  that  if  I  was  to  hold  that  to  be  material, 
enoii^h  to  invalidate  a  marriage^  I  might  imhin|^ 
no  small  number  of  marriages  in  the  kingdom, 
This  objection  is  the  less  to  be  regarded  in  this  case, 
because  it  does  not  appear  that,  by  the  laws  of  the 
Jewsy  the  consent  of  the  £unily  is  absolutely  neoesp 
sajy,  and  therefore  privacy  is  of  the  lesaimportance* 

I  shaU 
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I  shall  next  dismiss  from  the  case  every  impu-  undo  ». 
tation  of  force ;  for  there  appears  to  have  been  ^"•'*^*"'' 
as  perfect  a  correspondence  and  concurrence  of  sth  /m«  1795. 
inclination  as  possible.  The  letters^  which  have 
been  exhibited,  breathe  the  wannest  sentiments 
of  aflfection  on  her  part ;  and  though  she  is  said 
to  be  a  very  young  person,  she  is,  by  the  laws  of 
the  kingdom,  as  well  as  by  the  Jevntih  law,  sup- 
posed capable  of  protecting  herself  against  im^ 
position  and  force,  and  competent  to  enter  into 
any  matrimonal  engagement.  In  the  letters 
written  after  the  ceremony  she  declares  herself 
to  be  his  wife ;  and  I  observe,  in  the  petition  to 
the  Lord  Chancellor,  the  Guardians  represent 
their  fbars  that  a  marriage  will  very  soon  take 
place,  unless  the  authority  of  that  Court  is  in- 
terposed to  prevent  it.  She  was  removed  under 
the  care  of  her  brother  for  that  purpose^  and 
since  she  has  been  placed  under  die  protection  of 
the  Court  of  Chancery,  access  has  been  denied  to 
tiie  asserted  husband  only  by  external  authority ; 
and  there  is  no  evidence  of  any  force  being 
attempted  upon  her :  This  Court  therefore  con- 
siders  the  question  simply  as  a  question  of  law 
6n  the  validi^  of  the  marriage,  abstracting  all  sug- 
gestion of  force  or  fraud  in  the  person  against 
whom  thb  proceeding  is  instituted. 

Thefactum  of  marriage  is  described  in  the  alle- 
gation, and  has  undergone  so  much  discussicm, 
diat  it  is,  perhsqM,  unnecessary  to  advert  to 
it  The  aUegation,  after  pleading  the  letters,  goes 
on  to  describe  the  factum  of  the  ceren^ony  to  this 
effect :  **  That  before  sunset,  and  between  eleven 
^  and  twelve  o'clock  in  the  morning  of  Friday  the 
^f  «9th  dxyafjufy  1793,  Esther  Mendes  BeUMurio, 

"  then 
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LiNDov.      '<then   LindOf    thereby  meaning    Estiier  Lmdo^ 
iCLiiAMo.     ^^  spinster,  the  minor  in  this  cause,  went  to  and  ' 
5th  Jim  1795.  <<  met  Aaron  Mendes  Belisario,  the  other  party  in 

**  this  cause,  at  the  house  of  his  brother,  Jacob 
"  Mendes  Belisario,  in  Littie  Bermet  Street^  for  the  ' 
*<  performance  of  their  marriage,  and.  Abraham  * 
^  Jacobs  and  Lyon  Cohen^  two  credible  persons  of 
'^  the  Jemsh  nation,  attended  at  the  said  bouse  to 
<^  be  present  at  the  ceremony  thereof;  that  the  * 
^<  said  Aaron  Mendes  Belisario^  then  in  the  presence  * 
<<  of  the  said  Abraliam  Jacobs  and  Lyon  Cohenf : 
<<  addressed  himself  to  the  said  Esther  Mendes 
**  BetisariOj  then  Lindo,  thereby  meaning  the  said 
<<  Esther  Lindo,  spinster,  the  minor  aforesaid,  in 
"  the  words  or  to  the  efiect  following :   *  Do  you ' 
<<  know,  that  by  taking  this  ring,  (meaning  a  ring' 
^  which  he  then  produced  to  her),  you  become  my  • 
"  wife  ?'  to  which  she  answered,  *  I  do/    That 
<<  he  then  said  to  her,   'Do  you  take  this   ring* 
"  freely,  voluntarily,  and  without  force?*  to  which  ** 
*^  she  answered,  •  I  do  ;*   or  they,  the  said  Aaron^ 
"  Mendes  BeUsariOf  and  Esther  Mendes  BeUsariOp' 
<<  then  expressed  themselves  in  words  to  that  veiy 
**ieffect ;  and  the  said  Aaron  Mendes  Belisario  im* 
<<  mediately  thereupon,  in  the  presence  of  the 
<<  persons  aforesaid,  delivered  to  and  placed  upon  * 
'<  the  fore-finger  of  the  left  hand  of  the  said  iE^Aer 
^*  Mendes  BeUsariOy  which  she  tendered  to  him  for 
<<  that  purpose,  and  freely  and  voluntarily  accepted^ ' 
«  and  received  the  said  ring,  and  at  the  same  time^ 
^<  repeated  to  her  certain   words  in  the  Hehrem 
"  language/' 

That  is  the  ceremony  which  is  described  to  have* 
passed,  and  is  prwed  to  have  piassed  between 
these  persons.    It  comes  then  more  to  a  questiido 
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of  law.     On  one  side  it  is  asserted  that  this  is  a      lindo  p. 

complete  marriage, — on  the  other  side,  it  is  alleged  ^J^^J^ 

that  it  is  not  a  marriage,  but  only  a  betrothment ;  5th  June  1795. 
and  they  proceed  to  state  tliat,  which,  if  true,  is 
decisive  of  the  whole  question,  that  the  cere- 
mony essential  to  constitute  effectual  and  complete 
matrimony  is  as  follows: — "That  a  formal  con- 
tract in  the  Hebrew  language  must  be  entered 
into  by  the  bridegroom  with  the  bride,  accord- 
'ing  to  the  formalities  and  rules  of  the  Congrega- 
"tion;  and  such  contract  must  be  drawn  up  by 
"  the  Priest,  and  be  signed  by  the  bridegroom ; 
^  be  entered  and  registered  in  a  certain  book  kept 
"  for  that  purpose  by  the  Priest,  and  the  entry 
"  must  be  signed  by  the  bridegroom  and  other 
"  two  witnesses,  which  being  done,  the  original 
"^cbtttract  is  delivered  to  the  bride.'*  This  being 
pleaded  to  be  the  ceremony  which' constitutes  an 
essential  and  valid  marriage,  it  would  follow,  that, 
iA  nothing  of  that  kind  has  passed,'  there  is  an 
todTof  this  pretended  marriage  entirely,  if  the  law 
&  proved  to  be  conformable  to  this  description 
of  it. 

'  In  order  to  establish  that  proposition,  three 
persons  are  produced,  who  compose  the  judicial 
synod,  called  the  Beth  din.  Some  observations 
have  been'  made  upon  the  character  of  those  per- 
sons, but  without  apparent  foundation;  and  I 
am  inclined  to  treat  them  with  the  respect  due  to 
their  situations.  I  must,  however,  examine  in 
what  manner  the  proposition,  which  is  advanced 
as  the  main  issue  of  this  cause,  is  proved  ;  and  I 
think  I  do  not  depart  from  that  civility  which  1 
am  inclined  to  shew  to  the tn,  when  I  presume  to 
thinks  thati  from  not  perfectly  understanding  the 
form  of  words  in  the  English  language,  or  from 

Q  other 
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LiNDo'ir.      other  causes  of  that  kind,  there  appears  some  little 

Belisario.       .  .    ^  •       .1      •       1  ... 

inconsistency  in  their  depositions. 


5th  June  1795.  The  first  person  is  Mr.  JuUarif  who  expresses 
himself  nearly  in  the  terms  of  the  allegation  :  he 
says,  '<  that  the  ceremony  essential  to,  and  which 
'<  constitutes  an  effectual  valid  and  legal  marriage 
"  among  the  Jews,  is, — ^that  a  formal  contract,  in 
"  the  Hebrew  language,  must  be  entered  into  by 
"  the  bridegroom  with  the  bride,  according  to  the 
<*  rites  and  ceremonies  of  the  Jews,  and  the  rules 
"  of  the  Jewish  congregation,  to  which  the  parties 
"  belong,  which  is  drawn  up  by  the  priest  or  mi- 
'^  nister  who  marries  them,  and  must  be  signed  by 
"  the  bridegroom  and  two  witnesses  before  the 
"  ceremony  of  marriage,  and  must  also  be  entered 
**  and  registered  in  a  certain  book  kept  for  that 
**  purpose  in  the  synagogue,  or  by  the  priest  or  mi- 
"  nister  of  such  congregation." 

According  to  this  opinion,  if  it  stopped  here, 
the  position  would  be  perfectly  correct  in  point 
of  law }  but,  in  the  very  next  sentence,  I  find 
what  appears  to  me  to  be  rather  inconsistent; 
for  it  goes  on  to  say,  ^*  that  if  a  Jew  and  Jewess 
"  having  given  and  received  the  Kedushim, 
"  the  Jew  was  to  say,  in  the  presence  of  two 
"  witnesses  respectively  Jews,  that  he  was  going 
"  to  have  connection  with  such  Jewess,  in  the 
<^  name  of  marriage,  and  then  retired  and  had 
"  such  knowledge  of  her,  it  would  be  a  .good 
^  and  lawful  marriage  between  such  persons, 
**  according  to  the  Jewish  law,-  and  would  be  so 
"  pronoimced  to  be  by  the  Bethdin."  Every  one 
must  perceive  that  this  is  inconsistent  with  what 
had  been  said  before;  because  it  cannot  be  es- 
sential to  the  validity  of  the  marriage,  that  the 
ceremonies  described  above  should  have  passed^ 
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lichen  it  is  in  the   next  sentence  declared,   that      lindo». 

without  several  of  these  ceremonies,  a  legal,  valid, 1 

and  effectual  marriage  may  take  place,  to  all  in-  sih  June  1795. 
tents  and  purposes. 

The  next  witness  is  Mr.  Almosnino  ;  and  he  ap- 
pears to  be  rather  more  familiarly  acquainted  with 
the  force  and  meaning  of  English  terms ;  since,  in 
the  original  deposition,  the  word  essential  is  cor- 
rected and  altered  for  the  word  customary  ;  and 
all  that  he  ventures  to  say  is,  that  the  customary 
ceremony  is  That  described  in  the  allegation. 

Mr.  DelgadOy  the  third  witness,  introduces  this 
distinction.  He  says,  "  that  the  ceremony  re- 
**  quired  by  the  Mosaical  law  is  as  follows  :"  He 
then  describes  it,  and  adds,  "  It  is  not  required 
by  the  law  of  Moses  that  there  should  be  a 
written  contract ;  for  though  it  is  required  by 
**  the  Rabbinical  law,  it  is  not  essential ;  and  if  a 
"Jew  and  Jewess  were  to  declare  that  thev  were 
going  to  retire,  for  the  purpose  above  described 
by  the  other  witness,  and  were  so  to  retire,  the 
same  would  be  a  good  and  valid  marriage,  al- 
"  though  no  ceremony  is  performed,  and  no  con- 
"  tract  entered  into."  Then  I  think  we  have 
established,  so  far  at  least,  that  the  written  con- 
tract is  not  essential ;  we  have  it  completely  so 
proved  by  witnesses,  who  are  referred  to  as  above 
all  exception,  and  who  speak  not  only  with  know- 
ledge, but  with  authority,  on  this  subject.  What 
I  infer  from  it  is,  that  there  exists  among  the  Jews, 
as  in.  many  other  communities  and  societies,  a  dis- 
tinction between  marriages  solemn  and  unsolemn  ; 
that  there  are  marriages  which  have  certain  so- 
lemnities attached  to  them,  for  the  purposes  of 
public  notification,  and  for  the  complete  satisfac- 

Q  2  tion 


€1 
€€ 
€€ 


\ 


>»«^°        ,  ,.«.^*'»«* 


c<^'*^,„.»^»i^^: 


-ir^t"b:s>^^e. 


■       ^L  hin>«^  .    the  »V'"  °.v>  that  »*• 


"^^ . .  c»se "' !:  be  '»ii*-     -"10  »'• '  "-;»• 


tve  <»«"^!„^0Ut  oti^"8^j„«  W'^^^^i^t 

..  «ii*'f  >e»«  "^  'S  »  < J  be  ?»'  * 


"  »»*■  *^^*  TSf  ^i  ?'*jA5^»e..e., 
..tbe>'',.„„  ao4*      „fthe»a^*,     f^t." 


« 


CONSISTORY  COURT  OP  LONDON.  ggQ 

Now,  on  this  authority,  those  persons  pro-  Linooi;. 
Tiounce  this  marriage  to  be  valid,  and  that  the  '^"^"^' 
woman  is  prohibited  from  marrj'ing  again  with  any  bthJune  1795 
other  person,  notwithstanding  other  contracts  of 
marriage  before  or  after  the  Kedushim,  unless 
after  legal  divorce,  and  that  children  born  under 
that  marriage  are  legitimate,  &c.  But  they  go  on 
to  observe :  **  But  inasmuch  as  there  did  not  fol- 
"  low  to  the  Kedushim  the  nuptial  benediction, 
"  which,  without  exception,  all  Israel  used ;  and 
•*  also  as  the  said  Benjamin  Mendes  Henriques  did 
"  not  make  unto  his  wife  a  Ketuba  or  marriage 
contract,  ordained  and  established  by  the  law  of^ 
Moses^  it  is  certain  that  they  are  living  in  venial 
sin,  but  not  criminal.**  It  is  clear,  I  think,  that 
there  was  not  a  Ketuba,  nor  the  sacred  benedic- 
tions and  blessings,  yet  the  marriage  was  held  to 
be  good  and  valid. 

The  addition  that  the  parties  are  living  in  sin 
venially  but  not  criminally^  has  been  pushed  too 
far  in  argument,  when  it  is  contended  that  this 
parties  would  not  have  the  lawful  use  of  each 
other's  persons  in  the  way  of  marriage ;  for,  I  con- 
ceive, it  only  means  that  they  were  offending  against 
the  orders  of  the  Church,— that  it  was  an  irregu- 
larity similar  to  what  is  known  to  have  existed  in 
the  books  of  the  canon  law,  where  it  is  held  that 
marriages,  though  clandestine  and  irregular,  are 
nevertheless  valid.  It  is  a  distinction  very  familiar 
to  the  readers  of  the  books  of  the  Canonists,  that 
practices  and  acts,  frowned  upon  by  the  Church  as 
irregular,  and,  on  that  account,  partaking  of  the 
nature  of  sins  and  offences ;  are  nevertheless  not 
so  mortal  or  deadly,  as  not  to  be  venial,  and  to 
have  their  sinftil  character  totally  removed,  by  sub- 
sequent   conformity  to   the  public    regulations* 

Q  3  The 
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LiKDo  p.  The  sin  they  commit  is  against  public  order, 
^'''"^"'*''  but  will  have  no  effect  on  the  validity  of  the 
sih  Jttfie  1795.  marriage :  And  it  is  to  be  inferred  that  these 
parties,  in  the  performance  of  the  personal 
duties  of  marriage  towards  each  other,  are  not 
doing  any  thing  which  is  thought  inconsistent,  to 
any  further  effect,  with  the  laws  of  marriage. — 
The  inquiry  then  is  narrowed  to  this  question,  whe- 
ther what  was  done  in  the  present  case  was  sufficient 
or  not  ?  It  being  proved,  that  the  whole  of  what  is 
stated  in  the  allegation  to  be  essential  and  neces- 
sary, is  not  essential  and  necessary.  Was  then 
enough  done  in  this  case  ?  Before  I  examine  that 
point,  I  will  venture  to  say  a  few  words  on  the 
nature  of  the  marriage  contract. 

The  opinions  which  have  divided  the  world,  or 
writers  at  least,  on  this  subject,  are,  generally,  two. 
It  is  held  by  some  persons  that  marriage  is  a  con- 
tract merely  civil — by  others,  that  it  is  a  sacred, 
religious,  and  spiritual  contract,  and  only  so  to  be 
considered.  The  jurisdiction  of  the  Ecclesiastical . 
Court  was  founded  on  ideas  of  this  last  described 
nature  ;  but  in  a  more  correct  view  of  this  subject, 
I  conceive  that  neither  of  these  opinions  is  per- 
fectly accurate.  According  to  juster  notions  of 
the  nature  of  the  marriage  contract,  it  is  not  merebf 
either  a  civil  or  religious  contract  j  and,  at  the 
present  time,  it  is  not  to  be  considered  as  originally 
and  simply  one  or  the  other.  It  is  a  contract  accord- 
ing to  the  law  of  nature,  antecedent  to  civil  institu- 
tion, and  which  may  take  place  to  all  intents  and 
purposes,  wherever  two  persons  of  different  sexes 
engage,  by  mutual  contracts,  to  live  together. 
Our  first  parents  lived  not  in  political  society,  but 
as  individuals,  without  the  regulation  of  any  institu- 
tions of  tliat  kind.    It  is  hardly  necessary  to  enter 

some- 
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something  of  a  protest  against  the  opinion,  if  any  lindo  d. 

!_••                      •    ^            ^"t       A                                                                      1-  BtLISA»IOi 

such  opinion  exists,  that  a  mere  commerce  be- 


tween the  sexes  is  itself  marriage.  A  marriage  sth  June  1795. 
is  not  every  casual  commerce  ;  nor  would  it  be  so 
even  in  the  law  of  nature.  A  mere  casual  com- 
merce, without  the  intention  of  cohabitation,  and 
bringing  up  of  children,  would  not  constitute  mar- 
riage under  any  supposition.  But  wh^n  two  persons 
agree  to  have  that  commerce  for  theprocreation  and 
bringing  up  of  children,  and  for  such  lasting  cohabi- 
tation,— That,  in  a  state  of  nature,  would  be  a  mar- 
riage, and  in  the  absence  of  all  civil  and  religious 
institutes,  might  safely  be  presumed  to  be,  as  it  is 
popularly  called,  a  marriage  m  the  sight  of  God. 

It  has  been  made  a  question  how  long  the  cohabi- 
tation must  continue  by  the  law  of  nature,  whether 
to  the  end  of  life  ? — ^Without  pursuing  that  dis- 
cussion, it  is  enough  to  say  that  it  cannot  be  a 
mere  casual  and  temporary  commerce,  but  must 
be  a  contract  at  least  extending  to  such  purposes, 
of  a  more  permanent  nature,  in  the  intention  of  the 
parties. — The  contract,  thus  formed  in  the  state  of 
nature,  is  adopted  as  a  contract  of  the  greatest 
importance  in  civil  institutions^  and  it  is  charged 
with  a  vast  variety  of  obligations  merely  civil. 
Rights  of  property  are  attached  to  it,  on  very 
different  principles,  in  different  countries.  In 
some,  there  is  a  communio  bonorum.  In  some, 
each  retain  their  separate  property.  By  our  law  it  is 
vested  in  the  husband. — Marriage  may  be  good  in- 
dependent of  any  considerations  of  property,  and 
the  vinculum  Jidei  may  well  subsist  without  them. 

In  most  countries  it  is  also  cloathed  with 
religious  rites,  even  in  rude  societies  •,   as  well 

*  Hockmannus  de  BenedictioDe  Nuptiarum,  c.  2.  s.  3.    **  Non 
*'  minor  fuit  Paganoruin  circa  coojugia  religio.  Sic.** 

Q  4  as 
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LiifDor.      as  in    those  which   are    more  distinficuished  for 
their  civil  and  religious  institutions*     Yet  in  many 


sthjume  179:^.  of  those   socicties,   as   I    have   had   occasion  to 

observe^  they  may  be  irregular,  informal,  and  dis- 
countenanced on  that  account, — ^yet  not  invali- 
dated. Scotch  marriages  have  been  mentioned.*- 
The  rule  prevailed  in  all  times,  as  the  rule  of  the 
canon  law,  which  existed  in  this  country  and  in 
Scotland,  till  other  civil  regulations  interfered  in 
this  country  ;  and  it  is  the  rule  which  prevails  in 
many  countries  of  the  world,  at  this  day,  that  a 
mutual  engagement,  or  betrotlrnient,  is  a  good  mar- 
riage, without  consumraation,  according  to  the  law 
of  nature,  and  binds  the  parties  accordingi},  as  the 
terms  ot  other  contracts  would  do,  respecting  the 
engagements  which  they  purport  to  describe.  If 
they  agree,  and  pledge  their  troth  to  resign  to  each 
other  the  use  of  their  persons,  for  the  purpose  of 
raising  a  common  ofispring,  by  the  law  of  nature 
that  is  complete.  It  is  not  necessary  that  actual 
use  and  possession  should  have  intervened  to  com- 
plete the  vinculum  fidei.  The  vinculum  follows 
on  the  contract,  without  consummation,  if  ex- 
pressed in  present  terms ;  and  the  canon  law  itself 
with  all  its  attachments  to  ecclesiastical  fonns, 
adopts  this  view  of  the  subject,  as  is  well  described 
by  Swinburne  in  his  book  on  Espousals,  where  he 
says  **  that  it  is  a  present  and  perfect  consent, 
"  the  which  alone  maketJi  matrimony,  without 
*^  either  public  solemnization  or  carnal  copulation, 
•*  for  neither  is  the  one,  nor  the  other,  the  essence 
•'  of  matrimony,  but  consent  only.*'  • 

Now  the  ceremony  which  is  described  to  have 
passed  in  the  present  case,  would  certainly  be  acorn-. 

plete  marriage  by  the  law  of  nature  ;  for,  besides 

_ 

*  5.4. 

verbal 


.    CONSISTORY  COURT  OF  LONDON.  283 

verbal  declarations,  made  in  the  presence  of  two      linoq  ». 
witnesses,  there  is  the  delivery  of  the  ring — a  form, 


which  has  found  its  way  into  the  marriage  cere-  5th  Jun€  1795. 
monies  of  most  countries ;  and  it  is  the  very  sjrmbol 
of  marriage,  and  the  particular  act,  in  our  country, 
that  gives  a  character  to  the  whole  ceremony; 
since  we  say  "  with  this  ring  I  thee  wed."  There 
being  then  this  ceremony,  which  is  more  than 
enough  by  the  law  of  nature,  the  question  is 
reduced  to  this,  whether  the  institutions  of  the 
Jews  hold  it  to  be  insufficient  ?  It  has  been  said 
truly  tliat  the  law  of  Moses  stands  very  much  on 
the  law  of  nature  j  for  that  it  has  not  prescribed 
any  formal  ceremony  of  marriage.  It  is  clear, 
however,  that  there  are  legal  institutions  to  which 
the  Jews  adhere  in  practice,  and  which  I  must 
consider  as  having  the  force  and  effect  of  laws, 
materially  bearing  upon  the  present  question,  and 
those  are  the  laws  derived  from  the  institutions  of 
the  Rabbies. 

-  Now  it  appears  that,  under  those  institutions,  a 
distinction  exists  between  betrothment  and  mat- 
tiage  ;  nearly  the  same  as  between  the  sponsalia 
and  nuptice  in  the  Christian  canon  law ;  and  that 
the  ceremony,  alleged  to  have  passed  in  this  case, 
is. called  the  betrothment,  and  not  the  marriage. 
A  distinction,  however,  of  that  sort  will  not  decide 
the  question,  because  it  may  be  little  more  than 
nominal,  and  not  of  substance ;  and  it  does  not  fol- 
low that  because  there  is  such  a  distinction  in  terms, 
it  may  not  possess  the  very  essence  of  matrimony. 
The  opinion  of  the  learned  men  who  have  said 
"  that  it  is  only  a  betrothment,"  will  not  decide 
this  question  negatively ;  and  I  must,  in  order  to 
find  out  its  real  character,  look  to  the  effect  pro- 
duced on  the  parties  by  this  act  of  betrothing^ 

and 
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LiNDoo.      and  from  thence  I  must  judge,  as  well  as  I  can, 
"'^*'*^     in  what  degree  it  has  the  essential  features  and 


jeh  jme  1795.  character  of  real  matrimony. 

I  have  already  stated  the  difference  of  opinion, 
in  the  depositions  of  these  persons,  on  the  ne* 
cessity  of  a  full  ceremony  to  constitute  a  valid 
marriage.  There  is  also,  and  I  make  the  observation, 
without  any  disrespect  to  their  judgment,  on  any 
supposition  that  they  could  mean  to  mislead  th^ 
Court,  some  apparent  difference  of  opinion  on  the 
effects  of  Kedushim — that  is,  of  the  solemn  and 
mutual  declarations  made,  in  Hebrew  terms,  at 
the  deUvery  of  the  ring.  Mr.  Julian  says,  ^*  that 
*•  the  delivery  of  the  ring  is  part  of  the  ceremony  of 
^^  the  marriage,  which  is  necessary  to  nake  it  com- 
**  plete,  and  without  which  there  can  be  no  marriage.'* 
According  to  him  then  it  is  a  necessary  part  of  the 
marriage.  —  Mr.  Almosnino  says,  **  that  such  Ke- 
<<  dushim,  or  delivery  of  the  ring,  does  not  consti- 
<<  tute  an  effectual  or  valid  marriage  among  the 
^^  Jews,  although  it  is  now  cmtomary  that  the  cere- 
^*  many  qf  marriage  follows  that  of  the  Kedushim 
•'  immediately,  if  it  had  not  previously  been  done.'* 
The  third  witness  consulted,  Mr.  Delgado^  concurs 
with  the  first;  and  says,  '*  that  it  is  an  essential 
ceremony  j  for  that  the  delivery  of  the  ring  im- 
plies, that  the  Jewess  has  accepted  the  same  as 
"♦her  price  for  which  she  had  sold  or  dedicated 
"  herself."  So  that  it  is  an  actual  sale  and  transfer, 
and  that  which  gives  the  husband  a  property  in  her 
person.  They  all,  however,  agree  in  this  at  least, 
that  without  Kedushim  and  the  ring,  the  contract, 
and  the  nuptial  benediction  of  the  seven  blessings, 
amount  to  nothing.  Then  the  matter  stands  thus, 
according  to  the  opinion  of  all  tiie  witnesses,  who 
say  in  eflfect  that  K^ushim  is  an  essential  and  in- 
dispensable 
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dispensable  ceremony,  and  that  the  rest  without  it      lihdo  v. 
will  not  constitute  marriage :  since  they  all  say,  that 


the  contract  and  benediction  without  that  will  not  5th  /i«ii#  1795. 
entitle  the  parties  to  live  together  j  that  a  divorce 
is  not  necessary  to  separate  them,  and  is  never 
granted  ;  and  therefore,  undoubtedly,  we  have  got 
80  far — ^that  it  is  an  essential  part  of  marriage.  .  I 
"tollect  this,  I  think,  from  the  opinions  of  all  these 
persons,  from  two,  absolutely  expressed,  and  by 
implication  from  the  other. 

What  are  the  effects  of  Kedushim  then  ?  In  the 
first  place,  the  woman  cannot  marry  any  other  man — 
she  is  separated  from  all  mankind  as  the  property  of 
one  individual;  that  is  one  feature  of  the  matrimonial 
contract,  and  it  is  impossible  to  describe  it  in  stronger 
terms.  In  the  next  place,  the  consequence  accrues, 
that  she  may  be  guilty  of  adultery,  and  is  liable 
even  to  infamy  and  punishment,  if  she  has  inter- 
course with  any  other  man ; — ^that  also  is  a  pretty 
strong  feature  of  marriage  :  the  guilt  of  adultery 
can  arise  only  on  a  supposition  of  a  marriage  having 
been  completed.  In  the  third  place,  she  cannot 
be  separated  but  by  legal  divorce,  in  the  same 
manner  as  if  an  actual  marriage  had  intervened. 
In  the  fourth  place,  I  observe  in  the  laws  a£  the 
Jews,  that  a  person,  committing  a  rape  upon  a  be- 
trothed woman,  is  liable  to  be  punished,  just  as  in 
the  case  of  the  rape  of  a  married  woman.  I  am  enup 
merating  now  on  the  one  side  what  are  the  circum- 
stances  in  which  this  ceremony  corresponds  with 
marriage,  and  these  are  pretty  strong  recognitions 
of  a  matrimonial  character.  On  the  other  side 
there  are  distinctions  to  the  disadvantage  of  this 
character ;  but  they  are  chiefly  civil  and  temporary 
distinctions,  and  relate  merely  to  property.  It 
appear^  that  a  Jewess,  thus  betrotiiedf  is  perfect 

and 
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belwTeio     *^^  entire  mistress  of  her  own  property,  not  only* 
.  in  the  use  of  it,  but  also  in  the  disposition  ;  since 

5tb  jwu  1795.  gjje  Q^^  gjye  it  tQ  ^hom  she  pleases  by  testament. 

In  the  next  place,  the  husband  is  not  obliged  to 
maintain  the  betrothed  out  of  his  property.  In 
the  third  place,  she  is  not  entitled  to  dower  from 
the  property  of  the  man ;  and  he  is  not  entitled  to 
any  part  of  her  property  in  case  of  her  dying  in- 
testate. These  are  the  imperfections  of  the  con- 
tract as  to  civil  effects. 

I  observe,  in  the  deposition  of  Mr.  Solomon  Lyofij 
a  circumstance  which  is  not  noticed  by  the  other 
witnesses,  and  which  may  be  material.  He  says, 
**  that  where  a  Jew  obliges  himself  to  give  his 
"  daughter  a  marriage  portion,  and  she  should  re- 
**  ceive  the  Kedushim;  the  man,  from  whom  she  so 
•*  takes  it,  could  not  recover  the  portion  from  the 
"  father,  though  he  might  from  any  other  person, 
"  if  the  father  was  dead  and  the  Jewess  was  of  age, 
"  which  is  thirteen  years.*'  Therefore  if  this 
opinion  is  correct,  on  the  death  of  the  father, 
where  a  portion  was  left,  the  person  giving  Kedu- 
shim would  be  entitled  to  recover,  as  he  would 
have  a  vested  right  in  the  effects  of  the  woman. 

Now,  looking  at  the  ceremony  which  has  passed, 
in  these  different  views,  with  reference  to  the  cir- 
cumstances that  are  favourable  and  unfavourable, 
I  see,  on  the  one  hand,  strong  recognitions  of  the 
vinctdum  matrimonii;  on  the  other,  certain  dis- 
abilities as  to  property :  but  Rights  of  property 
have  nothing  to  do  with  marriage  considered  as 
to  the  vinculum  ;  and  then  the  qiiestion  arises,  Is 
this  contract,  so  qualified,  a  marriage,  oris  it  not? 
I  think  I  may  infer  from  all  the  witnesses  on  both 
sides,  that  if  consummation  had  actually  passed, 
at  least  ¥dth  the  ceremony  of  Hupa,  (which  is  the 

de- 
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declaration,  in  the  presence  of  witnesses,  that  he      linbo  ». 
was  going  to  retire,  for  the  purpose  of  consum- 


mating his  marriage,  and  had  so  retired),  it  would  sth  June  17951 
be  a  complete  and  perfect  marriage,  I  collect 
this  from  the  depositions  of  all  the  gentlemen,  and 
from,  an  opinion  given  by  Mr.  Azevedo^  in  a  for- 
mer cause  which  had  occurred  among  the  Jews ; 
and  therefore  the  question  is,  whether  it  can  be 
presumed  that  consummation  has  taken  place? 
There  are  some  reasons  which  would  incline  one 
to  suppose  that  it  had.  For  it  appears  that  this 
was  an  engagement  entirely  agreeable  to  the  in- 
clinations of  the  young  woman,  who  writes  in  lan- 
guage of  affection,  and  in  the  character  of  a  wife. 
It  appears,  also,  that  the  parties  had  frequent  oppor- 
tunities afler  the  ceremony,  and  that  for  some  time 
he  continued  to  have  access  to  her.  Considering 
these  circumstances,  and  particularly  the  age  of 
the  parties,  the  man  being  twenty-nine,  and  the 
woman  sixteen,  it  might  naturally  be  presumed 
that  consummation  had  passed.  But  it  is  a  strong 
fact  on  the  other  side,  that  he  has  not  pleaded  the 
consummation,  being  aware  that  it  would  be  of 
great  consequence  that  it  should  be  pleaded ;  and 
I  lay  great  stress  on  that  omission.  No  application 
has  been  made  to  the  Court  to  rescind  the  con- 
clusion, in  order  to  admit  the  pleading  of  that 
fact,  and  therefore  the  legal  inference  is,  notwith- 
standing  the  general  probabilities  to  which  I  have 
adverted,  that  consummation  has  not  passed. 

Then  the  question  is  reduced  to  this.  Is  the  cere- 
mony without  consummation  a  complete  nurriage'^ 
I  have  already  stated,  that,  by  the  law  of  nature, 
this  would  not  be  essential ;  but  it  may  be  so  by 
special  civil  and  religious  institutions,  and  there 
are  different  systems  of  matHmonial  laws  in  the 

world 
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LiMDo  tt.      world  by  which  it  is  rendered  necessary.    Whe- 

BkLIIA&IO.  "^  111  /%1T» 

ther  it    is    so   by  the  law  of  the  Jews,    is  not 


iih  June  1795.  sufficiently  established  by  any  evidence  which  is 

before  me.     There  does  not  appear  any  distinct 
proof,    from  the    opinions   of  the   Bethdin   ne- 
gatively, that  consummation  is  absolutely  neces- 
sary.    They  admit  that  Kedushim  is  betrotkment^ 
but   that  may    be    a    nominal    and    verbal   dis- 
tinction only ;   and  they   say ,  that  though  there 
ought  to  be  a  written  contract  and  benedictions, 
yet   consummation    after   Kedushim,   without    a 
written  contract,  would  be  a  perfect  marriage; 
but  they  do  not  go  so  far  as  to  say,  that  a  solemn 
engagement,  not  followed  by  consummation,  may 
not  be  a  complete  and  valid  marriage.     There  are 
persons  who  are  examined  on  the  other  side,  and 
amongst  others,  Mr.  Lyon,  who  says  **  that  Kedu- 
^^  shim  alone  is  sufficient  without  consummation.'* 
Observations  have  been  made  on  the  credit  of 
these  persons,  as  being  in  low  situations  of  life ;  but 
it  is  the  habit  of  the  Jews  to  mix  the  pursuit  of  re- 
ligious studies  with  secular  employments,  and  they 
have   not   a   numerous  body    of  men   secluded 
from   the  business   of  the  world   as    we   have. 
Some  of  their  Priests,  without  any  degradation, 
follow   likewise  other  occupations;    this  is  the 
case  also  with  some  members  of  the  Bethdin ; 
there  is  no  call  upon  them,  and  no  expectation  to 
the  contrary,   and  therefore  the  weight  of  their 
opinions  is  to  be  considered,  without  much  disparage- 
ment arising  from  this  circumstance.     The  opinion 
of  these  persons  is,  that  ^^  without  consummation 
^*  there  may  be  a  valid  marriage,"  although  some 
intimation  is  conveyed,   though  not  clearly  and 
distinctly  expressed,  of  the  opinion  of  the  Bethdin 
to  the  contrary.    If  their  opinions  were  dear  and 

consistent 
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consistent  on  this  point,  they  would  be  acted      lindo». 

*•  •'  BSLISARIO. 

upon   by  this  Court;    but  I  have   considerable 


doubts  on  the  effect  of  the  answers  given  by  the  **  ^^^^  ^79* 
witnesses  on  the  question — Who  are  the  Rabbies 
whose  opinions  are  mostly  followed  by  the  Jews  of 
the  Portuguese  community  ?  I  think  I  shall  not 
transgress  the  limits  of  my  duty,  if  J  look  beyond 
the  evidence,  but  not  farther  than  the  evidence 
fairly  leads,  as  this  evidence  is  not  clear  and  po- 
sitive on  the  interrogatory-*— what  are  the  Rabbini- 
cal authorities  most  attended  to  by  the  Portuguese 
Jews  ?  The  answer  is,  Mamortides  and  Beth  Joseph. 
To  the  character  oi  Beth  Joseph*  j  I  must  acknow- 
ledge myself  to  be  an  entire  stranger.  The  name 
of  MaimoTudes  is  familiar  enough  to  all  literate 
persons,  as  the  name  of  a  very  learned  and 
eminent  scholar,  who  digested  and  abridged  the 
Talmud.  I  understand  that  his  Commentary  is 
considered  by  many,  as  almost  of  equal  autho- 
rity with  the  text  Of  Beth  Joseph,  also,  I  am  in- 
formed that  the  book  is  an  authority  of  great 
weight,  and  that  the  author  is  above  all  exception, 
in  respect  to  his  integrity  and  erudition.  These 
therefore  are  opinions  which  it  would  be  highly  de- 
sirable to  obtain;  for  those,  who  give  them,  were  per- 
sons who  have  delivered  their  doctrines  on  general 
principles,  without  looking  to  particular  cases,  and 
without  influence  of  any  personal  nature.  They 
would  therefore  be  witnesses  of  the  highest  character, 
whose  fame  has  difiused  itself  among  Christian  Scho- 
lars, also,  as  well  as  Jews,  and  towards  whom  the 
Court  would,  upon  every  consideration,  be  disposed 

*  Beth  Joseph  appears  to  be  a  commentary  upoD  the  Jewish  Law» 
composed  by  a  writer  of  the  name  of  JRa6um  Ashur,  infroy  p.  255. 
The  terms  of  the  evidence  have  been  retained,  though  they  may 
seem  rather  to  describe  a  person. 

to 
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to  join  in  the  general  respect  which  is  paid  to  them 
upon  every  question  of  this  kind.  A  passage  has 
been  quoted  from  Mainumides^  according  to  the 
translation  of  Mr.  Selden^  *^  quamprimum  puella 
acquisita  est  et  sponsa  facta,  citri  coitum,  d- 
traque  deductionem  ver^  uxor  esset,  adeoque 
^  etiam  ut  quisquis  prseter  sponsum,  cum  ea  rem 
haberet,  is  ultimo  supplicio,  ut  adulter,  esset 
puniendus.  Nee  sine  libello  repudii,  post  ma^ 
trimonium  seu  sponsalia  ejusmodi  potuitejici/'* 
Selden  says,  that  this  was  the  general  doctrine,  and 
refers  to  the  Talmud,  Misna,  Gemara,  and  to  the 
ancient  and  modem  Doctors,  t 

As  to  the  other  authority,  that  of  Beth  Joseph^ 
I  find  that  opinion  quoted  by  Mr.  Lyon  in  these 
words,  '*  that  a  marriage  by  Kedushim  alone  can- 
^  not  be  invalidated  :'*  from  which  I  conclude,  that 
if  the  ceremony  of  Kedushim  has  passed,  and. that 
only,  it  is  a  complete  and  perfect  marriage.  I  will 
mention  also  what  I  find  in  Brower^  that  Phibf 
firom  whom  Christians  take  very  much  their  notions 
respecting  the  rites  and  cerempnies  of  the  Jews, 
has  a  passage  to  the  following  efiect :  **  Sponsa- 
^*  liorum  eadem  quae  nuptianim  vis  est,  cum  viri 
<<  et  uxoris  nomina,  atque  alia  quaedam  in  con- 
<<  ventu  et  frequentia  propinquorum  perscripta 
<<  sunt.''  It  is  true  that  he  adds,  *<  Sponsalia  nup- 
^  tiae  non  erant,  sed  nuptiarum  promissiones;''  but 
he  adds  further,  *<  earundem  virium  quatenus  con* 
jugii  vinculum,  fides  conjugi  servanda,  amor» 
dilectio  conjugalis  spectan'tur."  t  Now,  if  one 
could  depend  on  these  opinions  of  MaimonideSj  as 


« 


« 


♦Ub.  2.C.  1. 

f  For  a  summaiy  accmint  of  these  wridngSy  and  the  genenl 
character  of  the  writers,  see  Appendn,  No.  3. 

X  Brower  de  Jure  Conaubiorum,  lib.  1.  c.  24.  t.  2. 

delivered 
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delivered  by  Mr.  Selden^  and  of  Beth  Joseph^  stated      lindo  «. 
on  oath  by  Mr.  Lyon^  I  think  they  would  be      ^'^"^"*^' 
sufficient  to  decide  this  question,  and  ought  to  5th jfme  1795. 
be  received  with  perfect  acquiescence. 

I  must  here  observe^  that  another  consideration 
occurs  on  this  state  of  file  evidence,  which  may 
be  material :  Whether^  in  consequence  of  the 
Kedushim,  supposing  the  consummation  not  to 
have  passed,  the  man  may  not  acquire  the  right 
to  that  consummation?  It  is  stated  hy Brtmer^ 
who  may  perhaps  not  be  perfect  authority  on  this 
iubject,  being  himself  not  a  person  of  that  nation, 
that  either  party  may  be  compelled  to  cohabita- 
tion, ^^  ad  perfectionem  matrimonii  cogi  sponstiSi 
**  sponsaque  potuit  */  **  but  it  has  been  said,  that  this 
Court  cannot  enforce  that  obligation,  and  that  it 
will  not  attempt  to  exercise  such  authority.  It  is 
asserted,  also,  that  there  is  no  such  authority 
among  the  Jews ;  but  if^  according  to  the  eccle* 
nastical  law  of  the  Jews^  it  wife  is  obliged  to  com-> 
ply  with  such  a  demand,  I  conceive  there  must  be 
power  in  the  Jewish  Communion,  by  spiritual  cen. 
aures,  or  by  some  other  mode,  to  compel  due  sub- 
mission to  it.  I  do  not  think  that  it  is  open  to 
the  supposition  that  such  is  not  the  law  of  the 
Jews,  merely  because  it  is  not  aided  by  the  civil 
authority  of  this  country,  and  that  it  may,  on  that 
account,  be  prevented  from  being  earned  into 
complete  efifect.  On  all  views  of  probability,  one 
is  led  to  suppose  that  there  must  be  such  obliga- 
tion, if  the  husband  insists  upon  it.  There  is  suf- 
ficient proof  of  the  vincuhan  matrimonii;  and 
what  can  the  force  of  that  be,  unless  it  binds  the 
parties  at  least  td  that  cohabitation,  which  pre- 


UL. 


*  Broiteff  at  supra. 

a  sumefi 
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Livoov.  snmes  the  mutual  use  of  each  others  penons^ 
'  For  what  inferior  binding  can  there  be  ? 
sdi  jwme  1795.  It  appears  that  a  public  celebration  is  not  ne- 
cessary,  since  the  Hupa  is  as  private  as  any  cere- 
mony can  be.  It  is  a  mere  declaration  before 
witnesses,  that  the  man  is  intending  to  consunw 
mate ;  and  if  he  retires  with  his  wife  for  that  pur- 
pose,  it  is  a  completion  of  the  marriage.  Theie 
is  then,  on  this  state  of  the  parties,  more  than  the 
mere  contract  ^^  per  verba  de  prcesenU**  in  the 
Christian  Church  *,  which  was  a  perfect  ccmtnct 

of 

tMli«IW«#  1733.      *  In  La  Coiia  and  ViUa  Real^  there  was  a  case,  of  considenbk 

notoriety  at  the  time,  brought  before  die  Court  of  Arches,  to  cn> 
force  a  contract  of  marriage  between  two  opulent  peraoos  of  the 
Jewish  religion,  from  which  it  might  be  inferred  that  such  a 
principle  was  not  inconsistent  with  their  own  law. 

It  was  a  case  of  marriage  contract  per  verba  de  prasenH,  in 
which  Dr.  Betieswcrth  observes,  on  some  aigument  of  Counid 
rdating  to  the  authority  of  the  Court :— *'  An  objeccioD  has  been 
**  made,  which  is  new  in  my  opinion,  that  this  is  an  irrqpilar 
application,  because  the  case  was  between  persons  of  a  difierent 
religion,  and  therefore  not  to  be  done  and  solemnized  in  Jbro 
"  ecclena,  that  is,  as  I  apprehend,  it  could  not  be  done  in  dieir 
way.  It  would  be  very  ei^traordinary  indeed,  if  the  Court 
persuaded,  that  it  had  fiill  proof,  that  the  parties  had 
"  tracted,  or  bound  themselves  to  each  other  in  marriage,  and 
*^  that,  at  the  expiration  of  the  time  agreed  on,  he  demands, 
'^  and  she  revises  to  perform.  I  say  this  would  be  fruitless,  if 
**  the  Ecdesiastical  Court  was  not  possessed  of  an  authority  to 
**  decide  therein.  But  I  think  this  Court  is  possessed  of  thai 
*'  authority ;  and  I  know  not  where  else  persona  could  have  my 
*  remedy  except  here.'*— That  case  is  described  in  the  Ldbel  U> 
have  been  brought  originally  in  the  Court  of  Arches — on  the  part 
of  Jacob  Mendes  de  Costa^  of  the  parish  of  St.  Peter  le  Fo&r, 
against  Catherine  de  CoMta  ViOa  Real,  of  the  parish  of  St.Biiduel 
Hostii  in  Rofola,  London.  The  question  aj^Mars  to  bate  been 
discussed  on  the  effect  of  the  lady's  promises  to  marry  *^  at  tlie 
**  end  of  the  year  from  her  husband's  death,  if  her  fiitber  should 
**  consent."  The  judgment  of  the  Court  decided  that  it  was  not  an 
abscdute  promise,  but  conditional,  and  dismissed  the  cause. 

The 


« 
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of  marriage  law,  though  public  celebration  was      Hindoo. 
afterwards  required  by  the  rules  and  ordinances  of 


the  canon  law.  In  the  Jewish  law  it  is  not  so,  5ih  June  179^ 
as  the  man  appears  to  have  had  a  vested  right  to 
call  on  the  woman  to  submit,  and  no  public  cere- 
^  mony  was  required  for  that  puipose  of  consumma- 
tion. Then  here  the  man  had  the  vested  right, 
and  there  is  no  reason  to  suppose  that  there  would 
be  opposition  to  it ;  since  it  is  stated,  in  the  appli^ 
cation  to  the  Court  of  Chancery,  that  it  was  the 
apprehension  of  the  guardians  that  it  would  be 
carried  into  effect. 

This,  then,  is  the  footing  on  which  these  parties 
stand.  If  the  opinion  of  Mahnonides  can  be  relied 
on«  they  are  actually  man  and  wife  ;  and^  accord- 
ing to  the  other  opinions,  it  is  to  be  presumed^ 
that  if  the  injunction  of  the  Lord  Chancellor  was 
relaxed,  they  would  be  man  and  wife,  without  any 
further  celebration.  The  man  has  the  moral  rights 
and  I  should  presume  also,  according  to  the  Jewish 
Church,  a  legal  right  to  call  on  her  to  submit. 

Having  to  decide  on  this  question,  which  is 
pei&ctly  new,  and  which  may  affect  the  rights  of 
a  great  body  of  British  subjects ;  feeling  myself 
to  be  on  novel  ground,  on  which  doubts  ought  to 
be  entertained,  and  questions  sifted  with  great 
caution,  and  being  unwilling  to  proceed  to  the 
decision  of  this  question  without  fuller  information 
on  this  important  part  of  it,  I  shall  adopt  the 
prudent  measure   of  framing   a  few   particular 

questions^  which  I  shall  address  to  the  Bethdin, 

^■^p»— — — — — —  '■     — — ^—     '  ~^^~~     '  — — ^■~        '  I  ■  ■  I      . 

The  case  was  also  the  subject  of  an  action  at  common  ]aw  00 
tbe  contract  of  marriage;  when  the  Court  held  the  sentence  of 
the  Ecclesiastical  Court  conclusive  agunst  the  contract,  2  Strange, 
p.  661.  See  also  the  Duchess  {ji^ngHons  ease.  State  Trials, 
20th  yd.  p.  397. 

R  2  and 
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LiNoo  V.      and  on  which  I  shall  request  the  assistance  <^tke 
Belisakio.     (^Quugei  in  drawing  up,  giving  either  party  the 


5th  JiM^  1795.  opportunity  of  taking  any  other  opinion  upon 
them.  The  substance  of  these  questions  will  b^ 
Rrst,  whether,  as  stated  by  Mn  Lyofit  it  is  the 
interpretation  of  Beth  Joseph^  that  the  Kedushim 
alone  constitutes  valid  marriage  ?  Secondly, 
whether  the  Bethdin  will  declare  if  the  opinion  of 
Maimomdes,  as  cited  by  Mr.  Selden^  is  erroneous  ? 
Thirdly,  whether,  by  the  law  of  the  Jews^  a  persoii 
who  has  entered  into  Kedushim  has  a  right  to  di^ 
mand  from  the  wife,  that  she  shall  submit  to 
perform  the  duties  of  a  wife  in  the  way  of  matri- 
mony ?  There  may  be  others  which  I  may  find  it 
necessary  also  to  add  to  these,  to  satisfy  my  judgtneot 
more  fully  on  this  important  question.  When  1 
have  received  the  result  of  these  inquiries,  I  shftli 
endeavour  to  discharge  the  remainder  of  my  duly 
towards  the  Court  of  Chancery^  and  to  the  pattiM^ 


4Ui  Aug.  1795.       On  a  subsequent  day,  this  cause  came  on  again^ 
t6rh  Sept.  i79i.  ^^  ^j^^  Answers  of  the  Bethdin,  to  the  Questioi* 

proposed  by  the  Court ;  viz. 

1st. — Whether  it  is  admitted  that  Beth  Joseph^ 

^  who  is  proved  in  this  cause  to  be  one  of  the  prift- 

cipal  guides  of  the  Jewish  Portuguese  Church,  has 

laid  it  down  that  the  Kedushim  alone  cannot  be 

invalidated  ? 

2d. — ^Whether  the  assertion  of  Maimonides^  aft 
cited  by  Mr.  Selden^  Uxor  Ebraica,  1.  2.  c.  !♦,  ib 
Hvhich  it  is  declared,  that  the  woman  who  has 
received  Kedushim  is  vere  uxor^  truly  a  wifi^ 
although  consummation  hath  not  passed,  is  as 
assertion  without  foundation  ? 

8  Sd.— 
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3cL-p-Whether  the  passages  iu  the  Misna  and    b^I.'J^r^;. 
the  Gemara,  referred  to  by  Mr.  SeldeUj  in  con-      ■ 
furmation  of  this  assertion,  do  or  do  not  support  j^th^Aw- 
the  same  ? 

4th.-^ Whether  a  man^  who  has  given  Kedushim, 
has  not  a  right  acquired  thereby  to  call  upon  the 
woman,  who  has  accepted  it,  to  submit  to  conjugal 
embraces?  and  whether  the  woman,  who  has 
received  the  same,  is  not  bound  in  conscience,  and 
in  law,  to  submit  thereto  when  duly  called  upon  ? 

5th.-^Whether  a  woman  can  be  dismissed  after 
Kedushim  except  for  such  reasons  as  are  legiti- 
nuite  causes  of  divorce  after  marriage  ? 

@th.*^ Whether  a  man,  who  has  married  a  wife 
by  the  ceremony  of  the  Hupa  but  without  a 
Ketaba  or  marriage  contract,  is  entitled  to  de- 
mand the  marriage  fortune  from  the  father  or 
f^nily  of  the  wife  ? 

7t}u<> — ^Whether  a  wife  so  married  is  entitled  to 
dower? 

Sir  William  Scott. — In  the  application  of  the  prin- 
ciples of  the  Jewish  law,  and  Jewish  forms,  to  a 
qu^tion  Uke  this,  which  has  been  sent  to  this  Court 
to  be  decided,  it  is  not  matter  of  surprise  that  some 
misapprehension  or  some  apparent  inconsistency 
should  intervene.  And  I  think  there  has  been 
some  confusion  of  this  kind,  which  I  am  now 
exiled  to  explain.  It  was  pleaded  in  the  first 
article  of  Mr.  Belisario's  allegation,  which  was 
given  in  an  early  stage  of  this  cause,  that  the 
ceremony,  which  constitutes  a  valid  and  legal 
marriage  amongst  the  Jews,  is  performed  in  a 
maimer  which  is  there  described.    But^  in  a  sub- 

9  3  sequent 


,^ 
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Bi^Lillt^i^     sequent  allegation,  on  the  part  of  the  wife,  it  itf 
pleaded;  that  the  ceremony  so  described  is  not  s 


itkSai.^i'^g^^  ^^^^  marriage,  but  only  "  a  betrothing  ;'*  yet,  in 

the  following  article  of  the  same  all^ation  it  19 
pleaded,  that  the  factum,  as  pleaded  by  the  hus- 
band, according  to  such  ceremony,  does  not  con^ 
stitute  a  complete  betrothmenU 

I  think  I  find  the  solution  of  that  apparent  incon- 
sistency in  an  allegation,  which  was  afterwards  in- 
troduced but  rejected;  and,  I  still  think,  properly 
rejected  by  the  Court  It  was  there  pleaded  "  that 
the  Bethdin,  a  domestic  forum  of  the  Jews  amongst 
themselves  on  matters  of  this  sort,  had  pronounced 
the  ceremony  in  this  case  to  be  a  doubtfid  betroA- 
ment;  which  I  now  apprehend  is  to  be  explained ' 
by  what  was  pleaded  in  tlie  article  of  the  aUq^atioiB 
to  which  I  have  alluded,— -that  it  was  not  a  com^ 
plete  betrothment.  In  the  form  in  which  this  sen* 
tence  of*  the  Bethdin  was  pleaded,  it  was  impossible 
to  understand  any  thing  more  than  that  they  had 
enquired  into  the  proofs,  and  could  not  satisfy 
themselves  as  to  the  fact,  and  that  it  had  been  in 
that  sense  pronounced  a  doubtfid  betrothment.  It 
was  not  stated,  that  there  was  a  distinction  on  this 
point,  in  the  Jewish  law,  or  that  there  was  a  par- 
ticular species  of  betrothment  known  to  the  Jewish 
law  under  this  description.  It  was  merely  stated 
as  a  doubtful  facU  without  any  information  to  the 
Court,  as  to  the  rules  oflaw,  by  which  it  was  so  de- 
termined. They  said  only  <<  that  they  had  exa* 
mined  into  the  case,  and  found  it  doub^iiV*  That 
sort  of  information  appeared  to  the  Court  to  be 
perfectly  useless,  and  on  that  account  that  all^a- 
tion  was  rejected. 

But 
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But  it  appears  now,  when  we  have  the  evidence      Lxkdo  ». 
before  us,  and  have  drawn  the  business  nearly  to 


its  proper  point,  that  the  plea,  on  the  part  of  Miss  **^"'-  ^'^*-. 
Lmdo,  ought  to  have  been  framed  in  this  manner. 
It  should  have  alleged,  not  the  km  of  marriage, 
as  it  was  there  *  described,  and  which  their  own 
witnesses  have  disproved,  by  saying,  that  the  mar- 
riage may  be  good  and  valid  though  not  regular 
and  formal ;  but  it  should  have  alleged,  '*  that  a 
^*  contract  like  that  into  which  Miss  Lindo  had 
**  entered  with  Mr.  Belisario,  was  not  a  valid  mar- 
^*  riage ; — that  it  was  at  most  only  a  betrothment^ 
^  and  a  betroihment  of  a  doubtful  nature^  which 
*•  was  a  description  of  betrothment  known  to  the 
**  Jewish  law,  and  defective  in  legal  validittf.'* 

If  a  plea  of  that  sort  had  been  set  up,  and  wit* 
nesses  examined  upon  it,  I  should  have  seen  the 
bearing  of  the  question,  and  the  party  would  have 
had  the  benefit  of  the  principles  and  rules  of  the 
Jewish  law  on  that  point ;  whereas,  by  pleading  a  law 
which  is  erroneously  stated,  and  a  ceremony  which 
is  described  by  their  own  witnesses  to  be  a  douhtful 

*  **  Tliat  the  ceremony  essential  to  and  which  constitutes  an 
**  effectual  valid  and  legal  marriage  among  Jews  is  as  follows, 
^  to  wit,  That  a  formal  contract  in  the  Hebrew  language  must  be 
**  entered  into  by  the  bridegroom  with  the  bride^  according  to  the 
*'  rites  and  ceremonies  of  the  Jews,  and  the  rules  of  the  Jewish 
«<  congregation  to  which  the  parties  belong,  and  such  contract 
must  be  drawn  up  by  the  Priest  or  Minister  who  marries  them, 
and  be  signed  by  the  bridegroom  and  two  witnesses,  and  must 
be  also  entered  and  registered  in  a  certain  book  or  books  kept 
**  §or  that  purpose  in  the  Synagogue,  or  by  the  Priests  or  Minis- 
ters of  such  congregaUon,  and  the  entry  thereof  must  be  signed 
by  the  bridegroom  and  two  witnesses,  which  being  done,  the 
original  contract  is  always  delivered  to  the  bride."  tU  supra 
p.  225. 

R  4  betroth^ 
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24^8  ca;ses  determined  in  the 

^us*arVo     ^trothmentt  without  explaining  in  what  that  doubt 
,  consists,  the  plea  left  the  Court  without  the  neces* 

^rhAug,  1795.    sary  information,  and  It  found  itself  under  an  im» 

possibility  of  giving  a  definitive  sentence  upon  it. 

The  law  set  up  by  Miss  Lindo,  had  been  dis- 
avowed.  It  was  necessary  therefore  to  be  in. 
formed  what  the  law  actually  was,  on  which  the 
party  meant  to  rely.  It  appeared,  after  th^ 
argument  upon  the  subject,  and  on  due  con* 
sideration  of  the  evidence,  that  the  main  point 
in  the  case  was  narrowed  to  one  or  two  ques- 
tions— whether  a  nudum  pactum^  of  the  kind 
described,  without  consummation,  was  a  complete 
marriage — and  further,  whether  upon  a  nudum 
pactum  of  this  kind,  the  party  had  a  right  to  com- 
pel the  woman,  by  the  Jewish  law,  to  a  surrender 
of  her  person  in  the  way  of  matrimonial  rights? 
because  if  this  right  attached  to  the  husband  by 
the  Jewish  law,  I  should  be  inclined  to  hold  what 
)ias  passed  in  this  case  to  have  constituted  a  valid 
piaixiage.  These  I  consider  to  be  the  real  ques- 
tions betweeu  the  parties.  For  I  think  it  was 
proved  very  satisfactorily,  that  if  the  ceremony 
had  been  accompanied  by  consummation,  it  would 
have  been,  according  to  the  laws  of  the  Jews,  a 
valid  marriage.  In  order  to  obtain  the  necessary 
information  on  these  points,  I  directed  questions 
to  be  addressed  to  the  Tribunal  of  the  Bethdin ; 
and  the  answers  to  these  questions  have  now  been 
received.  It  is  no  objection  to  the  free  use 
of  these  answers  that  they  are  not  upon  oath; 
because  I  receive  this  as  information  on  foreign 
law,  upon  which  the  Court  is  to  determin^e, 
furnished  by  persons  professing  that  law ;  and  it 
is  in  the  experience  of  aU  of  us  that  such  inform^'* 

tion 
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turn  is  usually  received  in  this  form  ;  and  I  learn     B^'^J^rMo. 

on  enquiry,  from  those  who  are  well  versed  in  the — — 

practice  of  the  Court  of  Chancer>%  that  it  is  the  \'^^^'l?^l 
usual  practice  of  that  Court,  to  receive  information 
on  foreign  law  in  the  same  manner, — not  on  oath^ — 
but  on  a  reliance  in  the  honour  and  integrity  of  the 
P][ofessors  of  that  law.  If  there  is  any  doubt,  oc 
iAtention  to  raise  a  doubt  on  this  point,  I  could 
^sh  that  it  might  be  intimated  before  I  proceed 
further ;  because  the  consequence  would  only  be 
that  the  cause  must  be  opened,  and  the  opinions 
of  these  persons  must  be  taken  at  great  expence 
2fiA  under  great  delay,  in  the  form  of  depositions, 
landing  that  no  objection  is  made,  I  shall  proceed 
without  reserve  to  use  the  answers  which  have  been 
communicated  to  me. 

The  first  question,  on  which  I  required  further 
information,  arose  out  of  the  deposition  of  Mr. 
Jjyon,  who  had  stated  ^^  that  Beth  Joseph  was  a 
*•  guide  of  the  Jewish  Church  of  the  highest  autho« 
*•  rity  in  such  cases;" — and  on  the  fifth  interro- 
gatory he  says,  "  that  according  to  the  Jewish  law 
**  given  by  Moses y  th6  only  ceremony  necessary 
^^  to  constitute  marriage,  is  that  of  the  Kedushim, 
'*  but  that,  since  that  time,  the  Rabbies  have 
•«  added  the  Ketuba ;  that  in  Beth  Joseph  it  is 
^  said,  that  a  marriage  by  Kedushim  alone,  that 
•*  is  without  consummation,  may  be  so  far  good, 
*^  that  it  cannot  be  invalidated." 

The  answers  which  I  have  received  come  from 
the  Bethdin  of  the  Jews,  and  from  two  Rabbies. 
The  Bethdin  say,  "  that  when  Kedushim  is  given, 
^<  with  all  the  circumstances  necessary  for  the  per- 
**  fi)rmance    of  the    ceremony,  and  the  parties 

"  labour 
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BiMs^Awi     ^  labour  under  no  disability  of  age,  consangui*' 
— — — -   <^  nity,  affinity,  mental  disability,  or  pre-contract 


iSif^'  ir'r  "  ^^  *^^^  female— and  the  ceremony  was  then  per- 

"  formed  in  the  presence  of  two  competent  ¥nit- 
"  nesses — that  ceremony  is  termed  by  the  He- 
<«  brews  positive  and  complete  betroikment ;  but 
^*  when  any  one  of  the  circumstances,  which  are 
<*  absolutely  essential,  is  wanting,  it  is  then  no 
^  Kedushim  at  all,  and  is  nidi  and  void.  If,  from 
**  the  evidence  of  the  witnesses,  it  cannot  be  in- 
**  ferred,  whether  all  the  circumstances  necessary 
"  for  the  perfection  of  the  ceremony,  as  where 
**  there  is  ground  to  suspect  the  qualificatian  of 
^  the  witnesses,  or  the  ability  of  the  parties ;  it  Is 
^*  pronounced  a  doubtful  betrothmentj  for  it  hath 
^'  peculiar  effects  ;  and  such  a  decision  is  a  com- 
^'  plete  and  excellent  judgment  from  a  Jewish  tri- 
^  bunal,  it  being  conform[iable  to  the  Jewish  laws. 
"  In  each  of  these  instances,  respectively,  the  tri- 
*^  bunal  neither  renders  valid  nor  invalid,  nor 
*•  doubtful,  but  merely  applies  the  law  to  the  fact 
^*  In  a  fourth  instance,  it  may  be  said  that  the 
^'  Kedushim  can  be  invalidated,  and  that  is  when 
**  the  betrothment  has  been  effected  with  all  requi- 
*•  quisites,  both  in  perfection  of  act,  ability  of  par- 
^<  ties,  and  qualification  of  witnesses ;  but  if  the 
**  parties,  in  the  performance  of  that  act,  have 
^<  trespassed  on  some  Rabbinical  injunction,  and 
transgressed  some  bye-law  instituted  for  the 
good  order  of  society,  those  Kedussin  are 
''  voidable,  and  can  be  invalidated  by  the  Bethdin; 
**  for  there  is  an  established  rule  in  the  Tahnud 
**  that  says,  *  Whoever  gives  Kedushim,  it  is  with 
^'  the  approbation  and  consent  of  the  Rabbies  :* 
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•<  the  Bethdin  can  render  the  Kedushim  invalid,     b^^a^w. 

"  by  alienating,  ab  origine^  that  property,  whereby  ' 

"  the  man  effected  the  betrothment  j  or  even  if  it  teAtoi'iTw. 

^  were  effected  by  carnal  intercourse,  by  consti- 

^*  tuting  that  act  an  act  of  prostitution.     Every 

*'  Bethdin,  of  whatsoever  time  and  place,  may  ex- 

"  ercise  that  discretionary  power ;  but  we  never 

^'  assumed  that  authority,  because  we  do  Hot  find 

"  upon  record  any  precedent,  wherein  our  prede- 

\^  cessors  exercised  that  power,  though  warranted 

"  by  law.     All  that  we  have  said  here  is  not  only 

•*  the  opinion  of  the  author  of  Beth  Joseph ^  but  of 

«« every  learned  Jew." 

It  is  then  asscirted  by  these  gentlemen,  as  I  un- 
derstand them,  that  wherever  there  is  a  defect  of 
ceremony,  which  the  rules  of  the  Rabbinical  law 
prescribes,  it  is  in  the  power  of  the  Bethdin  to  set 
aside  a  marriage  deficient  in  any  of  those  parti- 
culars.     One  of  the  private  persons  who  has  been 
examined,  Mr.  Lyon^  answers :  '  I  know  well  that 
**  Beth  Joseph  says,  *  that  the  Kedushim,  ifpro^ 
^^ perly  given^   cannot  be  invalidated;    and  the 
*^  woman  is  called  Eshet-ishj  which  means  the  wife 
^*  of  him  who  gave  her  Kedushim  for  every  legiti- 
mate point  of  marriage.' '' 
Mr.  Ish  Yemene  also  says  on  this  subject,  **  that 
any  man  of  knowledge  will  understand,  that  his 
opinion  must  be,  that  when  any  woman  has  taken 
<'  Kedushim,  in  the  presence  of  two  witnesses, 
<<  with  her  free  will,  it  is  perfect  Kedushim,  and 
'*  she    is   called  Eshet-ish.'*      He   cites   certain 
passages  in  which  it  is  laid  down,  in  Beth  Joseph 
and  in  others,  <<  that  what  constitutes  marriage  is 
'*  the  Kedushim."    The  witness  concludes,  '^  that 
'<  from  all  this  it  is  proved,  that,  according  to  the 

«•  opinion 
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LiNDo  V.     <<  Opinion  of  Beth  Joseph,  no  Kedushim  proper^ 
"'"^^'°'    "  given  can  be  invalidated.'* 


4tii^u^.  1795.      The  second  question,  or  rather  the  second  and 
sept.i79i>  |j[|jj.j^  which  may  be  considered  together,  arose  out 

of  the  depositions  of  Mr.  Ish  Yemene,  who  refers  to 
MaimonidessLB  anauthorof  very  high  authority ;  and 
the  Court  was  much  impressed  with  a  passage  from 
his  works,  said  to  be  found  in  Mr.  Selden,  in  which  is 
described  the  particular  position,  on  which  I  wished 
to  be  informed-^"  Whether  a  woman,  having  re- 
**  ceived  Kedushim,  was  a  complete  wife,  notwith- 
*<  stand  ing  matrimonial  intercourse  had  not  passed  ?'' 
Mr.  Selden  refers  to  certain  passages  as  well  in  the 
Misna  as  in  the  Gemara.  The  answer  to-  that 
question  is  in  these  terms :  ^*  The  assertion  made 
^  by  Mr.  Selden,  that  the  woman,  who  has  received 
^  Kedushim,  is  veri  tixor,  is  unfounded ;  for  the 
*^  &itliiul  translation  of  the  Hebrew  Words  is  an  ap* 
^  pellatiop  applicable  both  to  a  woman  who  is  sim^ 
^betrothed,  as  also  to  a  married  woman,  wife  or 
<^  tucor.  But  the  special  name  for  a  married  woman 
*  ^  is,  in  the  Rabbinical  style,  Nessua,  taken,  nupta  ; 
^  and  in  the  Scripture  style,  Behulah  Behal,  Lorded 
•^  of  or  by  fl  Lord.  Mr.  Selden  is  right  in  what  he 
"  asserts,  *  Thaf  if  any  man,  except  the  Betrother, 
^  should  have  connexion  with  a  woman,  though 
♦*  but  simply  betrothed,  he  would  incur  the  punish- 
^  ment  of  death.  And  also,  that  to  be  released 
"  she  must  have  a  divorce ;  for,  in  this  respect,  she 
♦*  lA  like  a  married  woman.'  It  is  merely  as  to 
"the  punishment  of  death  that  Mr.  Selden  refers 
•^  to  the  Misna  and  Gemara^  and  not  to  the  asser^ 
**  tion  oiverd  tutor  ;  for,  on  that  very  passage  of  the 
"  Tabnud,  as  in  every  other  passage  of  the  same» 
*^  the  Talmttd  calls  the  woman,  who  has  accepted 

'<  Kedushim^ 
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^  Kedushim,  Mehorassa^  or  Artissa,  betrothed,  but     i-'w^o  »• 

'^  not  Nessua^  taken^   as    corresponding  with  the  ., 1 

•*  English  word  married.*^  4th  ^if^.  1795. 

I  understand  then  from  this  representation,  thai  ^ 
there  is  a  word  applicable  both  to  a  betrothed  wo- 
Ittan,  and  to  a  married  woman  ;  but  that  there  is 
also  another  term  peculiar  to  a  married  woman ; 
and  that  Mr.  Selden  is  understood  to  say  that  a 
woman,  so  betrothed,  is  veri  uxor^  to  the  effect  that 
nhe  cannot  be  separated  but  by  divorce,  and  that  a 
person,  having  intercourse  with  her,  commits  adul- 
tery, and  becomes  liable  to  the  penalties  and 
punishments  attending  it ;  but  it  is  not  understood 
to  convey  a  general  assertion  that  she  is  veri  uxor^ 
to  all  intents  and  purposes. 

The  private  persons  who  have  been  examined  on 
this  question,  give  rather  a  dijSferent  account.  Mr. 
t4ffm  is  unacquainted  with  the  Juatin  tongue,  and 
IlU  that  he  can  say  is,  ^^  that  Eshet-ish  means  wife 
**  of  him  that  gave  the  Kedushim,  and  she  is  pro- 
*•  hibited  to  all  the  world.'*  Mr.  Ish  Yemene  is  igno- 
rant of  the  Latin  tongue  likewise,  and  confines  his 
answer  upon  this  question  to  his  belief  of  the  au- 
thenticity of  the  citations  of  Selden^  so  far  as  he 
collected  them. 

The  next  question,  which  appears  to  go  to  the 
point  in  issue  was^  *'  whether  a  man,  who  had 
^*  solemnly  given  Kedushim,  has  not  a  right  to  call 
**  on  the  woman  to  submit  to  conjugal  embraces, 
**  and  whether  she  is  not  guilty  of  a  breach  of 
•'  marriage  if  she  refuses  to  submit  ?**  The  answer 
of  the  Bethdin  is,  that  "  a  man,  who  has  given 
**  Kedushim,  is  so  far  from  having  a  right  to  call 
"  upon  the  woman,  who  has  accepted  it,  to  con- 
^^  jugal  embraces^  that,  on  the  contrary,  the  parties 

*«are 
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LiNoo  V.  <<  are  forbidden  to  havA  connubial  intercourse  in 

*""^'"^'  **  the  state  of  betrothment,  and  would  commit  a 

4tii^ii^.i795.  '^  sin,  and  would  incur  corporal  punishment  by  so 

S0fi.  }795*  ,^  ^QJug  .  tiiat  the  right,  which  the  man  acquires 

<*  in  the  betrothed  woman,  is  that  he  can  demand 
<<  of  her  to  prepare  for  being  admitted  to  the 
**  matrimonial  state,  within  a  convenient  time ;  and 
**  when  that  period  is  expired,  it  is  expected  that 
<*  she  will  surrender  herself  to  enter  the  Hupa, 
<*  which  constitutes  marriage ;  but  she  is  not 
^^  bound  in  conscience  and  in  law  to  submit 
**  thereto.  The  consequences  of  non-compliance 
<^  are,  that  she  will  be  called  before  the  Tribunalt 
<«  and  interrogated,  why  she  does  not  fulfil  the 
^  marriage  promise  ?  lif  she  says,  that  her  non* 
^*  compliance  proceeds  fix>m  ceoersion^  and  that  she 
^  detests  the  man, — then  he  is  ordered  imme« 
^  diately  to  give  her  divorce,  and  would  be  legally 
<<  compelled  so  to  do  in  case  of  refusal.  Buttf 
^^  she  alleges  frivolous  excuses  only,  the  Tribunal 
<<  will  admonish  her,  and  if  that  proves  ineffectual^ 
y  she  is  to  be  called  out  daily  in  die  Seminaries  and 
<«  Synagogues  for  four  successive  weeks,  and  if  she 
<*  continues  intractable,  at  the  expiration  of  twelve 
^<  months,  the  man  will  be  compelled  to  divorce 
"  her.'' 

According  to  this  explanation,  notwithstanding 
she  has  received  Kedushim  in  the  most  solemn 
form,  she  may  assert  her  dislike,  and  the  man  will 
be  compelled  to  divorce  her.  If  this  be  the  case, 
undoubtedly  it  is  impossible  to  say  that  there  is 
a  vhwtdtm  coftjugale  existing  between  the  parties ; 
It  is  a  contract  which  binds  to  nothing,  and  if 
determinable  at  her  own  pleasure. 

6  It 
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It  is  stated,  indeed,  that  there  is  a  difference  of     l>ndo  v. 

.      •  /»      1       .  .  1  IBlLllARIO, 

opinion  amongst  some  ot  their  ancient  doctors  on  «.._.._« 

this  point ;  but  the  authorities,  on  which   they  4th  ^u«.  179*. 

principally  rely,  warrant  the  construction  which  is 

here  given  of  the  Kedushim  and  its  legal  effects. 

This  is  the  opinion  of  Rabbi  Isaac  Alphassiy  the 

first  of  the  three  chief  guides,  on  whose  authority 

all  religious,  matters  are  determined.     Maimomdes^ 

who  is  the  second  authority,  says  the  same,  and 

also  the  Jewish  doctors,  some  contemporary,  and     ' 

others  subsequent  to  the  said  Alphassi  and  Mai" 

numides.     But  Rabum  Ashur,  who  is  the  third  of 

the  chief  authorities,  and  the  author  of  Beth  Joseph^ 

with   some  others  differ,   and  say,  **  that  whep 

^  a  woman  will  not  comply,  the  man  cannot  be  com- 

'<  pelled  to  divorce  her,  but  merely  requested  there- 

^  to ;  but  that  no  coercive  measures  can  be  used  to 

^  compel  her  to  enter  the  matrimonial  state ;  for 

^^  even  a  married  woman,  who  should  recede  from 

**  conjugal  rights,  would  incur  no  punishment  as 

^  for  a  transgression,  but  she  would  lose  only  her 

^  maintenance,  and  the  dower  with  which  she  had 

**  been  endowed/' 

The  Bethdin  describe  the  opinion  of  the  leading 
doctors  to  be,  that  the  man  may  be  compelled  to 
divorce  her, — and  I  understand  them  to  concur  so 
far  as  to  state  their  own  opinion  to  be,  that  the 
man  cannot  compel  the  betrothed  woman  to  sur* 
render  her  person ;  but,  on  the  contrary,  that  she 
may  disavow  the  engagement,  and,  on  making  a 
public  disclaimer,  will  be  released  under  the  au- 
thority  of  the  Bethdin. 

Most  certainly  this  is  a  very  different  account 
from  that  which  we  have  received  from  others, 
particularly  from  Mr.  Lj/on  and  Mr.  Ish  Yemene, 

who 
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^ubakTo     ^^^  ^^^  ^^y»  "  ^^^^  ^^  ^^'^  ^  ^S^'  *^  demand  his 
■  "  wife,  and  call  on  her  to  come  to  his  house  to  be 


viijug.  1795.  €€  at  his  command/' 

These  persons  refer  to  authorities,  and  so  do 
the  Bethdin ;  and  I  must  suppose  them  feirly  cited^ 
though,  I  confess,  these  opposite  authorities  do  not 
much  enlighten  me.     Mr.  Ish  Yemene  goes  on  te 
state,  ^*  that  the  woman  who  rebels  against  her 
'^  husband  in  conjugal  points,  is  to  be  proclaimed 
•*  on  Saturdays  in  the  Synagogue,  and  the  fieth« 
**  din  ought  to  admonish  her,  that  if  she  does  iMrt, 
**  within  four  weeks,  submit  to  her  husband's  com- 
**  mands,  though  her  dower  be  very  considerable^ 
**  it  shall  be  lost,  and  that  as  well  in  the  case  of 
^*  the  betrothed  as  of  the  wife.^*    Maimonides  say& 
the  same, — "that  a  betrothed,  whose  time  has 
**  arrived,  and  does  not  submit  to  her  husband,  is 
^  under  the  same  law  which  has  been  described 
*•  respecting  the  wife."   Rabbi  Samt^l  says,  «*  that 
^*  unto  the  betrothed  the  Bethdin  give  thirty  days^ 
*•  and  if  the  relations  should  prevent  the  woman 
**  from  submitting,  the  like  thirty  days  will  be  al- 
"  lowed  to  them,  and,  at  the  expiration  of  that 
"  time,  if  the  order  of  the  Bethdin  is  not  obeyed, 
•^  the  punishment  of  excommunication  will  be  de- 
••  nounced  against  them." 

Another  question  was,  "Whether,  after  Kedu- 
"  shim,  a  woman  can  be  divorced,  except  for  such 
'*  causes  as  would  be  causes  of  divorce  after  mar- 
"  riage  ?*'  I  think  the  answers  all  agree  in  stating, 
that  there  is  no  assignable  difierence,  but  that  great 
power  is  given  with  respect  to  divorces  in  one  case 
as  well  as  in  the  other. 

The  sixth  question  referred  to  the  rights  of  pro- 
perty ;  upon  which  the  Bethdin  say,  "This  question 
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**  we  must  analyse,  because  it  comprizes  several  Lim»o  »• 
"  Mi^M  ;  we  deem  it  necessary  first  to  describe  what  "^"^*'^' 
"  Hupa  is,  lest  it  should  be  misrepresented.  4th  ^^a^.  1799. 
"  According  to  Maimanides  and  the  author  of  the  ^  ^*^-*^**» 
•^  J3ei*  Josephj  this  ceremony  is — *  that  the  man 
brings  the  woman,  whom  he  has  previously  be-* 
^  tiothed,  to  his  house,  sets  her  aside  for  his  special 
cndy  and  is  united  with  her/  Which  bringing 
home  appears  from  the  Talmud  to  be  prescribed 
to  be  done  in  a  public  and  ostensible  manner. 
<<  This  bringing  home,  however,  and  this  setting 
**  aside  and  being  united  with  her,  is  the  very 
^*  essence  of  marriage,  though  it  be  not  solemnized 
'^by  the  nuptial  benediction,  nor  marriage  con« 
^*  tract ;  but  it  is  ordained,  that  the  solemnization 
<«  and  the  Ketuba,  or  marriage  contract,  should 
'^precede  the  marriage,  which  is  never  omitted 
**  when  things  are  done  in  a  regular  and  proper 
'*  manner.  Some,  however,  describe  the  Hupa  to 
*'be  in  the  following  manner:— ^The  bride  and 
^  brid^room  are  introduced  under  a  pavilion  or 
<<  canopy,  attended  by  the  relations  and  friends  ; 
^  and  that  the  espousal  and  nuptial  benediction 
^  being  said,  constitute  the  Hupa.  This  is  the 
**  customary  mode  used  in  this  country  and  most 
•*  other  countries  with  which  we  are  acquainted.  We 
**  are  of  opinion,  that  either  this  or  the  other  mode 
<*  will  constitute  Hupa :  the  latter,  because  it  is 
•*  the  one  generally  adopted,  for  we  greatly  revere 
^  customs  universally  and  anciently  established ; 
^  the  former,  because  it  is  laid  down  by  the  great 
^  Mammides  and  the  author  of  Beth  Joseph. 
"When  either  of  these  modes  of  performing 
^  Hupa  has  been  observed,  though  consummation 
^  has  not  passed,  the  woman  is  married,  provided 

s  ••  she 
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LiNDo  r.      «  she  15  in  a  fit  state  of  receiving  connubial  eitt-' 

'    . "  braces ;  otherwise,  though  she  be  brought  home, 

Athjfug.1795.    "she  is  but  Armsa^  or  Betrothed.^*    In  another 

place  they  say,  "As  to  the  relation  that  the  Ke- 
**  tuba,  or  marriage  contract,  has  with  respect  to 
"  the  marriage  fortune,  —  we  must  observe,  that 
"  nothing  is  called  Ketuba,  but  what  a  man  binds 
"  himself  to  give  to  his  wife  as  a  dower ;    but, 
*<  what  the  woman  brings  to  her  husband  in  mar- 
*?  riage,  is  called  Nedoniahy  donation^  and  the  right 
"  of  the  man  in  this  donation  entirely  depends  on 
"  the  articles  of  agreement  between  the  parties, 
"  previous  to  their  entering  into  the  married  state. 
These  articles  are  either  specified  in  the  Ketuba 
by  reference  to  another  written  document  made 
for  the  purpose,  or  they  are  expressed  in  the 
"  very  Ketuba.     But,  if  previous  to  entering  into 
"  the  married  state,  no  stipulation  was  made,  ex- 
"  pressing  what  right  the  man  should  have  in  the 
"  property  which  the  woman  possesses,  or  becomes 
"  entitled  to  at  her  marriage,  that  property,  whether 
"  moveable  or  immoveable,  passes  with  the  woman 
"  in  potestaicni  viriy  for  the  husband  to  enjoy  the 
"  produce  thereof  during  his  natural  life,  and  if  he 
"  survives  the  wife,  continuing  her  husband  'till 
"  the  time  of  her  death,  he  becomes  then  master  of  , 
**  the  principal.     Now  since  Hupa,  as  above  de- 
"  scribed,  constitutes  mariiage,  even  without  Ke- 
"  tuba  or  marriage  contract,  the  husband  obtains 
"  a  right  in  his  wife's  property  either  according  to 
previous  stipulations  made  for  the  purpose,  or 
in  the   produce  thereof,   if  there  be  no  such 
"  written  agreement.** 

Upon  the  jseventh  question  they  say,  "  That 
<^  having  laid  it  down  that  the  Hupa  is  the  very 

8  <<  essence 
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*  essence  of  marriage,  consequently  a  woman  so     litoo  ». 
•*  married,  though  there  be  no  Ketuba,  is  entitled    ^"•"^'"^' 


.^*  to  a  stated  dowry  of  fifty  shekels,  if  a  virgin,  or  4th  jiug.  17^5. 
**  twenty.fi ve  shekels  if  otherwise,  this  being  one  ^^  ^'•'^'^ 
**  of  the  ten  rights  that  she  can  claim  of  her  hus- 
**  band,  whether  he  bound  himself  to  fulfil  them 
/«  by  a  written  contract  or  not.** 

With  respect  to  any  question  of  property,  I  think 
it  was  proved  by  the  general  evidence  that  the 
rights  of  property  did  not  necessarily  follow  the 
Ketuba.  The  doubt  then  was,  whether  there  might 
be  a  right  to  the  person  of  the  wife,  though  not  to 
her  property,  which  might  constitut^he  vinculum 
matrimonii^  and  give  him  a  right  to  call  upon  his 
wife  to  fulfil  it,  either  by  his  own  authority,  or  by 
resort  to  the  Jewish  tribunal  which  has  jurisdic- 
tion in  matters  of  this  kind. 

Upon  this  important  point  there  is  a  difference 
of  opinion,  and  great  opposition  between  the  wit- 
nesses. There  is,  on  one  side,  the  Bethdin  positively 
asserting  that  the  man  has  no  power  of  his  own, 
nor  any  power  to  call  in  the  authority  of  the 
Bethdin  for  that  purpose  j  but  that  he  is  compel- 
lable to  give  up  the  contract,  if  the  wife  persists  in 
her  aversion  to  it :     On  the  other  hand,  there  is 
the  opinion  of  private  Rabbies,  that  it  is  otherwise. 
Under  this  difference  of  opinion  on  a  point  which 
goes  to  the  very  root  of  the  question,  how  is  the 
Court  to  decide,  and  \o  which  authority  is  it  to 
adhere  ? 

It  is  to  be  observed,  that  the  Bethdin  is  the 
tribunal  which  administers  the  law,  on  questions 
of  this  nature,  as  it  exists  in  this  country,  and 
therefore  must  be  presumed  to  understand  it.  It 
is  very  possible  that  the  Jewish  law  may,  like  other 

a  2  systems 
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HODGKINSON,    falsely    called   WILKIE, 

V.  WILKIE. 


4th  Ah.  179*.  rpjjjs  ^jjg  j^  case  of  nullity  of  marriage,  on  the 
reZm  rfmUo.  pa^t  of  the  wifc,  by  reason  of  her  minority,  and 
?*in*i^    the  want  of  consent  of  her  mother. 

what  consent 

required.  -r 

Consent,  once  J  UDGMENT. 

given,^  to  h.       3ij,  ffrimam  Scott.— This  is  a  case  in  which  there 

has  been  a  very  considerable  quantity  of  evidence 
adduced,  and  much  argument  bestowed^  and  That 
on  the  authority  of  parents  to  give  consent,  which 
is  not  very  applicable  to  the  case.  Looking  only 
at  the  bulk  of  the  depositions,  it  might  be  con- 
sidered as  a  case  of  difficulty ;  but  the  real 
point  is  very  clear,  and  lies  within  a  very  narrow 
compass.  The  suit  is  brought  by  Miss  Hodgkhu 
son  to  annul  her  own  marriage,  under  the  pro- 
visions of  the  Marriage  Act,  which  is  made^  I  will 
not  say  in  derogation  of  the  liberty  of  marriage, 
but  as  a  restriction  upon  it«  As  such,  it  has 
always  been  held  right  that  it  should  be  strictly 
construed.  It  is  enacted,  that  the  marriage  of 
Minors,  celebrated  without  consent  of  parents  or 
guardians,  as  specified  in  the  Act,  should  be 
invalid  *.      All  the  circumstances,  however,  on 

which 

*  The  consent  of  parents  to  the  marriage  of  children,  in  patria 
potestate,  was  required  by  the  Roman  law.  "  Nuptis  consistere 
**  non  possunt  nisi  consentiuntomnes,  id  est  qui  coeunt — quorum- 
"queinpotestatesunt."  Dig.lib.23.  tit.2.  §2.  Cod.3.tit.8.  ^2.5.'' 
The  early  councils  and  canons  of  the  Church  of  Rome  strongly 
upheld  the  same  principle.    But  it  was  relaxed  by  the  Council  of 

Tr&U, 
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LADY  HERBERT  ».  LORD  HERBERT. 

'pmS  was  a  suit  for  restitution  of  conjugal  rights,  ^ih  Juts^  1817. 

brought  by  the  Hon.  Octavia  Herbert^   com-  aotM^.}*®*^" 
monly   called   Lady  Herbert^    of  the   Parish,  of  Validity  of  a 
St  Mary-k'bonej  against  the  Hon.  Robert  Henry  bliu(?ttMw. 
Herbert,    commonly    called   Lord  Herbert,   on  a  S^Vw^^rfskUy^ 
marriage  alleged  to  have  been  celebrated  bietw'een  «t^»ah€d. 
them,  at  Palermo,  in  the  inland  and  kingdom  of 
Sicib/  :  After  the  proceedings,  stated  below,  on  the 
part  of  Lord //erfter^, '  a  general  negative  issue  was 
given  to  the  libel,  thereby  denying  the  marriage; 
and  as  it  was  not  a  public  and  regiilar  marriage,  it 
was  the  object  of  the   proceedings  to  prove  the 
fact,  and  the  validity  of  the  marriage  by  the  law 
of  Sicily. 

When  the  usual  citation  had  been  returned,  with 
certificate  that  the  party  Was  not  found  to  be 
served,  &c.  a  further  citation  viis  et  modis,  was 
issued,  and  returned,  and  a  decree  obtained  calling 
on  the  party  to  appear,  and  see  proceedings,  ^ith 
intimation  that  the  court  would  proceed  on  non- 
appearance :  a  libel  was  then  offered,  and  was 
about  to  be  read  in  pcenam,  when  a  proctor  assert- 
ed, that  he  gave  an  appearance,  under  protestation 
to  the  jurisdiction  of  the  Court,  on  the  ground,  that 
the  hoqse,  at  which  the  citation  had  been  served, 
did  not  belong  to  Lord  Herbert  at  that  time,  &c. 

The  Court  was  disposed  to  overrule  this  applica- 
tion; when  Dr.  Arnold  and  Dr.  Swabey,  on  the  part 
of  Lord  Herbert,  submitted,  that  he  was  entitled  to 
be  heard,  on  the  authority  of  the  case  of  Buller  v. 
Dolben,  Arches,  1756,  in  which  there  was  an  ap- 
pearance under  protest,  and  Sir  George  Hay  over- 
ruled the  protest,  the  party  not  being  ready,  and 

VOL.  II.  ♦s  4  the 
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Herbbrtw.   the  excuse  frivolous;— on  appeal  to  the  Court  of 
'     Delegates,  it  was  held,  tliat  the  party  ought  not  to 

4th  ji«^  1817.  be  precluded  from  being  heard, 
aoth^  /**'^-  The  Court  said — That  in  deference  to  that  au- 
thority. It  would  not  refuse  to  hear  Lord  Herbert, 
though  the  matter  of  fact,  now  suggested,  beuig  in 
contradiction  of  the  fact  on  which  the  citation  viis 
et  modis  had  issued,  ought  to  have  been  brought 
forward  on  affidavit ;  that  there  was  the  appearance 
of  delay  on  the  part  of  Lord  Herbert^  and  it  would 
be  the  duty  of  the  Court  to  prevent  Lady  Herbert 
from  receiving  any  prejudice.  It  would,  therefore, 
permit  the  witnesses  to  be  examined,  de  bene  esse, 
during  the  long  vacation.  Dr.  Arnold  and  Dr. 
Swabey  suggested,  that  what  was  done  before  the 
party  appeared  would  be  a  nullity.  The  Court 
thought.  It  was  competent  to  direct  the  witnesses 
to  be  examined,  as  It  had  intimated ;  though  the 
libel  was  not  admitted,  and  the  husband  had  ap- 
peared under  protestation. 

From  this  decree  there  was  an  appeal  to  the 
Court  of  Arches :  but  a  caveat  having  been  entered 
against  the  issuing  of  the  inhibition,  the  case  was 

3a  iSTtfv.  1817.  argued  in  the  Court  of  Arches  on  that  point,  when 
the  Court  held,  that  It  had  a  discretionary  power 
in  granting  inhibition,  for  purposes  of  justice,  under 
particular  circumstances,  although  It  would  be  ex- 
tremely reluctant  to  interfere  with  the  ordinary 
course  of  appeals,  and  relied  on  the  provisions  of 
the  96th  and  97th  Canons  to  that  effect.  On  re- 
ference  to  what  had  passed  in  the  Consistory  Court, 
the  Court  held,  that  the  Judge  was  competent  to 
order  the  examination  of  witnesses  to  proceed,  de 
bene  esse,  on  the  libel,  as  had  been  directed  in  the 
Court  below  i  and  on  further  discussion  of  the  fact8» 
sustained  the  caveat,  and  directed  the  inhibition  not 

to 
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that  her  heart  and  mind  went  alonfic  with  this  con-  HoDOKHfion 
nexion.  The  man  lived  on  terms  of  intimacy  and  ' 
friendship  with  her;  was  admitted  into  her  fami-  4th ^11^.1799. 
ly,  with  every  encouragement  to  his  addresses  ;  so 
that,  if  there  was  any  dissatisfaction  entertained^  it 
must  have  been  upon  a  very  sudden  change.  It 
is  undoubtedly  true,  that  consent  may  be  re- 
tracted ;  since  the  parental  authority  continues  up 
to  the  time  of  marriage.  This  principle,  however^ 
must  be  taken  with  reasonable  limitations ;  for  it 
cannot  be  maintained  that  this  power  can  be  ar- 
bitrarily resumed  at  any  moment :  that  if  a  parent 
gives  consent  on  Monday  for  a  marriage  the  next 
day,  and  it  is  deferred,  it  would  be  necessary  to 
renew  that  consent,  or  that  it  would  be  considered 
as  wearing  out  or  expiring  by  mere  lapse  of  a  short 
time.  When  consent  has  actually  been  given,  it 
will  be  necessary  that  dissent  afterwards  should  be 
distinctly  expressed,  and  that  it  should  be  proved 
so  to  have  been  in  the  clearest  manner  j  for  it  would 
be  a  most  alarming  circumstance,  if,  from  mere  .^ 

brooding  dissatisfaction  in  the  mind,  not  expressed^ 
the  validity  of  a  marriage  to  which  consent  had 
once  been  given,  could  be  attacked. 

These  are  the  observations  which  I  think  myself 
justified  in  making  on  the  probability  of  the  trans- 
action. On  the  credit  of  the  witness  herself,  I  feel 
the  weight  of  the  observations  which  have  been 
made ;  for  I  am  satisfied,  that  she  has  not  deposed 
with  that  regard  to  impartiality  and  truth,  which 
are  necessary  to  place  her  before  the  Court,  in  the 
character  of  a  pure  witness.  Then  taking  the  evi« 
dence  in  this  view  of  its  own  improbability,  and  the 
credit  of  the  witness,  I  am  next  to  inquire  how  it  is 

afibcted  by  the  other  evidence  in  the  cause.   There 

• 
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HoDGKiNsoN    is  a  great  concurrence  of  evidence,  which  proves 
not  only  her  approbation,  but  the  anxiety  which 


4rh  Aug.  1795.  she  expressed  on  the  subject,  and  that  up  to  the 

very  moment  of  the  fact  of  marriage.  These  wit- 
nesses prove  the  expressions  of  satisfaction  by  the 
mother,  both  immediately  before  and  immediately 
after  the  ceremony. 

The  witness  Scape  says,  "  that  about  a  fortnight 
•  "  before  the  marriage,  the  mother  requested  himself 
"  and  his  wife  to  intercede  with  the  daughter  to 
"  many  Wilkte^  and  expressed  her  disapprobation 
•*  of  her  conduct,   in    giving  encouragement  to 
**  another  person ;  that  about  three  or  four  days 
"  before  the  marriage,  he  informed  her  that  it  was 
"  to  take  place,  and  that  she  expressed  her  satisfac- 
"  tion  at  it,  and  said  *  that  it  ought  to  have  taken 
"  place  long  before.**'     It  appears,  therefore,  that 
she  was  informed  of  the  place,  of  the  time,  and  of 
the  person  by  whom  the  ceremony  was  to  be  per- 
formed, and  that  she  signified  Jher  approbation  at  the 
approaching  event     Then  what  was  her  conduct 
immediately  after  the  ceremony  ?  She  drank  to  her 
son  and  daughter,  wished  them  health  and  happi- 
ness, and  thanked  the  witness  and  his  wife  for  the 
trouble  which  they  had  had.     Mrs.  Scape,  if  her 
testimony  is  to  be  credited,  and  I  see  no  ground  of 
imputation,  confirms  her  husband.     She  deposes, 
that  "  about  a  week  before  the  marriage,   the 
"  mother  said,  that  Mr.  Wilkie  was  ill,  and  that 
^*  she  believed  he  was  made  worse  by  the  en- 
couragement which  her  daughter  gave  to  an- 
other  person  ;  that  she  desired  her  to  go  to  her 
daughter,  and  hear  what  she  had  to  say  for  her- 
**  self,  for  she  was  desirous  that  she  should  be 
<^  married,  and  the  sooner  the  better.     She  said^ 

"  that 
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that  her  daughter  would  not  be  married  at  Nexv^  Hodokimiok 
castlcy  but  at  some  distant  place ;  and  added^  __ii» 
"  that  if  it  could  not  be  at  Nervcastle,  it  could  not  ^th^i^.  1794, 
be  any  where  better  than  at  Oviiigham  ;  that  the 
mother  asked  when  the  marriage  was  to  be  ?  and 
that  the  daughter  told  her  the  day.*' 
By  what  sophistry  the  mother  has  imposed  on 
her  own  mind,  is  to  be  collected,  I  think, 
in  another  part  of  the  evidence.  She  seems  to 
have  thought  that  the  requisite  consent  was  a 
formal  act,  and  that  it  must  be  in  writing; 
since  she  told  her  eldest  son,  that,  though  she 
had  given  her  consent,  it  was  not  in  writing, 
and  no  one  could  prove  it.  She  told  Dr.  Clarke^ 
also,  that  neither  Wilkie  nor  her  daughter  Had 
ever  asked  her  consent,  meaning  clearly  'a 
formal  consent ;  but  that  if  they  had  asked,  she 
should  have  given  it.  Then  how  can  the  Court 
adopt  the  suggestion  of  any  change  of  purpose  ?  I 
feel  that  it  would  be  perfectly  unnecessary,  and  that 
it  would  be  oppressing  and  encumbering  a  single 
fact  by  an  unmerciful  accumulation  of  evidence, 
if  I  was  to  go  through  the  depositions  of  other 
witnesses,  who  prove  a  conduct  totally  contradic- 
tory to  the  case  set  up.  I  think  there  was  clearly 
such  consent  as  is  sufficient  to  establish  the  mar- 
riage; and  that  if  I  was  to  pronounce  otherwise, 
I  should  invalidate  every  marriage,  in  which  there 
had  not  been  a  formal  and  written  consent. 

It  will  be  unnecessary  to  consider  whether  the 
young  woman  was  a  minor  or  not ;  I  will  therefore 
content  myself  with  saying,  that  if  the  consent  is 
proved,  as  I  think  it  is,  the  minority  is  not  proved 
on  the  evidence  adduced — opposed,  as  it  is,  to  the 

contrary 
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HflOGcivtow   cmitranr  declarations  as  to  tbe  time  of  birth.    On 
"  every  part  of  the  case,  then,  I  am  of  opimon  that 


4i^jiMg.  1795.  there  is  a  fatal  defect— on  the  point  of  omsent— - 

by  opposite  evidence  ^  and  (Hi  the  minority^  in  the 
insufficiency  of  proof,  which  would  restrain  the 
Court  from  prcmoundng  a  sentence  of  nullity  on 
such  evidence. 

The  Court  is  bound,  I  think,  to  say  a  word 
or  two  on  the  conduct  of  the  cause,  which  it 
would  not  be  decorous  to  pass  over.  There 
has  been  a  most  unwarrantable  attempt  to  ob- 
tain evidence  by  purchase,  which  calls  for  more 
than  mere  censure.  I  hold  it  to  be  my  duty  to 
reserve  it  for  further  consideration,  whether  an 
application  should  not  be  made  to  some  other 
Court  to  correct  an  attempt  of  this  nature^  which  is 
highly  derogatory  to  the  administration  of  justioft 
and  what,  if  passed  over  with  even  verbal  censure, 
may  draw  upon  this  Court  imputations  un&vourable 
to  the  purity  of  its  proceedings. 

I  think  the  wife  has  failed  in  her  proo^  and  like- 
wise in  her  duty ;  and  I  can  only  hqpe,  that  it  has 
been  by  some  unhappy  mistake  idone,  that  she  has 
been  led  to  attack  a  marriage  bond,  which  the 
laws,  and  the  religion  of  the  country,  hold  to  be 
perfectly  valid ;  and  that  she  will  see  the  necessii^ 
of  returning  to  her  duty  under  the  coonexion  which 
she  has  formed. 
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ELWES  t;.  ELWES. 

nm IS  was  a  case  of  divorce,  by  reason  of  tbe  ^^  iatii»i796. 
aduheiy  of  the  wife,  in  which  the  oierits  of  the  j^^^lJ^ 
case,  and  the  objections  arising  on  the  evidence^  of  die  wife, 

1.  -■         1  .t    1         t      ^         .  decreed.— Ok. 

are  discussed  at  length  by  the  Court.  jectiom  id  the 

niled. 

Judgment. 

Sir  William  Scott. — ^This  is  a  proceedit^  for  a 
BqKuration,  by  reason  of  adidtery^  instituted  by 
John  Elwes^  Esq.  against  his  wife.  The  marriage 
took  place  in  1789t  the  parties  cohabited  together^ 
as  it  should  af^ear,  upon  terms  of  matrimonial 
affection,  at  least  during  the  latter  part  of  their 
joint  residence,  until  September  1793,  when  coluu 
bitation  ceased.  It  was  some  time  after  that  the 
cause  commenced  in  this  Court  Various  pleas  have 
been  given  in-^  libel  on  the  part  of  the  complain^ 
ant :  A  def^msive  plea  on  the  part  of  Mrs.  JEhveSp 
a  plea  stating  a  verdict  which  has  been  obtained  vt 
an  action  at  common  law,  two  pleas  exceptive  to 
the  credit  of  witnesses  on  each  side,  and  one  alle- 
gation restrictive  of  the  credit  of  one  witness,  eXr 
amined  on  the  part  of  Mrs.£/tt^,  whose  credit 
had  been  impeached. 

The  pleas  have  been  thus  numerous ;  many  wit- 
nesses have  been  examined ;  and  the  cause  has  been 
argued  with  much  zeal  and  industry.  The  Court 
has  been  called  upon,  by  more  than  one  admoni- 
tion, to  apply  much  caution  in  the  determination 
of  this  cause.  I  hope  and  trust,  that  the  opinicms 
which  I  have  occasion  to  deliver  in  cases  of  thia 
kindf  aice  in  general  formed  with  due  deliberation, 

and 
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elwes  r.      and  a  sufficient  attention  to  the  obligations  of  that 
— — ^_    office  which  I  happen  to  fill.     Having  said  this,  I 


i9thJufy  1796.  must  add,  that  in  very  few  cases  have  I  had  less 

hesitation  and  fluctuation  of  opinion,  than  in  the 
present.  It  appears  to  me,  that  the  real  merits  of 
the  question  reside  in  few  particulars,  and  that 
these  particulars  are  not  liable  to  much  serious 
doubt  or  nice  observation,  and  that  they  lead  to  a 
conclusion  which  resides  at  no  great  distance  from 
such  premises.  There  are  many  parts  of  the  case 
which  unquestionably  are  pretty  remote,  but  those 
parts,  perhaps,  I  shall  not  find  it  necessary  to  travel 
into  with  any  minute  exactness.  The  persons^ 
with  whom  Mrs.  Elwes  stands  charged,  are  two,  a 
Mr.  Egerton,  and  a  Mr.  Harvey^  persons,  it  should 
seem,  bred  to  the  law,  Uving  in  different  law  so- 
cieties. There  are  several  articles  of  the  libel, 
given  on  the  part  of  Mr.  Elxves^  which  state  the 
commencement  and  progress  of  the  acquaintance 
which  this  lady  had  with  these  two  persons  firom 
the  year  1791»  and  which  lasted  with  much  general, 
and,  it  is  contended,  with  much  suspicious  fami- 
liarity, till  the  time  wlien  he  separated  from  his  wife. 
The  latter  parts  of  the  libel  state,  what  in  our 
technical  language  are  called  approximate  facts,  or 
facts  from  which  the  legal  conclusion  of  adultery 
is  immediately  deduciblCi. 

Upcto  this  libel  four  persons  have  been  examined, 
and  the  whole  support  of  the  accusation  is  com- 
prized within  their  testimony ;  for  if  they  do  not 
prove  sufficient,  there  is  an  end  of  the  charge, 
nothing  farther  arises  j  on  the  other  hand,  if  they 
prove  sufficient,  they  will  establish  the  legal  eon. 
elusion,  unless  the  legal  effect  of  their  testimony 
is  taken  off  by  something  which  either  destroys  it 

directly 


CONSISTORY  COURT  OF  LONDON.  271 

directly  by  contradiction,  or  which  depreciates  it     Elwis  v. 
by  diminution  of  the  credit  of  these  witnesses,  or      ^^^"' 


defeats  it  indirectly  by  the  opposition  of  other  lathjn^  itsw. 
facts,  consistent  with  these  in  point  of  truth,  but 
leading  to  a  different  legal  conclusion ;  such  as  a 
connivance,  and  still  more  an  active  seduction  on 
the  part  of  the  husband,  before  the  injury  was 
committed,  or  a  condonation  of  it,  afler  it  came  to 
his  knowledge.  Three  of  the  witnesses  are  exa- 
mined to  general  familiarities  and  specific  facts ; 
one  to  general  famiUarity  only. 

It  has  been  truly  observed  that  the  libel  goes  a 
considerable  way  beyond  the  proofs ;  facts   are 
charged  which  can  hardly  be  said  to  be  proved  at 
all  in  the  manner  they  are  stated  in  the  libel ;  and 
there  are  other  facts  which,  upon  the  evidence, 
turn  out  to  be  slight  and  insignificant.     Having 
said  this,  I  may  add  it  is  no  more  than  may  be  said 
in  almost  every  case  of  this  nature.     The  com- 
plainant states  his  case  from  information  and  re- 
port, and  in  these  matters,  of  mere  general  circum- 
stance and  habit,  there  is  much  room  for  misappre- 
hension, and  for  over-coloured  description.     It  is 
a  matter  of  daily  observation  in  such  cases,  that 
circumstances  find  their  way  into  the  libel,  which, 
upon  further  examination,  do  not  carry  with  them 
much  serious  importance ;  but  it  is  a  difierent  ques- 
tion, whether  there  is  not  sufficient  proved,  upon 
this  head;  to  excite  the  alarm  of  the  Court,  and  to 
prepare  it  for  the  reception  of  evidence  that  may  be 
more  directly  demonstrative  of  guilt.  Thc^general 
evidence,  I  think,  has  that  effect ;  and  I  state  the 
result  of  it  without  exaggeration,  when  I  say  that, 
to  my  mind,  the  following  particulars  seem  to  be 
sufficiently  established.  That  Mrs.  Elxves,  a  married 

lady. 
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ELWEt  e.      lady,  did  admit  these  two  young  men  to  her  8o« 
ciety,  in  a  manner  that  is  not  free  from  suspicion 


lach  Jn(/  1796.  and  censure.  They  were  not  abs<Jutely  unknown  to 

her  husband,  but  they  had  no  intimate  acquaint- 
ance with  him  ;  they  were  rarely  in  his  company; 
their  society  was  never  cultivated  in  any  d^ree  by 
htm,  nor  was  it  in  any  manner  recommended  by 
him  to  his  wife.  However,  in  his  absence,  they 
visited  her  with  great  frequency  and  familiarity:  it 
appears  that  they  were  each  of  them  separate  and 
alone  with  her  in  the  absence  of  the  husband ; 
that  they  breakfasted  and  dined  with  her  alone ; 
that  she  occasionally  called  upon  them  in  their 
Chambers ;  and  that,  when  she  met  them  in  the 
street,  she  got  out  of  her  carriage,  and  ordered  it 
to  wait,  or  dismissed  it  entirely,  and  continued  to 
walk  with  them ;  that  she  rode  out  with  them,  and 
they  waited  for  her  at  the  end  of  the  street,  and 
that  she  ordered  her  servants  to  conceal  from  her 
•husband  their  having  been  in  her  society;  that 
she  paid  the  turnpikes  herself,  or  ordered  them  to 
foe  paid,  in  order  to  carry  on  the  deception ;  in 
short,  that  she  passed  much  of  her  time  with  them, 
n6t  only  imknown  to  her  husband,  but  with  an 
anxiety  that  it  should  continue  unknofwn  to  him, 
and  with  a  degree  of  secrecy  and  clandestinity  re- 
specting him,  which,  if  it  is  not  criminal  in  itself, 
is  so  closely  connected  with  such  habits,  as  to  give 
a  high  degree  of  credibiUty  to  any  thing  more 
grossly  criminal,  that  is  stated  to  be  the  result. 

Having  taken  this  general  view  of  the  evidence 
of  the  sort  of  familiarity  which  subsisted  betwe^i 
these  gentlemen  and  this  lady,  I  cannot  but  think 
that  it  goes  much  beyond  those  limits  which  even 
the  forms  of  the  wodd  allow  in  auch  eases  f  and 

if 
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if  a  wife  will  form  connections  of  this  nature,  and      Elwes  v. 
will  cultivate  them  in  this  manner,  I  cannot  think  1_ 


she  has  much  right  to  complain  of  the  want  of  lathju/y  1796. 
candour  in  her  husband,  or  in  the  world,  if  suspi- 
cions are  entertained  extremely  to  her  disad- 
vantage. With  respect  to  the  freedom  regarding 
these  gentlemen,  which  I  think  no  man  can  state 
to  be  consistent  with  the  duties  of  sincerity  towards 
the  husband,  and  with  those  duties  of  caution  and 
prudence  vdth  respect  to  other  men,  which  the 
character  of  a  wife,  even  in  the  most  relaxed  ap- 
'  prehensions,  impose  upon  a  married  woman,— 
enough  is  proved,  in  this  stage  of  the  case,  to  ren- 
der  highly  credible  any  e\nidence  of  a  more  sub- 
stantive  nature  which  I  may  find  in  the  progress 
of  the  cause.  Some  contradictions  have  been 
attempted  to  be  pointed  out  in  the  evidence ;  but 
they  are  not  of  that  nature  which  in  any  degree 
destroy  the  proper  harmony  of  the  witnesses. 

The  evidence  is  comprised  in  the  examinations 
taken  upon  five  articles  of  the  libel :  I  shall  only 
state  particularly  those  which  are  supported  by  con* 
current  testimony.  The  eleventh,  which  stands 
upon  the  single  evidence  of  CoUicott,  and  in  which 
an  anachronism  has  been  pointed  out,  is  to  this 
efiect :  "  That  one  evening,  about  seven  o'clock, 
"  towards  the  end  of  the  year  1792,  as  he  was  over 
**  the  stables  belonging  to  his  master's  house,  he 
*•  looked  through  the  window  into  the  back  par- 
**  lour,  and  he  then  saw,  by  the  light  of  a  candle, 
**  Sarah  Etwes  and  Mr.  Egerton  alone  together  in 
**  the  said  room ;  that  he  saw  Mr.  Egerton  kiss  his 
*<  mistress  several  times,  and  take  other  indecent 
*^  familiarities  with  her }  that  he  continued  look- 
^^  ing  at  them  for  about  five  minutes,  and  then 

T  **  went 
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ELwt% ».      «  went  away.*'    The  next  article  stands  likewise 
upon  his  single  testimony ;  for  he  says,  '*  about 


luh  jufy  1796.  <<  five  in  the  evening  of  the  18th  of  August  1794, 

*^  he  went  up  into  the  same  room  over  the  stables, 
"  and  that  he  very  plainly  saw  Mr.  Harvey  sitting 
**  upon  a  sopha  in  the  room,  and  his  mistress  sitting 
*^  in  a  chair  close  to  him,  leaning  her  head  towards 
^*  him,  and  that  apparently/  she  kissed  him  several 
<<  times :  he  mentions  several  other  acts  of  gross 
"  familiarity ;  that  he  continued  his  observations, 
<^  and  saw  Mr.  Harvey  and  his  mistress  close  to- 
<<  gether  on  the  sopha ;  that  she  kissed  him  several 
<^  times,  and  that  they  continued  upon  the  sopha 
**  for  some  minutes."  I  suppose,  on  this  evidence, 
I  need  say  no  more  than  that,  if  it  is  credited, 
the  facts  are  of  a  nature  from  whence  the  legal 
presumption  of  adultery  may  be  inferred. 

My  observation,  however,  ought  particularly  to 
be  directed  to  those  facts  on  which  I  have  the 
benefit  of  concurrent  testimony,  viz.,  on  the  thir- 
teenth,  fourteenth,  and  fifteenth  articles  of  the 
libel.  Upon  the  thirteenth  article  CoUicott  deposes, 
that  "  on  the  2Ist  of  August  179S,  in  the  morning, 
as  he  thinks,  suspecting  that  there  was  some- 
body with  his  mistress,  he  went  up  into  the 
"  room  over  the  stables,  and  saw  Mr.  Harvey  and 
*<  his  mistress  sitting  close  together  on  the  sopha ; 
"  he  saw  them  kiss  each  other  several  times,  and 
"  his  mistress  sit  on  Mr.  Harvey's  knee ;  that  he 
"  continued  looking  at  them  for  about  twenty 
'<  minutes ;  and  after  quitting  the  place  for  some 
<<  minutes,  he  returned  again,  and  saw  them  still 
**  in  the  same  room  alone  together,'*  when  he  saw 
a  great  deal  more  familiarity,  which  it  is  not  ne- 
cessary for  me  to  repeat  This  witness  is  sop- 
ported 


41 
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ported  by  the  testimony  o^  John  Taylor  upon  this      elwesi;. 
article,  and  he  deposes,  that  "  on  that  day  of  the 


"month  of  August,  as  he  was  in  the  stables,  he  lathyk/y  1796. 

**  was  called  up  stairs  by  the  groom,'*  a  circum- 

stance  which  is  adverted  to  by  the  other  witness ; 

"  that  he  then  saw  Mr.  Harvey  and  Mrs.  Elwes 

"  together  alone  in  the  drawing-room,   and  Mr. 

"  Harvey  lying  on  the  sopha  therein,  and  Mrs. 

**  Ehves  sitting  in  a  chair  close  to  him ;  that  he 

**  saw  them  kiss  each  other,  and  Mr.  Harvey  laid 

"  his  hand  upon  her  neck  ;  that  being  under  the 

•*  necessity  of  getting  his  carriage  ready,  he  went 

**  away.*' 

Now,  with  respect  to  the  contradictions  that 
counsel  have  endeavoured  to  point  out  in  this  evi- 
dence, it  has  been  urged  that  one  of  the  witnesses 
states,  that  it  was,  as  he  best  recollects,  in  the 
morning ;  the  other,  that  it  was  in  the  evening ; 
but  I  think  both  these  witnesses  may  speak  true, 
speaking  at  this  distance  of  time,  and  with  a  want 
of  precision  which  they  both  avow.  The  differ- 
ence, in  that  respect,  will  not  materially  affect  the 
substance  of  their  testimony.  It  is  said,  that 
Taylor  was  not  there  on  the  second  occasion. 
Taylor  is  certainly  not  examined  upon  that  article 
of  the  libel,  though  he  is  vouched  as  being  present ; 
whether  there  is  a  mistake  in  that  respect,  I  do  not 
know  -,  but  I  am  satisfied  upon  the  evidence  that 
they  were  present  at  one  of  the  times  stated  in  one 
of  these  articles  in  society  together,  and  that  they 
did  see  what  they  jointly  depose. 

The  14th  article  states  a  subsequent  fact  to  have 
passed  when  CoUicott  and  Taylor  were  together,  to 
which  the  former  deposes,  that  "  on  the  2d  of 
^  September,  being  in  the  stables,  he  went  up  stairs, 

T  2  "and 
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*^  and  plainly  saw  his  mistress  sitting  upon  a  gentle- 

, "  man's  knee  on  a  sopha,  and  saw  him  kiss  her 

iath/K/yi796.  <«  several  times,  and  pull  her  about,  and  take  other 

<<  freedoms  with  her ;  that  he  called  up  his  fellow 
Mdtnessy  John  Taylor^  and  a  Mr.  Wild^  and  that 
they  all  saw  the  familiarities  described."     John 
Taylor  is  examined  upon  this  article,  and  deposes, 
<<  that  he  looked  into  the  same  room,  which  is  the 
"  back  drawing-room,  that  he  there  saw  them  alone 
"  together,  that  he  saw  them  kiss  each  other  several 
times,  and  Mr.  Egerton  take  Mrs.  Ehces  round 
the  waist,  and  that  after  being  some  minutes 
together,  they  went  out  of  the  room.'* 
It  was  observed,  that  the  facts,  to  wliich  these 
witnesses  depose,  are  not  precisely  and  identically 
the  same;  that  the  situation  and  attitudes  of  the 
parties,  as  related  by  one  of  the  witnesses,  are 
different  as  related  by  the  other.    It  seems  a  suffi- 
cient answer  to  that  to  observe,  that  the  parties 
were  a  considerable  time  together ;  that  the  ob- 
servations were  made  at  different  intervals^   and 
that  all  the  attitudes  spoken  of  are  ejusdem  generis^ 
and  such  as  lead  to  a  conclusion,  that  the  facts 
followed,   to   which   such  gross  familiarities   are 
natural  preludes :    The  variations   are   no  other 
than  may  be  expected  to  take  place  in  such  an 
interview.     The  last  criminal  fact  is  stated  on  the 
fifteenth  article,  which  is  deposed  to  by  Cotticott, 
supported  by  anothej^  mtness  of  the  name  of  Lings. 
He  says,    "  that,  on  the  15th  of  September^  Mr. 
Elwes  set  off  in  his  carriage  for  his  country 
house,  leaving  his  wife  then  ill  in  bed ;  that  about 
ten  minutes  after  his  master  was  gone,  EUzabetfi 
**  Plumb  went  out,  and  remained  for  about  ten 
minutes,  and  that  half  an  hour  afterwards,  he 

9  "  being 
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•'  being  in  the  street,  saw  Mr.  Harvey  come  to  the     Elwh  ». 
**  door,  who  was  let  in  by  some  person,  without  ^ 


"  either  ringing  the  bell  or  knocking  ;  that  he  went  i«*  ^^  J796. 

'^  to  the  room  over  the  stables,   and   from   this 

*<  station  his  observations  were  of  a  similar  nature 

**  to   those  already  noticed  by  the  Court''     In 

corroboration  of  this,  Ann  Lings    is  examined, 

and  deposes,  "  that  between  twelve  and  one  o'clock 

"  on  Sunday  the  15th  of  September^  her  master  set 

•*  off  from  his  house  in  Lo7id(m;  that  Williams  went 

**  out  of  the  house  and  returned ;  that  witness 

went  into  the  stables,  being  called  by  Collicott ; 

thajt  she  saw  very  plainly  Mr.  Harvey  and  her 

mistress  sitting  alone  in  the  room  elose  to  each 
**  other,  lAx.Harvey  having  his  hand  either  round 
'^  her  waist  or  neck^  and  saw  those  familiarities  pass 
*'  between  them  repeatedly." 

Now,  looking  at  this  evidence  of  Collicott  and 
Taylor y  and  admitting  the  possibility  of  a  mistake, 
in  one  of  those  witnesses,  with  respect  to  the  time 
of  day  and  evidence,  I  should  surely  carry  that 
caution,  which  has  been  so  strongly  recommended 
to  me,  to  a  degree  of  absurd  and  unreasonable 
scrupulosity,  if  I  did  not  conceive  that  they 
necessarily  drew  with  them  the  conclusion  that 
these  parties  were  living  in  a  criminal  intercourse 
with  each  other.  I  suppose,  no  man,  who  hears 
this  evidence  stated,  and  gives  credit  to  it,  can 
think  that  I  ought  to  stop  short  where  the  wit- 
nesses stop,  and  not  go  the  length  of  supposing  that 
something  passed,  which  the  witnesses  have  not 
literally  described.  Upon  the  effect  of  the  evi- 
dence no  sufficient  question  can  be  raised.  Two  ex- 
ceptions, however,  have  been  taken  to  its  sufficiency : 

T  3  Firsts 
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Elwes  tr.      First,  that  the  witnesses  themselves  do  not  go  the 
length   of  venturing  to   state,  that  the   criminal 


iQth  July  1796.  fact  did  take  place.     Secondly,  that  a  witness  is 

vouched,  as  having  been  present  upon  several  of 
these  occasions,  a  Mr.  Wild,  who  has  not  been 
examined  in  the  cause. 

With  respect  to  the  first  objection,  I  take  it  to  be 
a  position  perfectly  new,  that  the  Court  is  bound  by 
the  defective  apprehension  of  the  witnesses.  It  is 
the  business  of  the  witnesses  to  relate  facts  and  not 
to  draw  inferences:  that  is  the  business  of  the 
Court ;  and  it  would  be  a  monstrous  proposition 
indeed  to  assert,  that  the  merits  of  a  case  of  this 
nature,  are  to  depend,  not  upon  the  narrative,  but 
upon  the  logic  of  the  witnesses.  Undoubtedly  the 
libel  must  plead  the  conclusion  of  adultery,  because 
unless  it  is  pleaded,  72on  constat  that  it  may  not  be 
an  action  for  mere  solicitation  of  chastity.  But  if 
the  party  does  aver  it,  and  he  proves  only  proximate 
acts,  he  proves  unquestionably  the  whole  of  his 
averment  in  the  libel. — If  a  witness  stops  short,  and 
declines  or  omits  to  state  his  belief  of  the  ultimate 
consummation  of  the  act,  it  is  very  true  that  the 
Court  is  put  upon  its  guard  to  see  whether  there  is 
any  ground  for  a  scepticism  of  that  nature :  but  if 
the  Court  sees  that  the  facts  are  of  such  a  nature,  as 
will  justifiably,  and  almost  necessarily,  lead  to  the 
conclusion ;  the  scepticism  of  the  witness,  even  if  it 
really  exists,  signifies  nothing.  The  Court,  repre- 
senting the  law,  draws  that  inference  which  the 
proximate  acts  unavoidably  lead  to ;  and  therefore 
if  the  witnesses,  even  in  this  case,  hesitated  and 
paused  about  drawing  that  conclusion,  I  should 
not  conceive  myself  in  any  degree  limited  by  their 

hesi« 
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hesitation  upon  that  subiect.  ♦   The  fact  however  fa?     ^j-wti ». 
this,  the  witnesses  are  not  examined  at  all  as  to L. 


their  belief:  An  interrogatory  is  simply  put  to*  i«hjii/y  1796. 

them^  whether  they  will  take  upon  themselves  to 

swear  positively  that  the  fact  of  adultery  has  been 

committed?    They  conceiving,   I  presume,  that 

they  were  bound  to  speak  to  their  observation,  and 

not  to  their  belief,  have,  in  answer  to  that  question, 

simply  deposed — that  they  cannot  take  upon  them-^^ 

selves  positively  to  swear  that  the  fact  of  adultery 

had  been  committed ;  meaning  thereby  nothing 


*  The  nature  of  the  endence,  on  which  cases  of  this  description 
have  been  universally  considered,  is  stated  by  Commentators  in  the 
following  terms : — ^Et  ratio  est,  quia,  cum  adulterium  sit  ex  illi» 
eriminibus,  quss  in  abdito  loco  &  omnino  occulto  admittuntur,  est 
difficillimum  probare,  nee  vere  probari  potest,  sed  ex  probations 
bus  pedtis  et  presumptionibus  concluditur.  Unde  fit,  ut  non  tarn 
exacts  probationes  petende  sunt,  ac  in  aliis  eriminibus,  qv» 
ocuUs  patent,  palaraque  perpetrantur. 

Sed  non  sufficit  quecumque  suspicio  probabilis,  sed  desi* 
deratur  suspicio  violentOf  quia  haec  sufficit  ad  condemnandum. 
Est  tamen  cognitum  cerutudine  morali,  et  ex  urgenti  prsesump- 
tione,  quae  virum  prudentissimum  ad  judicandum  adulterium  in- 
duceret.     Sanchez,  lib.  x.  disp.  12.  p.  374. 

Est  siquidem  fomicatio  et  adulterium  de  genere  horum  delio- 
tonim  quae  clam  et  abdit^  solent  perpetrari,  ut  vix  de  lis  certo 
constare  vel  probado  eorum  indubitata  adduci  queat— Quare  in 
occulds  ejusmodi  delicds  probatio  conjectura  pro  concludenti 
habetur — ^Neque  criminis  cerdtudo  alia  requiritur  quam  quae 
baberi  potest.   Carpzavku,  Definit  Eccl.  lib.  ii.  dt.  12.  Def.  209. 

Non  enim  potest  ver^  dici  foeminam  adulterii  ream  esse  ex  sola 
suspicione,  ita  ut  suspicio  ilia  pro  crimine  adsumatur ;  bene^tamen 
pro  judicio  et  argumento  adulterii,  ex  quo  vehementer  suspecta 
sit,  eaque  suspicio  violenter,  arbitrio  boni  viri,  vel  indubitata 
existimetur.  £x  his  vero  prssumpdonibus,  quandoque  fertur  in 
civilibus  diffinidva  et  ordinaria  sententia  quandoque  etiam  in  cri- 
minalibus.    Cavaruvias,  torn.  i.  p.  197. 

T  4  more 


280  CASES  DFI^ERMINED  IN  THlfi 

elwcs  v.     more  than  this,  that  no  fact  of  that  kind  had  passed 
'-     under  the  observations  that  they  had  the  opportUf 
ijth  jufy  1796.  nity  of  making. 

The  other  objection  is,  that  a  third  witness  is 
vouched,  who  is  not  produced  and  examined  in 
the  cause. — In  the  first  place,  it  is  by  no  means 
necessary  that  every  person,  who  was  present  at  a 
transaction,  shoidd  be  produced  by  the  party  who 
prefers  the  charge  :  Even  the  cautious  jealousy  of 
our  law  establishes  facts  of  this  kind  by  the  testi- 
mony of  two  witnesses  at  the  utmost  That  there 
could  be  any  intention  to  dissemble  the  presence 
of  this  witness,  or  to  withdraw  him  from  the  know- 
ledge of  the  Court,  cannot  be  suggested ;  because 
he  is  vouched,  by  name,  by  the  witnesses  who  are 
examined ;  and  I  cannot  help  thinking  that  it  is  an 
observation,  which  does  not  merit  to  be  treated 
with  that  degree  of  slight  which  was  thrown  upon 
it,  that  it  was  perfectly  within  the  powef  of  the 
other  party  to  have  produced  this  witness,  in  sup- 
port of  their  allegation  of  a  conspiracy, — seeing  that 
this  witness  was  present  at  the  transaction, — seeing, 
that  he  is  so  described  to  be  in  the  presence  of 
these  witnesses,— seeing,  that  if  these  transactions 
did  not  pass,  in  the  manner  they  have  described, 
that  Mr.  Wild  could  have  given  a  most  effectual 
contradiction ;  for  although  I  admit  that  originally 
it  was  not  necessary,  nor  in  any  degree  proper,  that 
this  witness,  Wildj  should  have  been  produced 
on  the  part  of  the  defendant,  yet  in  these  circum- 
stances I  cannot  but  fedf  that  there  was  every  call 
of  propriety  and  prudence,  if  they  are  sincere  in  the 
belief  that  these  transactions  did  not  pass  in  the 
way  they  are  stated,  to  produce  Mr.  Wild  for  the 
purpose  of  giving  that  contradiction.     To  say  that 

it 


CONSISTORY  COURT  OP  LONDON.  281 

it  would  be  giving  the  other  party  the  benefit  of  a     ei-wes  ». 
cross  examination  is^  in  other  words^  in  my  appre- 


hension to  say  only  this, — ^that  there  was  reason  to  i^thjufy  1796, 

be  afraid  of  the  possible  disclosure  of  the  whole 

case ;    because,  if  the  case  was  what  they  state, 

that  this  was  mere  fabrication  and  conspiracy,  to 

be  sure  nothing  wliich  fVild  could  depose,  either 

in  chiefi  or  upon  interrogatorits,  could  be  attended 

with  any  considerable  degree  of  hazard.  . 

I  am  of  opinion  therefore  that  there  is  no  ground, 
in  point  of  law,  to  object  to  the  sufficiency  of  evi- 
dence. These  witnesses  depose  with  satisfactory 
precision  as  to  time ;  they  depose  with  sufficient 
harmony  with  respect  to  circumstances,  and  the 
efiect  of  their  testimony  is  complete.  I  am  of 
opinion  then,  that  unless  there  are  objections  to  the 
sufficiency  of  the  witnesses  themselves,  tlie  evi- 
dence cannot  be  pronounced  to  be,  in  any  view  of 
it,  deficient.  Now  is  there,  or  is  there  not,  any 
ground,  in  point  of  fact,  upon  which  reasonable 
objections  can  be  constructed  to  the  sufficiency  of 
these  witnesses?  If  such  objections  exist,  they 
must  arise  either  out  of  their  general  character,  or 
out  of  their  depositions,  or  from  their  conduct  on 
this  particular  transaction. 

With  respect  to  the  general  character  of  the 
witnesses  in  this  case  I  must  observe,  that  they 
are  all  three  of  them  totally  unimpeached :  they 
stand  before  the  Court  with  reputations  undiminished 
in  point  of  general  credit ;  and,  upon  tliose  grounds  . 
are  entitled  to  a  favourable  reception,  as  any  wit- 
ness who  appears  in  any  Court  whatever.  To  two 
of  these  witnesses,  Taylor  and  Lings,  nothing  is 
imputed,  as  afiecting  their  general  character ;  and 
nothing  arises  from  the  other  two  sources  of  possi- 
ble 
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elwuv.     ble  discredit,  either  from  their  depositions,  or  their 
particular  conduct  m  this  transaction ;  for,  as  to 


i9A  jufy  1796.  the  declaration,  made  by  Collicott^  respecting  him- 
self and  Taylor^  supposing  that  declaration  to  be 
established,  it  may  be  very  good  evidence  to  affect 
himself,  but  can  in  no  degree,  and  by  no  fairness 
of  conclusion,  in  any  manner,  implicate  the  other. 
The  only  person  then  to  whom  attention 
has  been  called,  in  the  way  of  an  unfavourable 
attack  upon  the  weight  of  his  testimony,  is  the 
witness  CoUicott,  and  to  his  evidence  various  ex- 
ceptions have  been  taken.  It  is  said  that  he  de- 
poses very  strongly  in  chiefs  but  that  much  of  the 
force  and  effect  of  his  deposition  is  invalidated  by 
concessions  and  retractations  upon  the  interroga- 
tories. Now,  looking  at  the  evidence  which  he  has 
given  in  these  two  different  forms,  I  am  not  by  any 
means  prepared  to  say,  that  he  has  deposed  in  a 
malignant  and  an  uncandid  manner.  It  is  very  true^ 
that,  upon  the  libel,  he  omits  some  circumstances 
which  are  stated  upon  the  interrogatories ;  but  this 
is  no  more  than  happens,  and  usually  happens,  ac« 
cording  to  the  mode  in  which  our  examinations  are 
taken.  The  attention  of  the  witness  is  naturally 
elicited  by  the  circumstances  stated  in  the  allega- 
tion ;  to  these  he  adverts,  and  frequently  neglects 
or  declines  travelling  into  other  occurrences  than 
those  particularly  stated  —  but  that  these  circum- 
stances were  dissembled  with  any  malignant  intent, 
I  cannot  believe ;  because  he  expressly  disclaims,  in 
the  history  which  he  gives  of  the  behaviour  of  the 
parties  towards  each  other,  upon  these  occasions, 
observations  of  any  thing  indecent  or  immodest.  He 
says  that  he  did  not,  at  these  particular  times,  see 
any  thing  inconsistent  with  the  duty  of  Mrs.  Ehoes. 

The 
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The  second  objection  is  undoubtedly  of  a  more     Etwit  r. 
forcible  nature,  liiat  he  has  made  declarations  of  a  ' 


very  alarming  sort ;  that  he  has  declared,  that  he  lathJu/y  1796. 
would  bear  testimony  against  his  mistress  for  the 
purpose  of  ruining  her ;  that  he  had  received,  or 
been  promised  to  receive,  a  considerable  bribe  for 
this  purpose ;  that  he  was  actuated  by  motives  of  ma- 
lignity, as  well  as  interest,  nay,  that  he  complained 
of  her  want  of  generosity :  that,  if  she  had  acted  in 
a  different  manner  towards  him,  he  would  have  been 
ready  to  give  a  very  different  testimony.  Now  I  can- 
not, in  my  place,  but  notice  that  this  evidence  has 
been  very  unfairly  introduced.    The  allegation  was 
admitted  upon  the  express  ground,  that  these  de- 
clarations had  been  made  subsequent  to  the  insti- 
tution of  this  suit.     If  they  had  not  been  so  made, 
unquestionably  tliey  ought  to  have  been  pleaded 
before,  because  they  are  matters  not  so  directly 
arising  out  of  his  deposition,  as  they  are  destructive 
of  his  general  credit.     It  was  perfectly  within  the 
knowledge  of  one  of  the  parties  that  this  man  was 
to  be  produced,  and  to  what  articles  he  was  to  be 
examined ;    and   if  he  made  these  declarations 
within   the  knowledge  of  the  person  proceeded 
against,  surely  the  consequence  ought  to  have  been 
that  she  should  have  pleaded  these  facts  before, 
and  not   have   waited   till    afler  publication    of 
this  matter ;  it  being  of  that  nature,  which,  in  its 
general    effect,    is    constantly    and    properly  so 
pleaded. 

It  was  more  incumbent  in  this  case  that  this 
allegation  should  have  been  given  at  that  time, 
because  it  connects  itself  with  the  suggestion  of  a 
conspiracy.    It  is  pleaded,  in  the  defensive  allega- 

tion^ 
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elwes  0.     tion  of  Mrs.  Ehoes^  that  the  whole  of  this  charge  is 
a  malignant  fabrication ;  it  would  then  again  have 


iathJti/yi796.  corresponded  with  her  general  course  c^  defence, 
and  fortified  and  proved,  in  the  strongest  manner, 
the  general  plea,  that  the  whole  of  the  evidence 
was  the  fruit  and  result  of  this  wicked  combination. 
However,  the  fact  is,  that  it  is  not  produced  until  long 
after  the  publication  of  the  evidence.  When  I  look  at 
the  witnesses,  who  are  examined  in  support  of  it,  I 
find  that  Plumbs  and  another  witness,  expressly  state 
that  the  fact  was  known  to  them,  of  these  decla- 
rations being  made,  long  before  the  institution  of 
the  suit.  The  declarations  were  made  at  the  time 
they  lived  tc^ether  in  the  service  of  the  parties. 
Hie  other  witness,  DcnoUng^  speaks  in  a  similar 
manner  with  respect  to  most  of  the  declarations ; 
but,  she  sajTS,  *<  that  she  does  not  know,  whether, 
<<  before  the  examination  of  CoUkott,  in  the  action 
at  common  law,  or  in  this  case,  he  did  declare, 
though  she  thinks  it  was  since  the  separation,  at  her 
own  lodgings,  that  he  knew  no  harm  of  his  mis- 
**  tress,  and  that  if  she  had  been  generous,  he  would 
"  not  have  troubled  his  head  about  the  matter.'* 

Then  all  the  declarations  that  are,  in  any  manner, 
proved  to  have  been  subsequent  to  this  suit,  are 
proved  in  the  loosest  way, — ^merely  common  de- 
clarations that  he  said  "  he  knew  no  harm  of  his 
^'  mistress,  and  that  if  she  had  been  generous,  he 
"  would  not  have  interfered  in  it.*'  In  the  first 
place,  it  is  to  be  observed  he  has  been  interrogated, 
and  he  admits  that  he  did  say  this,  '<  that  if  his 
**  mistress  had  treated  her  servants  with  kindness, 
*'  they  would  probably  not  have  troubled  their  heads 
"  about  the  matter.'*    Now,  it  is  not  at  all  unlikely 

that 
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Elwes  o. 

£l.WKt. 


that  this  declaration,  which  is  very  far  short  of  the 

other,  might,  in  the  apprehension  of  the  witness, 

have  been  mistaken  for  it,  and  that  he  had  said, —  uth  July  179c. 

'*  that  he  should  not  have  entered  into  the  business 

*'  at  all,  if  his  mistress  had  conducted  herself,  in 

*<  the  usual  manner,  towards  her  servants/' 

The  next  declaration, — ^that  he  knew  no  harm 
of  her,  he  positively  disclaims,  and  swears  he  never 
did,  upon  any  occasion,  make  a  declaration  to  that 
effect.  Then  I  have  the  oath  of  one  witness 
against  the  oath  of  the  othen  It  is  credit  against 
credit,  and  it  is  for  me  to  determine,  whether, 
qpon  the  single  credit  of  this  witness,  I  am  to  pro- 
nounce that  this  man  has  contradicted  that  depo- 
sition which  he  has  given  most  solemnly  upon  his 
oath.  The  remaining  declarations,  which  are 
stated,  are  certainly  of  a  very  malignant  and  of  a 
very  alarming  aspect.  But  if  1  look  either  to  the 
substance  of  the  declarations,  or  all  the  conduct 
of  the  parties  respecting  them,  it  is  quite  incredible 
that  such  should  have  beeh  made.  He  is  first  re- 
presented to  have  stated,  that  he  came  into  the 
service  of  the  family  without  a  character :  The 
direct  contrary  of  this  is  proved  in  the  most  com- 
plete manner;  and  that  he  had  a  character^  is 
sustained  by  the  declaration  of  his  former  master. 
Why  should  a  man  discredit  himself,  by  a  false- 
hood of  this  species ;  or  why  should  he  represent  . 
himself  coming  without  recommendation,  when  he 
came  with  the  usual  recommendation  of  a  servant? 
That  he  should  misrepresent  himself^  and  vilify 
his  own  history,  must  be  thought  a  little  extra* 
ordinary,  and  an  unnatural  circumstance. 

Next,  with  respect  to  these  declarations,  let  me 
look  at  the  conduct  of  the  parties^  and,  first,  to  the 

conduct 
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Elwes  r.      conduct  of  this  man  ; — ^that  he  should,  in  a  public 
and  unreserved  manner,  relative  to  the  history  of 


i«th  jk/y  1796.  a  suit,  which  was  at  that  time  pending,  or  likely 

to  be  instituted  in  a  court  of  law,  state  himself  to 
be  a  person  guilty  of  the  most  malignant  and  cor- 
rupt falsehoods;  that  he  shoidd  put  it  in  the  power 
of  every  person,  who  heard  these  declarations,  to 
counteract  them ;  that  he  should  do  all  this,  is, 
upon  the  face  of  it,  not  consistent  with  the  com- 
mon  course  of  human  behaviour. 

On  the  other  hand  let  me  view  the  conduct  of  the 
parties  to  whom  these  conversations  are  addressed ; 
— and  particularly  of  Mrs.  Plumbs — a  person  to 
whom  I  suppose  I  do  no  injury,  when  I  state,  that  she 
bears  a  very  high  degree  of  attachment  to  all  the 
interests  of  her  mistress ;  that  she  has  all  the  zeal, 
that  a  favourite  servant  may  be  supposed  to  have, 
for  the  reputation  of  that  mistress ;  and  that  she  has 
the  same  regard  for  common  justice  which  the  hu<> 
man  mind,  not  warped  by  any  selfish  interest  at  that 
time  acting  upon  it,  naturally  feels.  This  woman 
and  the  other  witnesses  associated  with  her,  hear 
these  declarations  repeatedly  made  to  the  disad- 
vantage of  a  lady,  whom  they  know  to  be  innocent ; 
and,  in  whose  cause,  they  feel  all  that  animation 
which  particular  attachment  as  well  as  general  jus- 
tice inspires.  They  hear  all  this,  and  yet  keep  it  a 
secret  totally  locked  up  in  their  own  breasts,  and 
make  no  communication  of  it  to  the  party,  who 
might  have  been  most  effectually  benefited.  And 
although  it  was  perfectly  known,  that  this  man 
was  to  be  considered  as  the  cardinal  witness  in 
support  of  this  prosecution,  no  communication  is 
made  to  their  mistress  that  his  testimony  was 
capable  of  being  efiectually  destroyed.    It  remains 

locked 


CONSISTORY  COURT  OF  LONDON.  28? 

locked  up,  an  idle  and  insignificant  secret,  in  the      ^^J^l^' 
breasts  of  those  three  individuals,  never  communi- 


cated till  in  a  very  late  stage  of  this  suit.  I  am  called  **^  '^^^  *''^* 
on,  then,  to  decide  between  the  conduct  of  Mrs. 
Plumbs  and  the  testimony  of  Mrs.P/wmi,  and  I 
have  no  difficulty  in  deciding  to  which  I  shall 
adhere.  I  am  of  opinion,  that  these  declarations 
could  not  have  passed  in  the  manner  in  which  she 
has  described  them. 

But,  it  is  said,  that  all  this  may  be  a  conspiracy ; 
and  how  is  the  innocence  of  persons  to  be  pro- 
tected against  the  danger  of  such  a  conspiracy.— 
A  conspiracy,  however,  is  not  to  be  presumed  upon 
the  ground  of  mere  possibility.  If  witnesses  come 
unimpeached  in  point  of  general  integrity,  if  they 
depose  with  characters  of  fairness  in  their  parti- 
cular narrations^  the  facts  must  be  received,  or 
there  is  an  end  of  all  judicial  inquiry.  Human 
prudence  has  done  its  utmost,  has  done  all,  that  it 
is  capable  of  doing,  in  giving  every  security  that 
can  be  afforded  to  individuals.  Still  it  is  asserted, 
here  is  direct  evidence  of  the  fact  of  a  conspiracy. 

Now,  who  are  the  conspirators  in  this  case  ?  If 
the  facts  are  established,  upon  the  evidence  of 
witnesses,  upon  whom  no  such  taint  of  conspiracy 
lies, — ^it  perhaps  would  not  signify  very  much, 
even  if  it  could  be  shewn,  by  any  probability,  that 
a  conspiracy  existed  any  where  else.  But  what 
are  the  proofs  upon  which  the  existence  of  this 
conspiracy  is  affirmed  ?  Why,  it  amounts  to  this, 
Mr.  Elwes  was  dissatisfied  with  the  conduct  of  his 
wife,  and  expressed  his  determination  to  dismiss 
her  in  terms  strong  and  intemperate.  Possibly  this 
may  be  true  to  some  extent,  and  it  is  not  un- 
Batural  that  he  should  have  felt  so,  if  the  behaviour 

of 
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ji  IiiiS^  wife  was  that^  which  the  conclusion,  to 
be  deiiuc^d  from  the  evidence  in  this  case  leads 
K  tttt^  to  decide  it  was ;  it  is  not,  I  say,  unnatural 
tjbat  he  should  feel  a  great  disinclination  to  the 
society  of  his  wife,  and  express  it  in  forcible, 
and,  perhaps,  in  unmeasured  terms.  But  that 
he  acted  upon  those  ideas  and  declarations  in  any 
manner  towards  the  corruption  of  his  wife  has  not 
I  think  been  seriously  argued.  It  has  been  said 
there  is  some  evidence  of  subornation  of  witnesses. 
The  only  witness  produced  to  prove  it,  stands  con- 
tradicted on  the  evidence  of  Mr.  Haywood,  and 
looking  at  the  conduct  of  the  witness  Gray,  and 
the  description  he  has  given  of  himself  in  the  busi- 
ness, I  think  I  should  pay  a  very  ill  compliment  to 
the  integrity  of  all  the  witnesses  examined  in  the 
cause,  if  I  hesitated  for  a  moment  in  deciding,  that 
his  testimony  is  incapable  of  prejudicing,  any  other 
individual  than  himself.  He  has,  with  great  pro- 
priety, been  abandoned  by  almost  common  consent 
in  the  discussion  of  this  cause. 

Something  has  been   said  about  the  verdict, 
which  took  place  in  the  court  of  common  law,  that 
there  is  reason  to  suppose  that  it  was  obtained  by 
a  collusion  between  the  parties  *.    As  the  judg- 
ment 


5th  Dee.  1795.        *  An  allegation  was  given  in,  responsive  to  the  first  article  of 

an  allegation^  admitted  on  the  part  of  John  ElweSf  Esq.  which 
pleaded  *'  the  verdict  of  the  Court  of  Common  Law,"  all^^ing 
[**  that  die  verdict  was  obtained  on  the  oath  of  one  single  wit- 
ness, who  did  not  even  swear  to  any  act  of  adultery,  and  that 
the  said  witness  was  still  in  the  service  of  the  party."  12f 
jficted  under  the  observations  of  the  Court,  as  tn/rd.] — '*  That  many 
*'  persons  were  subp(Bna*d  by  George  Daniel  Harvey,  Esq.  the 
"  defendant,  who  were  in  waiting  to  be  examined,  to  fidsify  the 
*i  evidence  of  the  said  witness,  but  that  not  one  of  them  was 

<f  called 
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ment  of  this  Court  will  not  be  founded  on  that     ^i^^=«  ^' 
verdict,  it  is  of  little  importance  how  it  was  ob- 


tained; but  the  suggestion  that  it  was  obtained  i^thJtiiyiygfi. 
in  the  manner  alleged,  seems  to  me  again  to  be 
totally  unsupported.  That  no  witnesses  were  ex- 
amined on  the  part  of  the  defence,  may  be,  under 
any  circumstances,  a  sh'ght  presumption,  perfectly 
to  be  explained  by  different  solutions,  which  have 
been  afforded  to  my  satisfaction.  With  respect  to 
the  damages  not  being  paid  at  the  time  when  the 

Solicitor 


^  called  or  examined,  by  reason  that  it  was  basely,  shamefully, 
«<  and  clandestinely  agreed  on,  to  the  great  injury  of  the  character 
«  and  hurt  of  mind  of  the  wife,  and  expressly  contrary  to  the 
*^  assiuimces  of  the  party,  between  husband  and  defendant* 
<*  through  the  means  of  the  agents,  solicitors,  friends,  or  ad- 
**  visers,  that  if  the  said  defendant  would  not  call  those  wit- 
«<  nesses,  but  would  suffer  the  pluntiff  to  take  a  verdict,  he 
"  should  risque  nothing  by  the  event  of  the  suit,  as  the  husband 
**  would  undertake  for  the  payment  of  the  costs  and  damages,  or 
**  would  not  receive  them  of  him,  or  would  repay  them,  if  re- 
<«  ceived,  which  offer  was  accepted  by  the  defendant,  or  by  some 
**  one  on  his  behalf:  that  the  husband,  having  collusively  ob- 
**  tained  a  verdict,  the  costs  and  damages  have  not  been  received 
"  from  him,  or,  if  received,  they  have  been  repaid  or  remitted 
**  back/* 

The  admission  of  this  allegation  was  opposed ;  it  was  however 
admitted  by  the  Court,  observing — "  That  the  object  of  it  was 
to  take  off  the  effect  of  the  verdict,  as  pleaded  in  this  cause, 
by  shewing  that  it  had  been  obtained  by  collusive  means. 
A  verdict  is  admitted  to  be  pleaded  in  the  proceedings  of  the 
*  Ecclesiastical  Court ; — ^It  has  been  allowed  for  a  considerable 
time,  though  I  never  distinctly  understood  on  what  Jegal 
principle  it  was  originally  introduced.  It  is  often  said,  that 
'*  it  is  not  direct  proof,  but  merely  a  circumstance ;  yet  that  is 
**  surely  somewhat  inaccurate  ;  if  introduced  as  a  circumstance, 
*<  it  can  be  only  on  the  footing  of  a  circumstance  that  makes 
'<  proof,  though  of  a  low  kind,  bebw  what  the  law  calls  a 
"  semi'probatio s  yet  still  of  the  nature  of  evidence  or  proof; 

u  «  but 
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elwes  v.      Solicitor  was  examined,  that  is  accounted  for  in  s 


manner  which  takes  off  what  little  suspicion  it 
i5th  jui^  1796.  might  create.     What  the  witness  sajrs  is,  "  that 

the  other  Solicitor  applied  to  him  for  payment 
of  these  damages,  and  an  inconsiderable  sum 


(( 

i« 


**  but  how  can  that  be  evidence  against  the  party,  which  has 
''  passed  in  a  suit  to  which  she  was  not  privy.     It  is  said  that  it 
-"  is  introduced  for  the  purpose  of  shewing  there  has  been  no 
collusion : — Colkision,    or    no    collusion,   with    the    alleged 
adulterer,  is  a  fact  which  cannot,  either  way,  l^ally  affect  the 
wife,  who  is  neither  party  nor  privy,  in  the  remotest  degree, 
''  to  that  litigation :  nor  do  I  understand  in  what  view  such  an 
**  action,  against  another  party,  can,  in  any  degree,  instruct  the 
^'  conscience  of  the  Court  upon   that  issue  between  husband 
^*  and  wife.    Tsddng,  however,  the  verdict  as  stated,  that  it  is 
'*  introduced  to  shew  there  was  no  collusion,  that  alone  is  a  suf- 
<'  iicient  reason  why  the  party  should  be  permitted  to  >8hew  that 
<'  the  other  suit  was  not  carried  on  bond  fide ; — that  it  was  a 
*'  mere  fiction  in  the  other  Court.     It  is  clear,  as  laid  down  in 
'<  the  Duchess  of  Kingston's  case  (a),  that  all  sentences,  obtained 
•*'  by  collusion,  are  mere  nullities ;  and  all  Courts  may  examine 
<<  into  facts  under  which  a  sentence  has  been  obtained  by  fraud. 
**  In  Lloyd  v.  Maddox  (b),  a  prohibition,  prayed  on  that  ground, 
was  refused.     It  is  therefore  estal^shed,  that  a  party  may 
shew  another  Court  to  be  imposed  on  by  covin  of  parties  col- 
luding  together,  and  that  he  is  at  liberty  to  shew  such  col-f 
*^  lusion ;  but  he  cannot  go  further— to  allege  the  verdiet  to  be 
*'  erroneous,    or  that  evidence  was    improperly  given.      It  is 
pleaded  here,  that  the  verdict  was  obtained  on  the  oath  of  one 
single  witness*  who  did  not  even  swear  to  an  act  of  adultery. 
This  seems  to  imply  that  the  jury  formed  a  wrong  conclusion. 
**  It  pleads  also,  that  the  servant  still  continues  in  the  service 
**  of  the  party :  that  also  may  seem  to  insinuate  that  the  Jury 
**  did  not  take  all  circumstances  properly  into  consideration. 
"  These  facts  are,   I  think,  clearly  not  admissible.     The  rest, 
**  which  pleads  that  evidence  was  suppressed,  and  that  there  was 
<*  an  agreement  not  to  receive  the  damages,  and  that  the  cause 
*<  was  so  managed  as  not  to  bring  out  the  merits  of  the  cas€« 
f*  mav  be  admitted." — Admitted  as  reformed. 

(a)  A.  D.  1776.     State  TriaLs,  vol.  ao.  p.  O^^. 
(6)  ilfoQre**  Rep.  p.  91 7* 

**  was 


« 

<c 
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•*  was  postponed  for  the  present.*'     That  I  am  to      Jlwes  ». 
infer  that  these  damages  have  not  been  subse-  ' 


quently  paid,  would  be  giving  an  effect  to  the  i^nhJufynse. 
testimony  of  this  witness  much  beyond  what  liis 
intentions  or  his  expressions  justify,  and  I  liave 
likewise  the  evidence  of  the  SoHcitors  in  the  cause, 
persons  perfectly  acquainted  with  the  whole  course 
of  the  proceedings,  who  swear,  that  they  are  stran- 
gers to  every  thing  of  collusion,  and  that  they  have 
every  reason  to  believe  that  the  action  was  carried 
on  bondjidey  with  the  utmost  sincerity,  on  the  part 
of  every  person  who  was  interested  in  the  deter- 
niination. 

Another  defence  has  been  resorted  to  by 
counsel,  that  there  has  been  a  condonation :  a 
defence,  not  set  up  by  the  party  herself,  and  which, 
upon  the  face  of  it,  is  utterly  inconsistent  with  the 
statement  of  her  plea, — that  there  was  a  conspiracy 
productive  of  a  false  and  malignant  accusation 
against  this  lady — that  this  conspiracy  has  been 
systematically  pursued — that  agents  have  been  em- 
ployed— that  witnesses  have  been  bribed,  and  that 
the  cause  has  been  matured  to  its  present  form  by 
these  practices.  The  condonation  supposes,  that 
afler  this  machine  had  been  completely  put  in 
motion,  and  the  whole  business  arrived  at  its  ulti- 
mate maturity,  and  was  prepared  for  explosion,  and 
afler  the  party  was  almost  in  possession  of  the  fruits 
of  his  wicked  industry,  he  did  at  this  moment  aban- 
don the  whole,  and,  by  a  remission  or  condonation 
to  his  wife,  defeat  the  effect  of  all  this  activity, 
which  had  been  employed  for  months  before  at  the 
expence  of  guilt  and  anxiety.  Now  that  defence 
appears  to  be  so  perfectly  incompatible  with  eveiy 

u  2  thing 
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EtwEs  V.     thing  which  the  party  herself  has  resorted  to,  that 


no  very  serious  consideration  is  due  to  it 


\5thJuiif  1196,      It  has  been   said,   that  not  having  been  pro- 
pounded by  the  party,  it  is  excluded  from  the 
notice  of  the  Court — ^undoubtedly,  in  fairness,  it 
ought  to  have  been  stated,  because,  being  a  plea 
in  bar,  it  is  a  plea  which  the  plaintiff  ought  to 
have  had  an  opportunity  of  contradicting ;  at  the 
same  time  the  Court  is  not  precluded  from  noticing 
it,  at  least  to  this  effect,  that  if  the  fact  appeared 
.  clearly  and  distinctly,  upon  the  face  of  the  deposit 
tions,  that  there  had  been  cohabitation,  subsequent 
to  the  knowledge  and  detection  of  the  guilt  of  the 
wife.  It  might,  ea:  officio,  call  upon  the  husband 
to  disprove  it.     But  upon  what  proof  does  it  rest 
in  the  case  ?  Why,  that,  upon  the  night  of  the  last 
fact  of  criminality,  Mn  Elwes  is  proved  to  have 
been  in  town  at  his  house  in  a  considerable  state 
of  indisposition  -^  and  I  am  to  infer  that,  on  that 
very  day,  the  witness  informed  the  agent  of  what 
he  had  seen,    and  that  the  agent  informed  Mr. 
ElweSj  on  the  same  day,  of  the  communication 
which  had  been  made  to  him,  and  that  ^Lx.  Elwes 
did  cohabit  with  his  wife  notwithstanding  that  in- 
formation.   This,  besides  its  improbability,  stands 
so  destitute  of  proo^  that  it  does  not  requii'e  mi- 
nute discussion. 

Mr.  Elwes  had  employed  persons  to  watch  the 
conduct  of  his  wife,  and  it  is  probable  that  the 
result  was  not  communicated  to  him  until  the 
case  was  completed  —  a  circumstance  which  oc- 
curs in  all  cases,  where  the  discovery  is  not  made  at 
once.  A  husband  has  suspicions —>  he  has  some 
intimations  —  he  has  enough  to  convince  his  own 
mind,  but  not  to  instruct  a  legal  case.    In  that  dis- 

9  tressing 
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tressing  interval  his  conduct  is  nice,  and  it  is  diflS-      ^\wW' 
cult  to  refrain  from  cohabitation,  as  the  means  of 


discovery  would  be  frustrated ;  and  if  he  continues  ^^*  ^^"'^  ^''^^• 
cohabitation,  it  then  becomes  liable  to  that  species 
of  imputation,  which  has  passed  to  the  disadvantage 
of  this  gentleman. 

Taking  the  whole  of  this  case  into  consideration, 
I  am  firmly  of  opinion  that  the  facts  of  Adultery 
are  proved ;  that,  for  a  considerable  space  of  time, 
and  at  difterent  intervals,  this  lady  shared  her  hus- 
band's bed  with  these  two  persons ;—  and  I  am 
satisfied  of  this,  upon  evidence  which  I  deem  to  be 
credible,  and  which  appears  to  me  to  be  sufficiently 
concentrated,  and  in  no  degree  invalidated  by  any 
adverse  testimony :  I  am  of  opinion  that  the  im- 
putation of  connivance  is  totally  unfounded,  and 
that  the  charge  of  subornation  is  likewise  un* 
founded ;  and  that  the  party  is  entitled  to  the  sen- 
tence of  separation  which  he  has  prayed. 


Affirmed  on  appeal.    Jrches^  2d  May  1 797*    DeUg  : 
S6th  June  1798. 


U  3 
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SINCLAIR  V.  SINCLAIR. 

lit  AfarcA  17 98.  HnHIS  was  E  suit  of  divofce,  brought  by  the  wife 
«^^^s  i^r  against  the  husband,  by  reason  of  cruelty  and 

Counof^rui-  adultcry ;  in  which  Mr.  Sinclair  appeared  under 
bar'to  a  suit  Aer<?  pTOtest,  alleging ^  iu  bar  of  the  proceedings.  That 
TMwIfofA^dii^^  such  suit  could  not  be  entertained  by  the  Court;  for 
J^^**'"*"     that  the  marriage  had  been  celebrated  at  P^m, 

and  had  been  since  dissolved  by  a  sentence  of  the 
Court  at  BnisselSy  on  proceedings,  instituted  by 
him,  for  nullity  and  divorce  by  reason  of  the  adul- 
tery of  the  wife. 

In  reply,  it  was  alleged,  on  the  part  of  Mrs. 
Sinclair^  that  there  had  been  a  marriage  also 
solemnized  in  Eyigland  in  1792,  and  that  the  pre- 
tended divorce  was  not  for  adultery,  but  a  sen- 
tence of  nullity  of  marriage ;  the  fact  of  the 
aforesaid  English  marriage  being  entirely  sup- 
pressed.— ^^fo  which  it  was  further  answered  on 
the  part  of  the  husband,  that,  although  the  sen- 
tence  of  the  Court  at  Brussels  purported  to  have 
passed  in  form  only,  as  a  sentence  of  nullity  of 
marriage,  it  was  really  upon  a  proceeding  for 
divorce  by  reason  of  nullity  and  adultery  ;  and  on 
consideration  that  the  adultery  had  been  fully 
proved,  the  husband  had  acceded  to  the  prayer  of 
the  wife,  that  it  might  be  described  in  the  sentence 
as  a  sentence  of  nullity  only,  in  order  to  avoid  the 
public  exposure  that  attended  such  sentences  at 
Brussels,  and  that  the  ground  of  adultery  was 
omitted  in  the  sentence  at  the  instance  of  the  wife, 
and  to  save  her  reputation. 

On 


CONSISTORY  COURT  OF  LONDON.  iQ5 

On  this  statement,  which  was  set  forth  in  act  of  sinclaw  r. 

^^  Sinclair. 

Court,    Dr,  Laurence  argued  in  support   of  the 


protest,  that  as  there  had  been  a  former  suit  in  a  ^'^ -March  17 99* 
competent  Court  in  another  country,  where  the 
parties  had  resided,  it  was  entitled  to  be  considered 
universally  as  conclusive,  on  the  point  adjudged, 
in  all  countries,  and  that  there  would  be  no  mar- 
riage subsisting  on  which  these  proceedings  could 
be  had.  That  from  the  nature  of  that  suit,  it  ap* 
peared  also  that  the  wife  had  been  convicted  of 
adultery,  and  that  she  could  not  therefore  insti- 
tute proceedings  against  her  husband  to  pray  resti- 
tution i  although  it  had  been  said  by  some  ancient 
authorities  that  the  Court  might  take  on  itself  to 
enjoin  a  reconciliation  between  them.  That,  with 
respect  to  the  proofs  required  of  the  real  nature  of 
the  suit  at  Brussels^  the  Court  would  make  allow- 
ance for  the  destruction  of  all  records,  which  had 
been  occasioned  by  the  Revolution  there,  and  per- 
mit parol  evidence  of  the  nature  of  tliose  proceed- 
ings, or  allow  further  time  to  supply  more  authentic 
documents  on  that  point 

On  the  other  side,  Dr.  Arnold  contended,  that 
there  was  no  sufficient  foundation  for  any  dis- 
cussion of  general  principles;  as  the  marriage, 
pleaded  by  the  husband,  was  described  to  have 
been  solemnized  by  a  Swedish  clergyman  at  Paris^ 
and  the  divorce  at  Brussels  had  passed  on  that 
marriage,  whereas  the  wife  pleaded  a  marriage  at 
London  in  1792.  That  the  description  attempted 
to  be  given  of  the  nature  of  the  divorce  did  not 
agree  with  the  tenor  of  the  instrument  exhibited, 
and  the  Court  woul^  not  permit  a  different  cha- 

u  4  racter 
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Sinclair  v.    ractei  to  bc  fixcd  upoH  it  by  paTol  evidence.    That 
!!!!^*!^VL  the  Court  at  Brussels  was  described  as  a  Court  of 


isuwarcA  1798.  competent  jurisdiction   for  strangers;    but  there 

was  no  proof  that  Mr.  Sinclair  was  entitled  to 
be  considered  as  a  stranger,  since  he  describes 
his  own  residence  to  have  been  generally  on  the 
Continent,  but  principally  at  Brussels.  That  on 
these  grounds  the  Protest  was  untenable,  and  it 
was  prayed  that  the  Court  would  overrule  it. 

Judgment. 
Sir   William  Scott. — This  is  a  suit  originally 

brought  by  Lucy  Atm  Sinclair  against  John  Gordon 
Sinclair^  for  separation,  by  reason  of  cruelty  and 
adultery,  to  which  he  has  appeared  under  protest ; 
and  I  am  to  inquire  whether  this  protest  states 
any  thing  that'should  prevent  the  Court  from  in- 
vestigating the  facts  of  the  complaint.  Mr.  Sin^^ 
clair  describes  himself  to  be  a  native  of  Scotland. 
That  circumstance  will  not  affect  the  jurisdiction 
of  this  Court.  He  states,  also,  that  the  marriage 
was  had  2X Paris: — That,  likewise,  is  no  objec- 
tion ;  since,  wherever  the  marriage  was  celebrated, 
this  Court  may  inquire  into  its  validity,  looking,  as 
it  would,  to  the  laws  of  the  country,  and  would 
enforce  the  matrimonial  duties  on  all  persons 
within  its  jurisdiction.  It  does  not  appear,  even, 
that  the  affidavits  support  the  act  in  the  descrip- 
tion which  they  give  of  his  residence,  since  they 
do  not  represent  him  to  have  been  a  domiciled  and 
incorporated  inhabitant  of  Brussels^  but  to  have 
been  in  the  English  army  in  Flanders^  and,  on  that 
account  only,  subject  to  the  laws  of  Brabant,  in 
matters  arising  out  of  his  conduct  in  that  countiy. 
He  describes  his  suit  against  his  wife  to  have 
been  for  divorce,  by  reason  of  adultery,  acknow- 

ledgmg, 
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ledging,  by  that  very  charge  of  adultery,  the  mar-   ^g^^^'^^W* 

riage  de  facto,  which  is,  nevertheless,  now  to  be 

impeached  by  these  proceedings  as  null  and  void.     if^March  i79». 

Something  has  been  said  on  the  doctrine  of  law, 
regardingthe  respect  due  to  foreign  judgments;  and 
undoubtedly  a  sentence  of  separation,  in  a  proper 
Court,  for  adultery,  would  be  entitled  to  credit 
and  attention  in  This  Court ;  but  I  think  the  con- 
clusion is  carried  too  far,  when  it  is  said,  that  a 
sentence  of  nuUity  of  marriage  is  necessarily  and 
universally  binding  on  other  countries.  Adultery 
and  its  proofs  are  nearly  the  same  in  all  countries. 
The  validity  of  marriage,  however,  must  depend, 
in  a  great  degree,  on  the  local  regulations  of  the 
country  where  it  is  celebrated.  A  sentence  of 
nullity  of  marriage,  therefore,  in  the  country 
where  it  was  solemnized,  would  carry  with  it  great 
authority  in  this  country ;  but  I  am  not  prepared 
to  say,  that  a  judgment  of  a  third  country,  on  the 
validity  of  a  marriage,  not  withiti  its  territories, 
nor  had  between  subjects  of  that  country,  would 
be  universally  binding.  For  instance,  the  mar- 
riage, alleged  by  the  husband,  is  a  French  mar- 
riage ;  a  French  judgment  on  that  marriage  would 
have  been  of  considerable  weight ;  but  it  does  not 
follow  that  the  judgment  of  a  Court  at  Brussels, 
on  a  marriage  in  France,  would  have  the  same 
authority,  much  less  on  a  marriage  celebrated  here 
in  England.  Had  there  been  a  sentence  against 
the  wife  for  adultery  in  Brabant,  it  might  have 
prevented  her  from  proceeding  with  any  effect 
against  her  husband'  here  ;  but  no  such  sentence 
any  where  appears. 

The  only  instrument,  which  is  produced  as  a 
sentence,   does    not  contain  a  word  respecting 

adultery : 


898  CASES  DETERMINED  IN  THE 

SincLAiR  V.    adultery :   It  speaks  singly  of  nullity  :  And  parol 
evidence  cannot  be  admitted  to  explain  and  give 


itcjfafc4i708*  a  totally  different  effect  to  the  instAiment  from 

what  it  purports  itself  to  bear.  The  instrument 
directly  rebels  against  the  allegation  of  the  pro- 
test—That there  was  any  proceeding  for  adultery 
is  contradicted  by  the  *  plain  language  of  the 
authenticated  instruments.  It  is  a  confusion  of 
terms,  as  has  been  observed,  and  what  is  not  oflen 
seen  in  a  matrimonial  court,  to  begin  first  with  dis- 
puting the  vaUdity  of  the  marriage,  and  then  to  go 
on  to  prove,  as  against  an  established  marriage,  the 
offence  of  adultery.  What  a  strange  proceeding 
it  is,  as  well  on  the  part  of  the  Court,  as  on  that  of 
the  parties !  That  the  cause  should  have  gone  on 
to  sentence  on  proofs  of  Adultery,  and  that  a 
Court  of  Justice  could  accede  to  the  prayer  of  a 
party,  and  change  entirely  the  form  and  substance 
of  the  sentence  by  pronouncing  for  a  divorce  on 
the  ground  of  nullity  only.  It  is  difficult  to  be- 
lieve that  such  could  have  been  the  conduct  of  any 
Court  whatever  :  And  if  it  has  been  so,  it  is  quite 
sufficient  to  dispose  of  its  authority. 

The  paper,  which  has  been  exhibited  to  prove 
the  examination  of  witnesses,  de  bene  esse^  on 
Adultery,  is  nothing  but  a  licence  to  examine  on 
that  charge ;  but  there  is  no  mention  of  any  actual 
proceeding,  or  any  sentence  on  that  charge.  How 
is  it  possible  then  to  say,  there  has  been  any  sen- 
tence in  a  Foreign  Court  for  Adultery,  which 
should  stop  this  Court  from  giving  to  the  wife  the 
benefit  of  the  laws  of  this  country  ?  I  must  there- 
fore declare  the  protest  insufficient,  and  direct  Mr. 
Sinclair  to  appear  absolutely,  and  answer  the 
general  charges  of  his  wife's  suit. 
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WILLIAMS  V.  WILLIAMS. 

TTHIS  was  a  case  of  Divorce  by  reason  of  the  leihMoyijgs. 
Adultery  of  the  wife,  in  which  the  Identity  of  ^^TlduUe^*" 
the  wife  was  not  estabUshed.  of  the  wife,  not 

decreed. — Cir- 
cumstancei,  how 
*  far  lufiicientw-* 

J  UDGMENT.  Identity  not 

Sir  William  Scott — This  is  a  proceeding,  insti*^  vt^^^ 
tuted  by  Mr.  JViUiams,  to  obtain  a  divorce  on  a 
charge  of  Adultery  ;  and,  if  he  has  laid  before  the 
Court  sufficient  proofs,  he  will,  no  doubt,  be 
entitled  to  it :  But  if  he  has  not  established  the 
necessary  facts,  either  from  disabiUty  or  accident, 
or  from  the  less  laudable  motive  of  trying  the  ex- 
periment of  how  little  proof  will  be  accepted  as 
sufficient,  or  from  whatever  circumstance,  he  must 
fail  notwithstanding  any  private  opinion,  which  the 
Court  may  entertain,  on  the  real  merits  of  the  case. 
There  are  some  cii'cumstances  in  this  case  which 
alarm  the  jealousy  of  the  Court,  as  appearing  a 
little  suspicious :  There  is  no  plea  on  the  part  of 
the  wife,  nor  any  interrogatories  [administered. 
The  verdict,  which  has  been  pleaded,  was  ob- 
tained nearly  on  default,  and  without  any  defence. 
This  proves  a  great  facility  at  least,  and  will  make 
the  Court  more  vigilant  to  see  that  the  two  main 
points  of  such  cases  are  sufficiently  proved,  viz.  the 
criminal  act,  and  that  the  person,  against  whom 
the  proof  of  that  act  is  estabUshed,  was  the  wife. 

It  is  undoubtedly  true,  that  direct  evidence  of 
tlie  fact  is  not  required,  as  it  would  render  the 
relief  of  the  husband  almost  impracticable ;  but 
I  take  the  rule  to  be  that  there  must  be  such  proxi- 
mate 


300  CASES  DETERMINED  IN  THE 

Williams  v.   mate  circumstaiices  proved,  as  by  former  decisions, 

Williams.  -     .  *  -  *'-  ^_/«     at_ 

_^.......^   or  on  their  own  nature  and  tendency,  satisfy  the 

lethAfdSf  1798.  legal  conviction  of  the  Court,  that  the  criminal 

act  has  been  committed.  The  Court  will  lock 
with  great  satisfaction  to  the  authority  of  esta- 
blished precedents ;  but  where  these  £ul.  It  must 
find  its  way,  as  well  as  It  can,  by  its  own  reasoning 
on  the  particular  circumstances  of  the  case. 

The  libel  pleads  the  marriage,  which  is  not  denied, 
and  is  suflSciently  proved,  in  1789.  The  parties  co- 
habited several  years,  till  September  1797*  But  it 
is  pleaded,  that  in  1794,  a  particular  intimacy  was 
contracted  with  a  Mr.  Thomas^  who  frequently 
visited  at  the  house ;  but  no  notice  is  taken  of  a 
circumstance,  which  appears  in  evidence,  that  he 
actually  lodged  and  boarded  in  the  house  three 
months  during  the  year  1796  :  The  greatest  in- 
timacy therefore  subsisted  between  both  the 
parties  and  Mr.  Thomas ;  and  I  am  to  presume  that 
no  improper  familiarity  had  been  observed  till  this 
time,  or  Mr.  WilUams  could  not  have  permitted 
him  to  lodge  in  his  house :  and  to  suppose  other- 
wise, would  be  to  suggest  that,  which  would  surely 
excite  the  legal  suspicion  of  the  Court.  I  will  take 
it  however  more  naturally  and  justly,  as  if  there 
was  nothing  improper  known  to  Mr.  WilUams  in 
1796 ;  but  it  is  not  explained  why  Mr.  Thomas 
went  away,  since  there  was  no  quarrel,  as  he  con- 
tinued to  visit. 

I  must  observe,  that  there  is  very  little  of  the 
history  of  the  case  brought  before  the  Court.  It  is 
alleged  on  the  fourth  article,  that  he  came  clandes- 
tinely in  the  absence  of  the  husband,  and  took  inde- 
cent liberties :  there  is  however  no  witness  examined 
on  this  article ;  but  the  maid  servant,  who  says, 

"  that 


k 
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•*  that  after  he  ceased  to  live  there,  he  called  often   wii-^^iams  v. 

•*  about  two  o'clock,  when  the  husband  was  usually L 

«*  not  at  home.'*  She  mentions  nothing  of  improper  i«*i-Wayi798. 
liberties,  and  there  is  nothing  to  convince  me  that 
he  did  not,  at  that  time,  continue  the  friend  of  the 
husband,  as  well  as  of  the  wife.    It  is  next  pleaded, 
that  the  husband  began  to  entertain  suspicions,  and 
remonstrated  with    his  wife;   but  there    is    no 
evidence  of  this  in  the  depositions.   It  is  said,  that 
this  would  be  a  secret  transaction ;  but  it  would  be 
probable  that  the  husband   would  mention  it  to 
some  one  of  his  own  family,  or  the  friends  of  his 
wife ;  and,  unless  it  appears  in  some  way  as  a  fact 
in  the  case,  the  Court  can  take  no  notice  of  it. 
Particular  visits  are  likewise  pleaded;  and  it  is 
alleged  that,   on  one  occasion,  happening  on  the 
10th  oiMajfy  the  husband  surprized  them  together, 
and  that  there  was  great  confusion  and  agitation 
betrayed  by  them,  and  that  Mr.  Williams  forbad 
Mr.  Thomas  to  come  any  more  to  the  house.   This 
would  be  a  fact  that  would  make  a  strong  impres- 
sion on  the  mind  of  the  Court,   if  it  was  proved  ; 
but  all  the  effect  of  the  evidence  is,  — that  Mr. 
Williams  came  and  found  this  person  with  his  wife^ 
smd  further  the  witness  cannot  depose :  there  is  no 
proof  of  the  agitation  of  the  parties,  nor  that  the 
door  was  obstructed,  nor  of  any  disapprobation  ex- 
pressed by  the  husband ;  and  the  Court  cannot  make 
inferences  without  actual  proofs  to  support  them. 

The  next  act  pleaded  is  that  Mr.  Thomas 
took  lodgings  in  Staples  Inn  for  the  purpose  of 
carrying  on  the  adulterous  intercourse ;  and  that 
the  wife  visited  him  there,  and  stayed  a  consider- 
able time,  and  that  they  passed  for  husband  and  wife. 

On  this  part  of  the  allegation^  Mary  Johnson 

says, 
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Williams  If.   savs,    "  that  in  Morch  1797f  Thomas  hired  tlic 

H^ILLIAM  fa  ir        '  w  m   r 

^<  lodging,  consisting  of  a  dining-room,  a  bed-rooin» 


i6ihJM3»sfi798.  ««  and  closet,  saying,  that  he  lived  in  the  countiy^ 

and  wanted  a  place  in  which  he  might  write  and 
transact  business ;  that  he  should  bring  his  wife 
to  drink  tea ;  and  that  he  afterwards  brought  a 
lady,  whom  he  called  Mrs.  ThomaSj  who  stayed 
"  two  or  three  hours,  two  or  three  times  a  week, 
"  and  that  he  was  not  visited  by  any  other  person.*' 
This  is  the  whole  of  her  deposition.    There  are  two 
other  persons,  who  were  employed  by  WilUams  to 
dodge  his  wife,  who  prove  "  that  they  often  saw 
^  Mrs.  Williams  go  to  this  house,  and  stay  there, 
•*  and  that  Thomas  afterwards  came  out  with  her." 
It  is  said  that  this  is  complete  proof  of  adultery ; 
and   a   case    is  alluded   to    of  Eliot  v.  EUot  *, 
in  which  the   Court  decided,  —  that  a  woman, 
going  to  a  brothel  with  a  man,  furnished  conclu- 
sive proof  of  adultery.     And  it  is  asked,  what  is 
the  difference  between  that  case  and  the  present  ? 
since  it  cannot  be  presumed  that  Mrs.  Williams  went 
for  innocent  purposes  to  a  house  occupied  in  this 
manner.  This,  however,  assumes  many  facts  :  first, 
that  it  was  not  his  ordinary  lodging,  and  that  she 
knew  it    It  is  not  proved,  as  assumed,  that  she 
took  the  name  of  Mrs.  Tliomas ;  he  called  her  so, 
and  said  that  she  was  his  wife ;  but  it  is  not  proved 
that  she  called  him  her  husband,  or  that  she  knew 
that  he  called  her  his  wife  .  He  might  speak  of  her 
in  that  name,  but  that  will  not  shew  her  knowledge 
of  the  fact.      The  only   circumstance  of  clan- 
destinity  which  is  proved,  is,  thdX  Thomas  attended 
her  almost  to  her  own  house,  and  then  left  her ; 
but  that  the  Court  should  infer  that  this  happened 


r^m 


f  Cpnmsu  WihFeh,  1775.    Arohet,  23d  Fe6.  1776. 
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from  a  clandestine  intention,  or  that  it  might  not  be   ^'^^''*"^  •• 
by  accident,  is,  I  think,  not  warranted  by  any  rules 


of  evidence  on  which  this  Court  can  safely  proceed.  lethJWay  i79i. 

The  question  then  comes  to  this, — does  the  visit 
of  a  married  woman  to  a  single  man's  lodging 
or  house,    in   itself,  prove   the  act  of  adultery? 
There  is  no  authority  mentioned  for  such  an  in- 
ference, but  the  case  of  Eliot  v.  EUoty  which  is 
open  to  the  distinction,  arising  from  the  character 
of  the  house  in  that  case,  which  is  too  obvious  to 
be  overlooked.     It  would  be  almost  impossible 
that  a  woman  could  go  to  such  a  place,  but  for  a 
criminal  purpose ;  but  in  the  case  of  a   private 
house,  I  am  yet  to  learn  that  the  law  has  affixed 
the  same  imputation  on  such  a  fact.     In  a  late 
case  of  Ricketts  v.  Taylor*  y  in  the  King's  Bench,  the 
visit  of  the  wife  to  a  single  man's  house,  combined 
inth  otlier  circumstances,  was  held  sufficient.     In 
that  case,  the  windows  were  shut,  and  there  were 
letters  which  could  not  be  otherwise  explained. 
That  case,  therefore,  is  no  authority  in  this  inquiry ; 
and  though  the  Court  might  be  induced  to  think 
that   such  visits   were  highly  improper.  It  must 
recollect  that  more  is  necessary,  and  that  the  Court 
must  be  convinced,  in  its  legal  judgment,  that  the 
woman  has  transgressed  not  only  the  bounds  of 
delicacy,   but    also  of  duty.     There  is  nothing 
stated  of  any  improper  conduct  in  the  observations 
that  were  made  upon  the  conduct  or  behaviour  of 
the  parties  at  this  lodging, — no  description  of  the 
bed-room,  or  any  such  circumstance  ;  and,  if  there 
had  been  such  appearances,  it  is  scarcely  possible 
that  they  should  have  been  forgotten  ;  but  none  are 


^  Consbt.  Ricketts  v.  The  Right  Honourable  Lady  Elizabeth 
Jtkketts. — A  sentence  of  divorce  was  pronounced  in  this  case  oi\ 
the  20th  Feb.  1 799. 

brought 
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Williams  r.   brought  forward  that  can  induce  a  presumpticm 

Williams.       Qf^Jiy  conjugal  aCt. 

16th  iuoy  1798.      The  whole  amount  of  the   evidence  on  this 

article  is,  that  she  visited  at  these  lodgings,  not 
calling  herself  Mrs.  Thomas^  and  not  knowing  that 
they  were  not  his  ordinary  lodgings, — ^without  any 
other  proof  of  clandestinity  than  tliat,  on  two  or 
three  occasions,  he  did  not  accompany  her  quite  to 
the  house  of  her  husband.     In  a  foUoMdng  article 
it   is   pleaded,   **  that  Mr.  Williams,    being  coo^ 
^*  vinced  of  her    criminal    intercourse,    on    the 
^^  9th  of  September  separated  himself  from  her 
<<  bed,  and  on  the  next  day  he  charged  her  with 
<<  it,  and  she  eloped.'*     The  libel  does  not  here  go 
on,  in    the   usual   form,  to  say,  that,  when  he 
charged  her  with  this  accusation,  she  did  not  deny 
the  same ;  and  there  is  no  proof  as  to  the  man- 
ner in   which    the  charge   was   received :    She 
retired, — ^but  to  what  place  does  not  appear.  Four 
days  afterwards  her  sister  received  a  letter  £xmi 
her,  which  the  Court  is  required  to  consider  as 
supplying  that  proof  which  might  without  it  be 
incomplete.     It  is  called  a  confession. 

The  Court,  however,  must  remember,  that  con- 
fession is  a  species  of  evidence  which,  though  not  in- 
admissible, is  to  be  regarded  with  great  distrust : 
There  is  a  canon  particularly  pointed  against  it, 
which  says,  *^nec  partitem  confessiom  Jides  habeas 
^«  tur  •;"  and  though  it  is  evidence  which  is  not 
absolutely  excluded,  but  is  received  in  conjunction 
with  other  circumstances,  yet  it  is,  on  all  occasions, 
to  be  most  accurately  weighed.  The  expressions 
are,  "  I  am  very  unhappy— for  God's  sake,  hide 
"  my  faults — ^those  who  know  not  what  I  suffered, 
"  will  blame  my  conduct  very  much.'* 


*  Cauon,  105. 

Am 
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Ami  then  placed  in  such  a  situation,  by  this  wiLLXAMir. 
evidence,  as  to  say  that  it  must  necessarily  refer  - 
to  adultery?  She  has  been  detected  in  imprudent  i«thiMi^i798. 
visits  —  it  might  allude  to  them.  Can  the  Court 
infer  the  admission  of  adultery  from  these  expres-^ 
dons,  where  nothing  is  proved  but  visits  ?  The 
husband  may  presume  more ;  but  the  Court,  con- 
sidering the  weight  of  circumstances  accurately 
and  judicially,  does  not  feel  itself  warranted  to 
say  that  they  amount  to  a  confession  of  adultery, 
or  that  such  is  the  necessary  interpretation  of 
them.  The  mention  of  Thorn  in  that  letter  is  also 
interpreted  to  mean  Mr.  Thomas ;  and  though  the 
witness  says,  she  believed  it  meant  Mr.  Thomas^  it  is 
not  a  natural  appellation,  and  does  not  carry  that 
part  of  the  case  further.  Where  she  passes  that 
interval  of  her  elopement  is  not  shewn.  She 
might  be  living  with  her  family,  but  all  that  is 
left  in  blank. 

The  next  fact  is,  what  passed  at  GraveSend^ 
where  the  officer  of  the  Court  went,  by  the  direction 
of  the  Proctor,  and  served  the  citation  upon  her. 
That  there  were  two  persons  in  the  house  at  Graves- 
end  at  that  time— one  passing  by  the  name  of 
ThomaSf  and  a  woman  with  him,  who  slept  and 
cohabited  together,  is  proved  beyond  all  doubt. 
And  the  Court  has  only  to  consider  in  this  part  of 
the  case,  whether  the  identity  of  the  party  is  suffi- 
ciently proved.  The  rule,  which  has  been  laid  down 
on  this  point,  is  solid,  and  very  necessary  to  be  care- 
fully observed — that  the  identity  is  to  be  proved, 
not  merely  by  acknowledgment  to  the  officer,  and 
by  the  appearance  of  the  party  in  the  cause,  but 
by  extrinsic  evidence*  The  belief  of  the  officer  iti 
im:essarily  founded   on  various  incidents  in  the 

X  fause^ 
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Williams  V.   cEuse.  before  and  after  the  citatioB»  and  is  not 
'     alone  sufficient.     The  Waiter  and  Chambermaidi 


i6thjif«yi798.  at  the  Inn,  speak  nothing  to  the  identity,  a«  thejF 

had  no  previous  knowledge  of  the  party,  and  can 
form  their  opinion  only  from  this  inquiry. 

Then  how  stands  the  evidence  on  this  pmnt  ? 
It  is  said,  that  she  had  before  assumed  the  name  "^ 
but  that  is  not  shewn  —  only  that  Thomas  called 
her  so.  Is  the  Court  then,  on  the  mere  answer  to 
the  libel,  to  presume  identity  ?  It  is  said,  that 
she  is  gone  abroad,  and  that  it  is  not  in  the  power 
of  the  husband  now  to  identify  her  more  particu- 
larly.  The  Court,  however,  wishes  to  know  what 
prevented  him  from  sending  down  some  persoOp 
who  had  known  her  previously,  together  with  the 
Officer  of  the  Court  ?  It  was  known  that  the  Officef 
of  the  Comt  was  not  acquainted  with  her,  nor  the 
witnesses  at  Gravesend  ;  and  also  that  Mr.  ThowM 
was  on  his  way  to  the  Cape  of  Good  Hope.  11» 
Court  is  not  to  be  left  to  conjecture  on  a  point  sa 
material,  and  where  precise  and  satu&ctory  e?i^ 
dence  might  easily  have  been  obtained.  * 

On  the  verdict  I  need  not  observe  that  it  is  no- 
evidence  against  the  woman:  It  is  only  intio« 
duced  into  these  proceedings  to  satisfy  the  Courts 
that  the  husband  has  honestly  endeavoured  to  ob- 
tain all  the  redress  that  the  law  will  afford.  In 
this  case,  it  appears  to  have  passed  by  defaultr 
Under  all  these  circumstances,  whatever  may  be 
the  private  opinion  impressed  on  my  mind  by 
some  parts  of  the  evidence,  I  do  not  foel  myself  to 


*  The  Court,  about  this  time,  had  occasion  to  make  shniltf 
•bservations,  on  the  defect  of  proof  of  Identity,  in  oihev  caMS  m 
which  the  proceedings  fiuled  on  that  groundr 

b« 
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be  judicially  warranted  to  pronounce,  that  the   Williams  ir. 
[iroof  of  the  necessary  facts,  which  the  law  re-  ' 

quires,  has  been  established,  and  therefore  I  must  i6thji%i798. 
dismiss  the  party  from  this  suit.  The  case  will 
probably  be  submitted  to  a  more  experienced  tri- 
bunal ♦ ;  and  from  which  I  shall  be  glad  to  receive 
any  information,  for  my  future  guidance,  that  may 
be  given.  But,  on  my  own  judgment,  I  cannot 
pass  this  divorce. 


HUBBARD  V.  BECKFORD. 


1 


N  this  case  a  decree,  to  answer  to  a  demand  of  eothjfiowuQs. 
dilapidations,  had  been  taken  out,  on  the  part  Dilapidation^ 

^  ,  -  Demand  againtt 

the  Rector  of  Shepperton,  against  Beckford^  a  sequestrator. 
ihe  person  who  had  been  receiving  the  profits  of  to/^^tt  he  ^ 
the  living  of  Shepperton^  under  a  sequestration,  IJJJrl^hM^Se 
obtained  against  the  late  Incumbent  by  virtue  of  s"n>>u«.on  «»- 

•       «•>•  .  «       I-..  1  n    \       T\.-  dering  hw  ac- 

the  Kmg's  writ  to  the  Bishop  of  the  Diocese.  count,"— not 

sustained. 

An  allegation  f  was  offered  on  tlie  part  of  the 
Sequestrator,  to  which  Dr.  NichoU  and  Dr.  Laurence 

objected 

"-  -  ■  '  ■ 

*  This  cause  was  appealed  to  the  Court  of  Arches,  where  an  latli  Dec,  179W. 
ttdditional  allegation  was  given  in,  pleading  the  Identity  in  a 
Ihller  manner,  and  on  which  no  doubt  remained  in  the  case. 
-^  The  Divorce  was  accorctingly  decreed. 

f  The  allegation  pleaded  the  facts  on  which  this  Sequestration 
bad  been  obtained;  that  there  had  been  other  Sequestrations 
issued,  on  which  he,  Beckford,  prior  to  the  death  of  the  Rector,' 
bad  been  ciQled  upon,  by  citations,  as  receiver  of  the  profits  of 
die  rectory  of  Shqjperton^  to  render  a  true  account  of  what  he 
bid  received,  and  that  he  exhibited  an  account  accordingly ;  — ' 

X  2  thtrt 


308  CASES  DETERMINED  IN  THE 

Hubbard  ».    objected  —  That,  bv  the  admission  of  the  libel 
without  opposition,  the  principle  had  been  allowed. 


80(h/utu;i798.  that  the  Sequestrator  was  liable  to  dilapidations: 

That  it  was  a  charge  from  which  the  Incumbent 
could  not  exonerate  himself ;  and  any  other  person, 
standing  in  his  interests,  was  equally  liable  to  it : 
That  repairs  were  mentioned  in  instruments  of 
sequestration,  as  an  incidental  expence  attend- 
ing the  sequestration:  That  the  third  article  of 
the  allegation,  in  substance,  admitted  such  pre- 
vious demands,  by  claiming  an  allowance  for  some 
repairs,  and  for  ihe  servicp  of  the  Church  :  That 
the  same  principle  was  to  be  acted  on  throughout. 
The  claim,  in  this  case,  was  only  jf  250,  and  the 
balance  in  the  estimates  was  not  more  than  cs£200, 
d'SO  being  allowed  for  old  materials :  That  it  had 
been  expected  that  this  demand  would  have  been 
amicably  settled ;  but  the  expences  of  defending 
this  suit  and  another,  which  ought  not  to  have  been 
resisted,  had  been  now  pleaded  in  diminution  of 
the  effects ;  and  it  was  hoped  that  the  Courts 
seeing  that  this  allegation  could  have  no  legal 
e^ect,  would  reject  it,  and  thereby  prevent  further 
expence. 

In  reply,  Dn  Arnold  and  Dr.  Swahey  denied 
that  the  principle  of  this  demand  was  admitted,  and 
contended,  that  the  Sequestrator  was  only  liable  to 

that  out  of  the  tithes  he  had  collected,  he  had  expended  con- 
sideirable  suras  of  money  on  the  reparation  of  the  rectory  house, 
bam,  stable,  &c.  and  likewise  for  the  use  and  service  of  the 
Church,  and  various  other  perqmsites,  charges,  &c. ;  —  that  Mr. 
Beckford  is  ready  and  willing  to  exhibit  his  vouchers  in  support 
of  this  account,  if  required ;  and  that  he  now  is,  and  always  hath 
declared  hinuTelf  willing  to  pay  the  balance,  if  any,  in  what«;v€r 
miuiner  the  Court  shall  direct,  on  being  legaUy  indemnifiedr 

pay 
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pay  over  the  surplus,  after  his  own  demand  had    humard  ». 
been  satisfied,  as  offered  by  him  in  his  allegation.  , 


The  abjection,  therefore,  was  to  be  considered  aothjimtf  1798. 
on  general  principles,  as  stated  to  that  article 
of  the  allegation ;  but  it  could  not  be  sus- 
tained. It  is  not  true,  that  dilapidations  are  to  be 
claimed  of  the  Sequestrator,  in  preference  to  his 
own  demand.  The  writ  to  the  Bishop  is  man* 
datory  and  imperative,  and  contains  no  qualifica- 
tion, that  will  authorize  the  Bishop,  to  retain  any 
portion  of  the  receipts  for  dilapidations  ;  nor  can 
the  Bishop  himself  engraft  any  such  limitation 
upon  it.  If  he  could,  the  effect  of  the  instrument 
might  be  entirely  defeated:  The  Sequestrator 
is  not  bound  to  do  more  than  account  faithfully 
for  the  surplus,  after  his  debt  is  satisfied. 

There  is  no  priority,  in  this  case,  in  favour  of 
dilapidations  :  the  benefice  might  have  been  se- 
questered for  causes  growing  out  of  the  authority 
of  the  Court  atone^  and,  in  such  cases,  the  Court 
might  have  authorized  previous  deductions  for  re- 
pairs of  dilapidations.  But  here  the  dilapidations 
constitute  only  a  simple  debt,  and  there  are  these 
conflicting  claims  of  a  superior  class,  as  on  judg- 
ment debts ;  and  the  Court  cannot  support  the 
former  to  the  prejudice  of  the  judgment  creditor. 
It  was  submitted,  therefore,  that  the  Sequestrator 
is  entitled  to  pay  himselfi  and  to  reimburse  himself 
for  all  costs  incurred  in  defending  suits  brought 
against  him,  as  they  are  expences  falling  on  the 
Living,  and  incurred  only  in  defending  the  pos- 
session,  which  the  law  has  given  to  him. 

X  3  Judo- 
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HoBBA&D  V.  Judgment. 

_^''"^'^'^-  Sir  WiUiam'Scott. ^This  is  an  aUegation  oflfered 
9m^jimev9B.  on  the  part  of  a  Sequestrator,  who  has  been  ap- 
pointed the  receiver  of  the  profits  of  the  living  of 
SheppertoUy  under  the  King's  writ,  directed  to  the 
Bishop,  on  which  this  sequestration  has  issued. 
It  pleads  —  that  the  Sequestrator  has  incurred 
sundry  charges,  which  he  desires  to  be  permitted 
to  stand  in  his  account,  and  to  be  dismissed  upcm 
paying  over  the  surplus,  after  the  discharge  of  his 
own  debt.  The  objection  taken  is  not  so  much 
to  the  particular  items  of  the  account,  as  to  the 
general  principle.  Some  part  of  the  allegation  is 
merely  introductory.  With  respect  to  what  has 
actually  been  done  under  this  sequestration,  it  is 
highly  necessary  that  the  Court  should  have  before 
it  the  account,  which  the  Sequestrator  is  bound 
to  render  to  the  Ordinary,  of  what  he  has  done, 
under  the  authority  delegated  to  him.  I  shall 
therefore  admit  this  allegation  as  to  those  parts, 
observing  also  that  there  ought  to  be  stated  the 
date  of  the  first  sequestration,  an  omission  which 
must  be  supplied. 

It  may  be  proper,  however,  to  say  a  word  on 
the  general  question,  and  with  respect  to  the 
points  which  have  been  the  subject  of  discussion 
in  the  argument,  and  which  may  come  before 
the  Court  again,  at  the  final  hearing  of  the 
cause.  On  the  general  principle,  I  am  inclined  to 
hold,  that  the  Sequestrator  will  be  liable  for  dilapi- 
dations. The  King's  writ  issues  to  the  Bishop  to 
levy  a  sum  for  the  discharge  of  the  debt  —  This 
writ  has  been  truly  described  as  mandatory  to  the 
Bishop^  who  is,  in  a  general  sense,   only  minis- 

teriaL 
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terial*.     The  Sequestrator  is  a  kind  of  Bailiff  to    hobbaudp. 
the  Bishop.     There  is  no  mention  of  any  purpose,  '^ 


but  the  payment  of  the  particular  debt :  it  is,  how-  ooA  jimc  i70«. 
ever,  a  thing  incident  to,  and  inseparable  from,  the 
subject-matter  itself,  that  there  are  certain  duties 
and  expences  for  which  the  Sequestrator  is  bound 
to  provide. 

The  instrument  issued  under  the  authority  of 
the  Bishop,  and  contains  a  clause  of  allowance  for 
all  necessary  charges  ;  and  I  do  not  know  on  what 
principle  it  can  be  maintained,  that  the  repairs  of 

the 

*  On  the  duty  of  the  Court  to  carry  such  writ  into  immediate 
esecution,  the  follpwing  case  has  occurred : — In  Campbell  v.  Winter 
heady  Consist.  6th  December  1820,  an  application  was  made  to  the 
Court,  on  the  part  of  Sir  Alexander  Campbell^  for  a  sequestration 
of  the  Vicarage  of  Little  Clacktoriy  Essex,  on  a  writ  of  levari  facias 
directed  to  the  Bishop.   It  appeared  that  two  writs  had  been  lodged 
in  the  Registry  of  the  Court,  one,  by  IVhitehead,  in  November,  the 
other,  granted  to  the  piaintifi^  at  a  later  period.  A  caveat  had  been 
entered  against  the  first,  on  the  part  of  the  plaintiff,  and  it  was 
cerufied  that  the  Court  of  Common  Pleas  had  superseded  that  writ 
for  irregularity  on  the  28th  Nov»   On  the  second  writ  a  caveat  had 
also  been  entered,  and  on  its  being  warned, — Dr, Dodson  now  prayed, 
that  sequestration  might  issue  on  the  second  writ,  and  contended, 
that  the  Court  was  bound  to  act  immediately  in  carrying  it  into 
execution ;  that  it  was  in  the  nature  of  B.Jieri  facias,  or  levari  facias 
to  the  sheriff,  who  had  no  discretionary  power,  but  was  bound  to 
execute  the  first  writ  when  presented  to  him,  as  has  been  held 
strongly  in  cases  of  divers  writs,  and  even  when  there  had  been  a 
seizure  on  the  second  writ  (a) ;  that,  in  this  case,  the  Coiut  of 
Common  Pleas  had  rescinded   the  first  writ,  and   the  second 
was  therefore  entitled  to  priority,  being,  in  fact,  the  only  one 
in  force  ;    that  the  Bishop  is  to  be  considered  as  an  ecclesi- 
astical sheriff,  and  his  office  was  merely  ministerial;    that  no 
danger  however  could  accrue  to  the  Bishop,  as  bond  had  been 
given  to  him ;  that  if  there  had  been  any  error  in  rescinding  the 
first  writ,  the  Bishop  should  be  indemnified. 

On  the  part  of  Mr.  Whitehead,  Dr.  Swabey  resisted  this  prayer, 
upon  the  ground,  that  the  first  writ  liad  been  repealed  in  error  by 

(a)  5  Mod.  376.    l  SM,  890.    1  T.  Rep.  739. 

X  4  th« 
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Ho»»ARD  9, ,  the  Chancel,  and  of  the  parsonage,  are  not  necessary 
charges.     The  Clergyman  is,  by  law,  equally  re^ 


twhJunei7SB.  quircd  to  providc  such  repairs,  as  well  as  the  per- 
formance of  Divine  Service,  and  he  cannot 
exonerate  himself  from  one  of  those  duties,  more 
than  from  the  other.  The  creditor  is  the  person 
to  whom  the  sequestration  is  usually  granted; 
but  that  is  only  for  the  convenience  of  the  pro- 
ceeding under  it,  and  by  the  authority  of  the 
Bishop.  The  sequestration  might  have  been 
granted  to  the  Churchwardens,  or  to  others  ;  and 
the  creditor  is  to  act,  as  any  other  person  would  be 
bound  to  act  in  that  character,  —  he  is  not  to  give 
to  himself  that  preference,  which  a  third  person 
could  not  be  compellable  to  allow. 

I  throw  out  this  observation,  as  the  substance 
of  my  opinion,  on  the  general  question,  when  it 

the  Court  of  Common  Pleas,  and  stated,  that,  on  the  first  day  of 
next  term,  that  Court  would  be  moved  to  rescind  the  order  so 
made  ;  and  relied  on  the  opinions  of  Mr.  Sergeant  Pell  and  Mr. 
Chitttf,  which  had  been  ^ven  to  this  efiect.  He  therefore  prayed 
the  Court  to  defer  to  make  any  order,  on  this  application,  till  the 
next  Court  day  :  and  submitted,  that  the  Court  must  have  such 
discretionary  power,  as  otherwise  the  opposite  party  could  not 
have  been  justified  in  stopping  the  progress  of  the  first  writ  ? 

Judgment. 
Sir  W.  Scott.  —  It  would  have  been  my  duty  to  have  proceeded 

upon  the  first  writ  if  granted  and  unrevoked ;  because  I  am  of 
opinion  that  the  Court  is  bound  not  to  delay  the  immediate  exe- 
cution of  a  writ,  but  to  give  the  party  all  the  benefit  of  priority. 
It  is  however  shewn,  by  a  notice  which  has  been  left  in  the 
Registry,  that  the  first  writ  has  been  revoked  as  irregular^  and 
informal,  and  that  is  not  denied  —  though  it  is  said  to  have  b^en 
so  superseded  by  error.  There  is  nothing  before  the  Court,  which 
shews,  that  the  first  writ  was  revoked,  in  error,  except  the  pro- 
fessional opinions  of  two  Gentlemen  at  the  bar :  but  whatev^ 
resp^t  I  may  pay  to  those  individuals,  I  cannot  put  their  opinioBB 
in  opposition  to  the  judicial  decree  of  a  court  of  justice.  TiiQ 
Court  is  therefore  bound  to  direct  sequestration  to  proceed  im- 
mediately to  Sir  4l^sand^  Campbell. 

shall 
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shall  hereafter  be  brought  fuUy  before  the  Court ;    Hubiaud  v. 
and  I  am  inclined  to  hold  that  the  sequestrator      '^"*'*°' 
will  be  liable  for  charges  of  this  nature,  as  in-  3oth  June  1799. 
separable  from  the  benefice — and  that  they  could 
not  be  disjoined  from  the  duties  of  the  seques- 
tration, even  by  the  authority  of  the  Bishop,  as 
observed  in  argument,  even  if  he  could  be  sup- 
posed to  have  sanctioned  any  such  pretension. 

On  a  subsequent  day,  a  further  allegation  was  ^  jjee,  irw. 
given  in,  pleading,  in  substance,  that  since  Mr. 
Beckford  had  exhibited,  on  oath,  the  account  of  the 
tithes,  profits  and  emoluments  of  the  Rectory  of 
Shepperton,  as  by  him  collected  and  received,  he 
had  expended  the  sum  of  jfllS  upon  the  two 
bams,  and  their  appurtenances,  and  had  caused 
them  to  be  eifectually  reinstated  and  repaired. 
To  the  admission  of  this  additional  plea,  it  was 
objected,  —  that  it  was  no  answer  to  the  general 
demand ;  — that  the  sum,  stated  to  be  expended,  was 
more  than  the  estimate  on  that  part  of  the  premises, 
and  had  therefore  been  improvidently  expended;  — 
that,  as  it  had  been  done  since  the  commencement 
of  these  proceedings,  itwasan  act  of  the  sequestrator 
in  his  own  wrong,  and  could  not  be  set  against  the 
general  demand  which  had  been  made  upon  him. 

The  Court  said —  If  I  understand  the  nature  of 
this  allegation,  it  means  to  plead,  in  answer  to  the 
libel,  claiming  ^74"  for  one  part  of  the  dilapida- 
tions, —  that  Mr.  Beckford  wishes  to  shew  that  he 
has  expended  ^112.  It  is  quite  impossible  that 
I  should  permit  such  an  averment,  in  opposition  to 
the  cl^im  made  upon  him,  for  that  part  of  the 
dilapidations :  that,  being  charged  with  dilapida- 
tions, on  one  item,  to  a  particular  amount,  he  has 
laid  out  more  than  the  sum  required.  It  is  an 
irregularity,  perhaps^  that  he  should  have  done  any 

thing 
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Hubbard  ».    thing  to  the  bams,  since  the  time  of  giving  in  the 

'    Libel  in  these  proceedings.     From  that  time,  the 

mh  Dee.  1798.   matter  was  under  the  protection  of  the  Court ;  and 

perhaps  the  Court  would  not  exceed  its  legal 
power,  if  It  was  to  refuse  to  take  any  notice  of  such 
an  expenditure.  Equity  may  suggest,  however, 
that  he  should  be  entitled  to  some  allowance,  but 
only  to  the  amount  of  the  sum  claimed  in  the  libel. 
The  Court  will  therefore  give  him  the  opportu- 
nity of  pleading  simply — that  he  has  repaired  the 
bams ;  but  It  will  not  permit  him  to  enter  into  a  spe- 
cification of  the  expenditure,  beyond  the  estimate  of 
it  in  the  article  of  the  libel. — I  must  here  observe 
also,  that  suits  for  dilapidations  are  necessarily 
attended  with  great  expence  j  and  they  ought  not 
therefore  to  be  instituted  Aere,  except  upon  great 
occasions.  I  strongly  recommend  to  the  parties  to 
come  to  some  accommodation.  If  however  they 
go  on,  and  it  may  be  necessary  to  act  on  my 
directions  on  the  matter  now  pleaded,  I  admit  the 
article,  subject  to  the  alteration^  which  has  been 
before  sufficiently  explained. 


WALTER  V.  GUNNER  and  DRURY* 

•oih  June  1798.  rpjjxS  was  a  proceeding  against  the  Church- 
SifAf a^^'if"  wardens  of  Teddington,  calUng  on  them  to 
w  the  Parish  ^^^  causc  why  they  had  not  seated,  or  caused  to 
fuffiden^pf  be  seated,  the  plaintiflF  and  his  family  in  the  Parish 
chii^Sdens,  Church,  according  to  his  situation  and  condition, 
L'^.'fK^":  he  being  a  principal  Inhabitant  and  Parishioner, 
Rule  of  con-      g^  J  having  duly  applied  to  them  to  be  so  seated. 

Custom  and  the  •  n        1      a-ii_         1  j 

•xtent  of  a  Au  appearauce  was  given  fo9  the  Churchwardens 

^  *^  under  pf otest,  adimtting  the  averment  set  forth  in 

8  the 


faculty. 
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the  Citation,  «  that  he  is  a  principal  Inhabitant,    walt«r  v. 

*  -  Gunner  and 

'<  and  that  he  had  applied  to  them/'  at  the  same      drdrt. 

time  alleging,  "  that  this  was  not  sufficient  in  law  — "  ^ 

*^  to  entitle  Mr.  Walter  to  cite  them  in  this  form ;" 

and  further,  **  that  the  Church  was  so  small,  and 

**  the  number  of  Inhabitants  so  much  increased, 

*'  that  many  persons  were  obliged  to  submit  to 

"  considerable  inconvenience,  some  in  sitting  with 

'*  others,  some  in  having  no  seats  j  that  many  seats 

^*  were  held  by  custom,  attached  to  houses  in  such 

**  a  manner,  that,  though  the  owners  did  not  use 

'•^  them,  they  were  occupied  by  their  tenants ;  that 

••  the  Churchwardens  have  not  interfered  with  such 

**  customary  possession ;    that  the  house,  which 

•*  Mr.  Walter  occupies,  was  built  by  a  Jew,  who 

••  never  applied  for  a  seat ;  that  in  1796  Mr,  Walter 

^*  applied  for  a  seat,  and  a  vestry  was  called,  at 

*♦  which  it  was  determined  that  persons  should 

**  have  permission  to  erect  pews  in  a  gallery,  on 

"  payment  of  ^5  to  the  parish  ;    that   this  offer 

^*  had  not  been  accepted  ;  that  the  plaintiff  had 

*«  refused    to    pay    the  Church-rate,    unless   he 

*♦  was  seated:  That  it  was  then  proposed  that  a 

<<  vacant  place  should  be  enclosed  ;  and  notice  was 

**  given  to  him  that  a  vestry  would  be  held  for 

*'  that  purpose ;  but  he  did  not  attend :  That  the 

^*  Churchwardens  are  desirous  of  accommodating 

^*  all  persons  as  well  as  they  can  without  disturbing 

**  the  possession  of  others ;  that  they  had  no  right 

**  to  dispossess  them,  but  were  ready  to  submit  to 

"  any  order  which  the  Court  might  make  upon 

*«  them/' 

On  the  other  side  it  was  alleged,  '<  that,  by  law 
*^  and  usage,  all  pews,  except  those  held  b;;  faculty 
^<  or  other  legal  title,    ought  to  be  distributed 

<^  amongst 
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o^^Nira^    "  amongst  actual  Parishioners ;  that  many  of  the 

druet.      «  largest  were  assigned  to  persons,  not  living  or 

•odi  June  t79H.  "  ^^^ing  knds  in  the  parish ;  that  others  were 

"  annexed  to  houses,  and  let  out  by  the  owners  to 
**  persons  not  living  in  the  parish ;  that  it  was  in 
"  the  power  of  the  Churchwardens,  by  a  l^al 
"  exercise  of  their  authority,  to  seat  the  com- 
<'  plainant ;  that  his  house  was  one  of  the  largest 
**  in  the  parish,  and  though  he  had  applied  in 
"  1796,  and  the  following  years,  nothing  effectual 
"  had  been  done."  It  was  replied,  "  that  the 
"  pew  held  by  Seton  is  reputed  to  be  annexed  to 
"  the  house  of  Mr.  Ret/brd,  and  that  part  of  his 
"  family  used  to  sit  there ;  and  the  other  occu- 
"  pied  by  Lady  Murray ^  was  annexed  to  another 
'<  house,  called  Omtb  House^  which  was  now  a 
<*  school ;  and  that  the  pew  being  too  small  for  the 
*«  boys,  they  were  allowed  to  occupy  seats  in  the 
"  gallery  at  a  certain  rent ;  that  the  Churchwardens 
*«  did  not  consider  themselves  to  be  authorized,  by 
<<  virtue  of  their  office,  to  disturb  the  possession 
^«  of  these  parties." 

JlTDGMENT. 

Sir  W.  Scott.  —  I  think  the  process  has  issued 
very  properly  in  this  case,  and  that  this  is  a  con- 
venient mode  of  proceeding,  by  citing  the  Church- 
wardens, in  a  civil  suit,  to  shew  cause,  &c.  as  in 
this  citation.  I  do  not  think  that  it  was  necessary 
to  allege  that  any  particular  pew  was  vacant,  as 
it  would  be  a  sufficient  return,  on  the  part  of  the 
Churchwardens,  to  aver,  that  they  were  unable 
to  comply  with  the  request,  on  account  that 
there  were  no  such  vacancies.  If  that  return 
was  made  and  duly  established^  I  fear  it  might 
be  entitled    to  much    consideration^   as  in  the 

enlarged 
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enlarged  population  of  Parishes,  in  the  vicinity    Waltir  v. 
of  this  Town,  it  may  really  not  be  in  the  power      rTRorn'r!^ 


of  the  Churchwardens,  to  make  immediate  additions 
to  the  fabric,  or  to  build  Chapels  at  once  for  the 
accommodation  of  the  Inhabitants.  The  return, 
in  this  case,  is  not  of  that  kind.  It  consisted  of 
two  parts ;  that  notice  was  given  of  a  vestry,  and 
that  an  offer  was  made,  that  the  party  might  erect 
a  pew,  on  a  condition  which  is  not  strictly  legal  — 
that  he  should  pay  the  Parish  for  it  It  is  clearly 
the  law  on  this  subject,  that  a  Parishioner  has  a 
right  to  a  seat  in  the  Church,  without  such  pay- 
ment :  but  I  think  the  return  is  bad  on  another 
ground;  for,  although  it  might  be  sufficient,  if 
there  was  no  pew  vacant,  yet  if  there  are  existing 
pews  improperly  occupied,  the  mere  offer  of  a  per- 
mission to  erect  a  pew  is  not  a  good  return. 

The  other  part  of  the  return  is  bad  also,  singe 
it  pleads  a  custom,  which  is  evidently  illegal,  and 
cannot  be  supported — that  pews  are  appurtenant  to 
certain  houses,  and  are  let  by  the  owners  to  persons 
who  are  not  Inhabitants  of  the  Parish.  All  private 
rights  in  pews  must  be  held  under  a  faculty,  or  by 
prescription,  which  presiunes  a  faculty,  and  no 
faculty  was  ever  granted  to  that  effect ;  for  the 
Ordinary  must  have  exercised  his  discretion,  to  de- 
populate the  Church  of  its  own  proper  Inhabitants, 
if  he  could  have  granted  such  a  faculty.  The  plea 
goes  on  to  state  **  that  the  Churchwardens  have 
"  not  ventured  to  disturb  such  occupiers ;"  to 
which  it  is  answered  justly,  that  they  have  not 
done  their  duty,  for  they  ought  to  have  prevented 
an  occupancy  of  that  kind. 

There  is  something  stated  also  of  a  custom,  that 
others^  who  have  not  pews  appurtenant,  pay  a  rent 
for  seats,  which  is  appHed  in  easement  of  the  Parish 

rate 
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waltbr  •.    rate  -^  a  practice,  which  has  been  constantly  repre* 
Droit.      heoded   by  the  Ecclesiastical  Courts^    and  dis* 
couraged  as  often  as  it  has  been  set  up  *.    Then 

*  In  Stevens  v.  lVoodhou$e  and  BuUer^  Arches,  25th  FIsb.  1792,  on 
Appeal  horn  the  Decanal  Court  of  Wells,  as  to  the  grant  of  a  fiienky 
fcr  die  ereetioD  of  seats,  the  Judge  of  the  Court  of  Arches  observe^ 
*— There  is  one  clause  in  the  faculty  which  is  illegal, — a  permission 
to  the  parties  erecting  seats  to  sell  the  same.  This  is  a  praetice 
which  may  have  prevailed  frequently ;  but  whenever  it  had  ap* 
peared  before  the  Court,  it  has  been  constantly  disconntenaneed.^«* 
The  Court  then  referred  to  the  following  cases:— The  Chufcko 
wardens  of  Kensington  v.  'fryer.  Consist.  1721 ;  '*  In  which  the 
**  Churchwardens  and  Vicar,  in  order  to  pay  the  expences  of  new 
**  pews,  had  assigned  pews  to  certain  persons,  their  heirs,  executors, 
^  &c.  for  sums  specified. — ^The  Court  held  this  to  be  ill^al,  and  that 
**  the  Churchwardens  might  seat  the  parishioneES  in  those  pewt 
'^  as  if  no  such  order  had  been  made." 

In  Harford  v.  Jones,  Consist.  1 724^ :  **  The  Vestry  had  granted^ 
**  for  sSlO,  a  pew  to  R.  and  his  assigns,  appropriated  to  such 
**  house  as  he  should  build.  He  assigned  to  Jones, — Jones  applied 
**  for  a  faculty, — ^The  Court  disallowed  the  cl^im  of  Jones  to  a  pew, 
^  and  ordered  himto  be  placed  in  the  common  part  of  the  church.*' 
In  ffoie  V.  Bumetf  Consist,  1 740 :  Suit  of  perturbation,-^The  paity 
pleaded  purchase  and  the  custom  of  parish.  The  Court  rejected  the 
libely  and  held  the  custom  illegal.  In  Astley  v.  Biddle,  Peculiars, 
1774:  Astley  took  a  house,  to  which  a  pew  had  belonged  forty 
years,— The  Churchwardens  demanded  money,— on  re^isal, 
they  placed  another  person  with  him;  The  Court  *^  admonished 
**  them  not  to  disturb,  and  to  desBst  from  the  practice  of  selling.** 

Having  stated  these  precedents,  the  Court  further  observed^ 
**  These  cases  all  shew,  that  even  where  the  order  has  been  made 
^  to  defray  expences,  it  has  always  been  held  illegal.  It  is  said# 
^  however,  that  former  cases  had  been  instaoees  of  old  pews^ 
**  but  that  the  agreement  here  is  for  building  new  pews.  This 
**  cannot  influence  the  Court,  or  make  the  act  legal.  It  may  be 
**  true,  as  it  has  been  remarked  in  the  argument,  that  this  is  fre- 
*'  quently  done,  particularly  in  chapels.  But  they  are  private  pnn 
*'  perty  ;  TTns  is  an  old  parish  chnreh  i  and  I  am  of  opimoo, 
*'  that  neither  the  Parishioners,  by  their  consent,  or  the  Ordioary^ 
"  or  any  power  but  the  Legislature,  can  deprive  the  inhabitants 
'*  of  a  parish  of  their  general  right,  and  that  sueh  acts  are  con- 
**  trary  to  the  law  of  the  land.** — The  faculty  was  therefore  pnn 
QOimeed  iB^pl*  and  the  sentence  of  tiM  Court  below  reversed. 

the 
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the  return  isi  I  think,  insufficient ;  and  the  party    walt»  ». 
has  shewn  that  there  are  pews  occupied  by  persons      d^iTJITt. 
not  livinff  in   the  Parish,    and  that  a  particular  — ~ 

^  *  30th  Jiffltf  1799. 

Individual  has  obtained  a  large  portion  of  the 
Church,  and  let  his  own  pew  to  a  non-resident  per* 
son.  There  is  one  pew  appurtenant  to  the  house  of 
Mr.  Ret/brdf  who  does  not  live  in  the  parish,  and  who 
covenants  with  his  tenant,  that  he  shall  not  occupy 
it,  in  order  that  he  may  let  it  out  to  others.  This 
is  clearly  illegal.  If  a  pew  is  rightly  appurtenant, 
the  occupancy  of  it  must  pass  with  the  house; 
and  the  individuals  cannot,  by  contract  between 
themselves,  defeat  the  general  right  of  the  parish. 
It  appears  that  the  house  has  been  built  only  eighty 
years,  which  is  not  sufficient  to  establish  a  prescrip- 
tive right ;  because  it  might  be  presumed  that  evi- 
dence of  the  grant  of  a  faculty  was  not  extinct  in  that 
time ;  but  even  if  there  was  a  prescriptive  right,  it 
could  not  be  exercised  by  transferring  it  to  persons, 
not  inhabitants  of  the  house,  or  of  the  parish.  Such 
possession  cannot  be  maintained.  There  is  also 
another  instance,  in  which  the  parish  has  given  way 
to  the  partial  convenience  of  one  person,  who  holds  a 
house  to  which  a  pew  may  be  appurtenant :  When, 
however,  he  was  indulged  with  a  gallery,  the 
parish  ought  to  have  required  him,  to  exchange 
his  own  pew  for  that  accommodation.  He  ought 
to  be  required  to  go  back  to  his  own  proper  pew, 
or  give  it  up  to  the  parish ;  as  it  is  now  used  in  the 
same  improper  manner  by  inhabitants  of  another 
parish. 

The  Court,  therefore,  is  bound  to  overrule  the 
protest ;  but  I  shall  not  do  more,  or  give  any  costs 
against  the  Churchwardens :  for  they  have  been 
acting  under  the  general  sense  of  the  pactsh,  and 

it 
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waltik  v.    it  is  difficult  for  such  persons  to  bear  up  against 

ONNER  1 

Dkory. 


Gunner  and   j^     j^  jg  possiWc  that  the  parties,  whose  rights 


are  asserted,  may  have  something  more  to  all^ 
«oih/«Mi798.  jp  defence  of  them,  and  they  must  not  be  pre- 
cluded.   But  I  shall  overrule  the  protest,  giving 
such  parties  an  opportunity  to  intervene. 

loth  My.  Q^  ^  subsequent  day,  this  cause  came  on  again* 

on  the  prayer  of  the  Flaintifiii  that  one  of  the 
Churchwardens  might  be  directed  to  seat  him  in 
the  pew  occupied  by  Mr,  Setoriy  by  the  22d  of  the 
present  month.  The  Court  asked,  — Whether  any 
notice  had  been  given  to  Mrs.  Griffiths  ?  It  was 
replied, — that  there  had  been  notice. 

Judgment. 
Sir  fViUiam  Scott. — I  think  Mr.  Retford  is  suf- 
ficiently before  the  Court  by  the  affidavit  which 
he  has  made ;  and  that  It  is  therefore  at  liberty  to 
proceed  to  make  a  specific  order  in  this  case.  The 
general  principles  on  this  subject  have  been  al- 
ready laid  d6wir ;  and  the  parties,  having  had  an 
opportunity  of  intervening  to  assert,  and  support 
their  claims,  I  am  now  to  inquire  what  has  been 
set  forth,  that  should  prevent  the  Court  from  ap- 
plying those  principles  to  the  case  before  it.  Mrs. 
Griffiths  has  made  no  application  to  the  Court  on 
the  part  of  Mr.  Retford,  but  his  own  affidavit  has 
been  introduced  ;  and  I  am  now  to  decide  on  the 
prayer  that  the  Plaintiff  may  be  seated  where  Mr. 
Seton  is  at  present  placed,  being  the  seat  claimed 
by  Mr.  Retford.  The  seat,  claimed  by  Mrs. 
Griffiths,  is  said  to  be  appurtenant  to  an  ancient 
messuage,  which  she  occupies  in  the  parish ;  but 
it  does  not  appear  whether  as  owner,  or  tenant ; 

nor 
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Bor  is  it  material ;  because,  if  it  is  really  appur-    ^^^^^^ 
tenant,  it  will  go  to  the  Tenant.  deu»t. 

It  seems  that  Mrs.  Griffiths  has  kept  a  school 
some  years,  and  applied  to  the  Churchwarden  for 
an  allotment  of  room  in  thegallery,  which  was  given- 
she  retaining  her  pew ;  and  that  she  has  since  let  out 
her  pew  to  some  ladies  of  another  parish.  The 
Churchwardens  of  that  time  did  wrong ;  for  they 
ought,  if  the  pew  was  really  appurtenant,  which  does 
not  appear,  either  to  have  granted  additional  space 
Mrith  the  old  pew,  or  to  have  insisted  that  it  should 
be  given  up  to  some  parishioner  ;^  but  that  she 
should  take  sufficient  room  for  her  accommodation 
elsewhere,  and  be  allowed  to  let  out  her  pew  to 
persons  not  resident  in  the  parish,  is  an  abuse 
which  cannot  be  maintained ;  for  it  is  a  wild  con* 
ceit  that  there  can  be  such  use  made  of  pews,  as 
of  villas  or  other  common  property.  These  are 
possessions  of  more  qualified  property,  to  be  used 
in  a  certain  and  prescribed  manner.  It  is  a  suffi- 
cient indulgence,  which  is  usually  given  by  facul- 
ties, in  granting  the  exclusive  use ;  but  no  faculty 
was  ever  granted  for  purposes  like  this. 

It  has  been  held,  that  a  faculty  to  a  man  and 
his  heirs  would  be  bad ;  because  his  heirs  may  reside 
out  of  the  parish,  and  it  would  be  an  unjust  usurpa- 
tion, in  the  parishioner,  to  detain  such  a  privilege  for 
the  use  of  others.  If  the  Court  does  not  proceed 
therefore  to  disturb  Mrs.  Griffiths^  it  must  be 
understood  to  be  on  this  consideration,  that  there 
is  another  pew  more  proper  to  be  used ;  and  with 
this  intimation,  that  if  any  other  person  should 
apply  to  be  seated,  the  Court  will  consider  itself 

Y  at 
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waltes  v.    at  liberty  to  make  such  order  with  respect  to  ber 

Ouftmmn  and      -^^ 

DftUKT.       pew.  • 

Mr.  Retford  says,  that  his  house  has  beea  built 


i«ii/iiiyi79t.  up^ardg  Qf  eighty  years,  and  th«t  the  pew  h» 

been  exclusively  used  by  him,  and  that  he  hay 
covenanted  with  his  tenant  that  he  shall  not  sit  in 
it— which  is  an  unjust  attempt,  and.  an  illegal 
exercise  of  his  exclusive  right,  if  he  ever  posaeiBP4 
such.  From  the  affidavit,  however,  I  am  incUiif4 
to  doubt  whether  he  ever  did*  To  excliid? 
the  jurisdiction  of  the  Ordinary  from  the  4i9p(M|al 
of  a  pew,  it  is  necessary,  not  merely  that  possessioii 
ahould  be  shewn  for  many  years,  but  that  the  pftiE 
should  have  been  built  and  rqiaired  time  out.  of 
xiund.*  Six  years  possession  is  not  sufficient  against 
a. mere  disturber,  much  less  against  the  Ordinaiy. 
A  person,  claiming  a  pew,  must  shew  either  a 
faculty,  or  prescription,  which  will  suppose  a 
i^ulty.  But  mere  presumption  is  not  sufficient 
without  some  evidence,  on  which  a  faculty  maji 
reasonably  be  presumed.  The  strongest  evidenoa 
of  that  kind,  is  the  building  and  repairing  time  out 
of  mind ;  for  mere  repairing  for  90  or  40  years  wiH 
not  exclude  the  Ordinary.  In  this  case  the  person 
was  offered  a  particular  space ;  and  if  he  had  fa^t  oa 
it,  it  would  not  be  sufficient  to  supersede  the  autho^ 
rity  of  the  Ordinary.  The  possession  must  be  ao* 
cient,  and  going  beyond  memory ;  and  though,  on 
this  subject,  I  do  not  mean  tlie  high  legal. me- 
mory, it  must  be  larger  than  appears  in  the  di- 
cumstances  of  this  case. 


*  Stocks  V.  Booth,  1  T.&.  428. 
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It  is  alleged  that  the  house  has  been  built  eighty    waltee  v. 

P  o      y      Gunner  and 

years,  but  it  is  not  said  that  the  seat  was  built  and  Drurt. 
maintained  by  the  owner  of  the  house.  The  time 
of  sixty  years  has  been  held  not  sufi^cient  against 
a  wrong  doer.  The  law  does  not  favor  claims 
against  the  Ordinary,  and  no  ground  is  stated 
here,  on  which  such  a  right  can  be  established 
againsit  him.  By  Mr.  Retford's  own  affidavit,  it 
appears  tfaat^  whatever  his  claim  might  be,  it 
ceased  when  he  went  out  of  the  parish,  and  has 
since  been  used  improperly.  I  have  no  hesi* 
tation  in  saying,  that  this  is  to  be  considered  as  a 
vacant  pew,  which  the  Ordinary  has  a  right  to 
cidnfer,  for  present  possession^  on  aiiy  inhabitant. 

It  is  my  duty,  therefore,  to  decree  a  monition  to 
iasue  to  the  Churchwarden  to  seat  Mr.  Walter  in 
this  pew.  At  the  same  time,  as  the  parties  have 
been  acting  under  a  mistake,  which  has  been 
general  in  the  parish,  this  must  not  be  done 
with  precipitation,  but  with  all  reasonable  at- 
tention to  the  convenience  of  parties.  I  do 
Jiot  therefore  grant  this  part  of  the  prayer, 
ilrhich  relates  to  the  injunction  of  complying  with 
tills  monition,  before  the  S2d  instant ;  but  I  direct 
the  monition  to  be  returned  by  the  first  session  of 
next  term,  with  the  proper  certificate. 


T  2 
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GOLDSMID,  BY  HER  GUARDIAN,  V.  BROMER. 

ijihJ>ec.M9B.  nnHIS  was  a  suit  of  jactitation  of  marriage,  in- 
Jevfidi  marriage  stituted,  on  behalf  of  Miss  Goldsmid  against 
tto  hw,  by  ret-  BromeT,  both  parties  being  of  the  Jewish  religion, 
^S^J!^'^'  on  suggestion  that  the  asserted  marriage  was  not 
l!^'  "***dd*    valid,  by  reason  of  non^conformity  of  the  ceremony 

ptttoTKi  cere-  to  the  Jewish  law. 
1S0B7. 

Judgment. 

Sir  WiUiam  Scott.  —  This  is  a  suit  brought  by 
Maria  Goldsmid  by  her  guardian,  for  jactitation 
of  marriage  against  Daxdd  Bromer^  who  confesses 
the  jactitation,  and  justifies,  by  pleading  a  mar* 
riage  to  have  been  celebrated,  and  the  same  to  be 
valid,  according  to  the  law  of  the  Jews,  The 
parties  are  both  Jews,  and  both  appeal  to  the 
Jewish  law,  by  which  this  question  must  be  de- 
cided, for  on  the  mere  fact  there  is  no  questioiu 
The  Jews,  though  British  subjects,  have  the  eii- 
joyment  of  their  own  laws  m  religious  ceremonies } 
and  the  marriage  act  acknowledges  this  privilege, 
by  excepting  them  out  of  its  provisions :  To 
deny  them  the  benefit  of  their  own  law,  upon  such 
subjects,  would  be  to  deny  to  a  distinct  body  of 
people,  the  full  benefit  of  the  toleration,  to  which 
they  have  long  been  held  to  be  entitled. 

This  being  a  question  of  Jewish  law  then,  the 
Coiut  must  be  content  to  learn  that  law,  as  well 
as  it  can,  from  the  professors  of  it  It  is  not 
denied  that  some  ceremony  has  been  performed, 
but  it  is  alleged,  *<  that  the  celebration  was  not  con- 
^^formable  to  the  law  qfthe  Jews.**  It  is  not  alleged 

that 
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that  the  ceremony  was  defective  in  any  other  par-   <3oi'DtMiD  ». 
ticulars,  except  "  that  it  is  essentially  necessary       *^'"'^' 
^  that  it  should  be  performed  in  the  presence  of  i7th  jkc  1790. 
two    witnesses,    competent    and  credible,   and 
subject  to  no  disqualification  imposed  by  the 
Jewish  laws;  which  disqualifications  may  pro- 
.  ceed  from  certain  degrees  of  consanguinity  to 
•*  either  of  the  parties  who  marry,  or  from  non- 
*•  conformity  to  the  ceremonies  of  the  Jewish 
**  reUgion  ;'*  and  it  is  alleged  "  that  the  ceremony 
••  in  this  case  was  not  attested  by  competent 
•*  witnesses  according  to  these  rules." 

The  allegation  of  Mr.  Bromer  refers  to  the 
present  general  law  of  the  Jews ;  it  is-  therefore 
now  too  late  to  refer  the  Court  back  to  the  law  of 
Moses  alone,  as  it  existed  in  the  earliest  times  of 
Judaism.  He  admits  the  objection  of  consanguinity, 
as  affecting  the  competency  of  witnesses ;  but  the 
distinction  of  which  he  avails  himself  is,  —  that  it 
must  be  relation  ex  parte  patemd,  whereas  the 
witnesses  objected  to  were  related  ex  parte  matemd 
only ;  and  that  fact  is  not  denied.  He  admits 
also  the  necessity  of  conformity ;  but  with  four 
limitations.  --^  First,  that  any  irregularity  or  breach 
of  the  Jewish  laws,  or  ordinances,  as  pleaded,  must 
be  deliberate  and  designed^  and  not  the  mere  effect 
of  human  infirmity,  or  negligence,  or  mistake.  — 
Secondly,  that  it  must  be  unrepented  of:  as  other- 
wise it  might  have  been  absolved  and  done  away  by 
due  penitence.  —  Thirdly,  that  it  must  be  proved 
by  witnesses,  who  are  themselves  unimpeachable.— 
Fourthly,  that  it  must  be  a  disqualification  arising 
before  the  ceremony,  and  not  subsequent  to  it«  He 
does  not,  however,  allege  expressly  that  the  non- 
conformity, imputed  to  the  witnesses  in  this  in- 

Y  3  stancei 
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GoLDtMiD  9.  fltajoice  is  within  the  exceptions  which  he  has  laid 
*^"^'      down,  but  takes  the  chatice  of  what  may  arise  oi 


17A  ihe.  1798.  that  point  upon  the  interrogatories.  It  is  to  be  ob> 

served  also  that  the  third  limitation,  which  has  been 
assigned,  may  be  put  out  of  consideration ;  for  the 
only  witness,  who  has  been  examined  with  r^ard  to 
it,  says,  that  it  would  not  foe  necessary  to  asoertahi 
the  fact,  by  positive  testimony,  in  favor  of  credit,  for 
the  law  would  presume,  that  the  attesting  witnesses 
were  good  and  sufficient,  if  nothing  was  shewn  to 
the  contrary.  To  the  fourth  ground  of  objection^ 
the  different  answers  in  the  interrogatories  aUow 
the  utmost  latitude  of  advantage,  if  the  state  of 
fact  is  in  any  degree  dubious ;  but,  if  no  such 
doubt  exists,  the  objection  is  peremptory ;  the  im^ 
puted  criminal  aCt  must  not  be  an  act  resolvable 
into  mere  infirmity,  negligence,  or  mistake. 
The  limitation^  which  has  been  assigned  on  the 
alleged  disabilities,  must  be  proved  by  those 
who  mean  to  rehabiUtate  ;  because,  if  a  person 
does  a  criminal  act,  it  must  be  presumed  to  be  witii 
a  criminal  intention,  and  that  presun^>tion  wiU 
remain  tUl  the  contrary  is  shewn.  This  will  be 
more  necessary,  if  it  appears  that  the  acts  were 
accompanied  with  circumstances  which  shew  no 
repentance,  but  a  fixed  and  continued  purpose  of 
eviL  There  is  also  this  further  observation  to  be 
made,  wliich  is  supported  by  Mr.  Ish  YemefWg 
**  that  if  one  witness  only  is  disqualified,  it  entirely 
**  invahdates  the  ceremony,'^  because  there  is  then 
only  one  competent  witness ;  and  in  this  construe* 
tion  all  the  witnesses  agree. 

It  appears,  then,  that  the  fact  of  marriage  must 
be  attested  according  to  the  Jewish  law,  and  that 
this  attestation  is  a  constituent  part  of  the  validity 

of 
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of  tile  ceremony.    It  is  deposed  to  be  essentiaDy  ootntum ». 
mee^.  that  b»th  the  ^tne^  n.«st  be  co™.     '— 

piitent;  and  I  understand  that  if  there  was  the  17th /^.  3798. 
dearest  proof  of  the  actual  ceremony,  it  would 
not  be  sufficient,  unless  it  was  performed  in  the 
presence  of  such  two  attesting  witnesses,  of  perfect 
competency.  All  the  witnesses  agree  in  this  re- 
presentation ;  I  have  therefore  only  to  apply  the 
law  to  certified  to  the  facts ;  and,  in  doing  this; 
I  shall  dismiss  from  my  consideration  much  irre- 
levant matter,  which  has  been  introduced,  parti- 
cillarly  with  respect  to  the  conduct  of  the  parties; 
because,  if  I  understand  the  Rabbies  correctly,  if 
Miss  Goldsmid  was  claiming  the  benefit  of  marriage, 
and  the  attesting  witnesses  were  not  competent 
8tt  the  time,  the  ceremony  would  signify  nothing. 
Solnething  has  been  said  also  of  the  undue  inter- 
tttemce  of  Mr.  Goldsmid  the  father,  for  the  pur- 
pbJse  of  setting  aside  this  matrimonial  union.  But 
cfirery  parent  is  deeply  interested  in  the  welfare  of 
his  children,  as  affected  by  such  connexions ;  and 
lllis  a  right  to  question  a  matrimonial  contract 
entered  into  in  the  minority  of  his  child ;  and  I  do 
nbt  see  that  this  right  has  been  exercised,  on  this 
occasidti,  with  any  impropriety. 

The  young  lady  appears  to  have  been  of  the 
tender  age  of  sixteen,  with  all  the  inexperience, 
ittld  susceptibility  6f  hastjr  impressions,  that  are 
incident  to  that  age ;  and  it  is  the  order  of  God, 
aC&d  the  daily  practice  of  society,  that  the  expe-- 
rienc6  of  the  father  shall  protect  the  inexperience 
of  the  child.  It  is  said^  that  he  is  chargeable  with  in- 
cioiisf  stency,  in  his  manner  ofbehaviour  to  this  young 
mlin,  is  h6  had  received  J5rowi^  into  his  family  wi£h 
gitAi  f^oM&itity ;  but  it  never  can  b6  supposed  liiat 

Y  4  every 
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GoLosMiD  V.    every  man,  who  receives  a  person  into  his  family, 
on  a  footing  of  civility,  means  that  he  should  marry 


17th  j)ee.  1798.  his  daughter.     It  has  been  observed,  also,  that  it 

would  be  to  the  disadvantage  of  the  young  lady, 
that  the  marriage  should  now  be  set  aside ;  but  the 
father  has  only  to  choose  between  calamities  ;  he 
has  a  right  to  determine  as  he  considei's  to  be  best 
for  the  interest  and  happiness  of  his  family,  and 
we  must  presume  that  he  has  so  done.  On  the  con- 
duct of  the  young  lady,  I  am  unwilling  to  make 
any  observation  unfavourable  to  her,  in  consider- 
ation of  her  tender  age.  But  as  to  Mr.  BrameTf 
though  much  has  been  said  of  the  honourable  state 
of  matrimony,  it  must  not  be  forgotten,  that  it 
may  be  pursued  on  dishonourable  motives ;  and 
though  I  do  not  say  that  it  is  so  here,  yet  when 
a  man,  who  is  hospitably  received  into  a  family, 
avails  himself  of  the  opportunity  of  engaging,  with 
clandestinity,  the  affections  of  a  young  lady,  I  do 
not  think  that  he  is  a  proper  subject  of  loAy 
panegyric  on  that  account. 

I  throw  out  of  the  case,  also,  all  discussion  on 
the  reasonableness  of  the  Jewish  law^  since  I  must 
take  that  as  I  find  it.  I  must  observe,  however^ 
that  it  does  not  seem  to  be  without  apology  or 
reason,  as  I  take  the  intention  to  be  to  render 
clandestine  marriages  almost  impossible.  Clan- 
destine marriages  are  considered  as  evils,  in  all 
civilized  societies.  In  England^  they  are  discoun- 
tenanced by  the  marriage  act,  and  generally 
among  Protestants.  In  many  Catholic  countries, 
also,  the  law  interposes  to  prevent  them.  The 
law  of  the  Jews,  by  its  original  incapacity  of  re- 
peal, is  out  of  the  protection  of  the  law  of  the 
countries  in  which  they  dwell,  and  it  seems,  there- 
fore. 
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fore,  to  have  done  reasonably  in  providing,  that  if  ooLDtmD ». 

such  contracts  cannot  be  rendered  null  and  void,  L 

by  positive  enactment;  they  shall  be  clogged  with  irthi^c  1791. 
ceremonies,  which  render  it  almost  impossible,  that 
they  should  be  effectually  performed. 

With  these  observations^  I  proceed  to  examine 
the  facts  of  this  case.  On  the  22d  November 
179^9  it  appears  that  the  parties  met  by  appoint- 
ment, and  Mr.  Bromer  took  the  lady  in  a  coach  to 
the  Shakespeare  Tavern,  in  Covent  Garden,  where 
two  persons  were  stationed  by  him  to  be  in  readi* 
ness  to  be  witnesses,  though  one  appears  also  to 
have  had  other  business  there.  In  the  presence 
of  these  persons  he  gave  the  ring,  and  pronounced 
the  words  in  Hebrew  which  constitute  the  cere- 
mony of  Kedushim. 

On  this  part  of  the  case  it  has  been  contended, 
that  the  principal  ceremony  itself  is  not  proved  to 
have  been  rightly  performed.  But  it  is  simple  in 
its  form,  requiring  only  a  few  Hebrew  words  with 
the  delivery  of  the  Ring ;  and  it  is  to  be  presumed, 
that  a  person,  intending  to  effect  such  a  purpose, 
would  take  care  to  instruct  himself,  in  what  was  ne- 
cessary to  be  done  ;  and  it  is  not  material  that  the 
words  should  be  understood  by  either  party.  This 
part  of  the  case,  therefore,  is  i^ufficiently  proved  by 
the  witnesses,  by  the  certificates  of  the  Jewish  Tri- 
bunals, by  the  answers,  and  by  the  very  form  of 
pleading,  which  lays  the  invalidity,  in  the  disqualifi- 
cation of  the  witnesses  alone.  There  is  also  the  con- 
duct of  the  parties  in  cohabiting,  which  maybe  taken 
as  strong  proof  that  some  such  ceremony  has  passed, 
as  would  justify  such  cohabitation ;  if  it  had  not 
been  for  the  objections  that  are  now  alleged,  to  the 
competency  of  these  two  witnesses,  whose  attesta- 
tion 
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ootDmiD  V,  ti6n  is  an  essential  part  of  this  ceremony.    I  say 
two,  because  if  one  is  disqualified,   there  is  an 


ink  i>ee.  1798.  ^fod  of  the  busiueiss,  as  two  are  stated  to  be  indis- 
pensably necessary  *.  The  question  then  is  reduced 
to  this  :  Is  either  of  these  persons,  before  whom 
the  ceremony  is  stated  to  have  been  performed, 
shewn  to  have  been  incompetent,  not  merely  to 
attest,  but  to  supply  a  constituent  part  of  the 
ceremony?  Mr.  Hesse  is  accused  of  non-con- 
formity. It  is  stated  that  he  had  profaned  the 
Sabbath,  by  riding  in  coaches,  and  snuffing  lighted 
can(9es,  stirring  the  fire,  and  eating  forbiddeti 
meats ;  —  acts  trifling  to  us,  perhaps,  who  have 
no  law  Bpplying  to  them,  but  not  so  according  to 
the  rites  artd  ordinances  of  the  Jewish  religion. 
One  witness,  im,  says,  "  that  he  had  seen  hitti 
*♦  repeatedly,  within  these  ten  years,  do  these  afcts, 
**  and  that  he  remonstrated  with  him  on  such 
**  occasions,  but  he  replied,  *  that  he  was  no  Jew, 
**  bat  considered  himself  as  bound  only  to  the  ei- 


.4ttUt 


*  In  the  treatise  of  Maimonides,  de  cohnubns  ffebraorum^  c.4. 
8. 6.  it  is  laid  down  on  the  effect  of  witnesses,  "  Si  quis  sibi 
**  mulierem  dicaverit,  uno  duntaxat  adhibito  teste,  nihil  nos  ^us 
**  dicatio  moveat,  cikm  anibo  rem  profiteantur ;  niulto  etiam  minutt 
"  81  quis  (ficaret,  nullis  adhibitis  testibus.  Si  quis  mulierem  sibi 
**  dicarit,  adhibhis  ejusmodi  testibus,  quibus  Lege  nOn  est  testis 
**  tdonii  dictk),  dicatio  nulla  fderit ;  sin  eos  adhibet,  quibos  si^i- 
'*  entum  autoritate  non  est  testimonii  dictio,  aut  quiluis  Le^e  8it 
teBtimonii  dictio,  necne,  non  liquet,  is,  si  velit  earn  uxorem 
ducere,  rursus  coram  idoneis  testibus  di&abit :  Si  noBt,  repudii 
**  fibellus  ab  e6  mulieri  opus  est,  vel  propter  ineertam  L^em, 
**  vel  propter  Sapientum  certa  redta.  Imiho  vero  si  dicationem 
<<  midier  lactam  esse  neget,  aut  aiguat  mendacii  testes,  ailul« 
**  ominus  repudii  libellum  inyita  cogitur  aocipere.  Atque  eadem 
'*  est  omnium  dicationum  incertarum  ratio.  Si  velit  earn  uxorem 
**  ducere,  de  integro  firma  dicatio  fiet ;  si  nolit,  propter  dubium 
"  muUeri  ab  eo  reptidii  lil>eHus  opus  est.** 

"  terior 
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"  terior  dbservances  of  the  rdigion,  in  oompliance  ^"•^  ** 
*'  with  the  wishes  of  bis  father/  "  *  ...._..... 


There  cannot  be  a  stronger  instance  of  dis*  iTthx^irti* 
claimer  of  ail  observance  of  the  regulations  and 
ordinances  of  that  religion,  cmt,  if  I  may  so  express 
ity  of  ^m  uncircumcised  heart    This  then  is  suffi- 

cienty 

*  Id  the  responsive  allegation,  given  in  and  admitted  on  the 
pent  of  Maria  Goldsmidy  tiie  9th  amde  pleaded  **  That,  by  ttit 
**  Jewish  Kiw,  a  pcnM>n  is  incompetent  and  disqualified  t^  gife 
'*  yalkU^>  as  a  witness,  to  any  Kedushira  or  marriage  contract 
*'  between  Jews,  or  persons  professing  the  Jewish  religion,  by 
being  related  to  either  of  the  parties  in  the  first  and  second 
degree  of  consanguinity,  and  that,  according  to  the  Jewish 
computation  of  the  degrees  of  consanguinity,  cousins  german, 
or  persons  descended  from  the  same  grandfather  or  grand- 
mother, are  considered  as  related  in  the  second  d^;ree  of  con- 
sanguinity, and  that,  in  order  to  be  a  competent  witness  to  th» 
ceremony  of  Kedushim,  the  person  must  not  only  he  a  Jew^  hut 
**  not  be  guilty  of  violating  the  religion  and  religious  ceremonies  of 
the  Jews  ;  and  a  Jew,  who  is  a  non-conformist  to  the  duties  mid 
precepts  of  the  Jewish  reUgion,  particularly  in  profaning  the 
**  Sabhathrday,  and  so  proved  to  be  by  two  credible  wOnesseSp  is  not 
a  competent  witness  before  whom  Kedushim  can  be  legally  given.** 
10th,  **  That  Michael  Abraham  Levy,  one  of  the  persons  in 
whose  presence  the  aforesaid  pretended  Kedushim  is  alleged 
and  pleaded  in  the  said  allegation  given  in  on  the  part  and 
behalf  of  David  Bromer,  to  have  passed  between  him  and]  the 
**  said  Maria  Goldsmidy  is  not,  according  to  the  laws  and  cestoms 
*'  of  the  Jews,  a  competent  witness  to  give  validity  to  any  such 
**  Kedushim  br  Jewish  marriage  contract  between  them  the  said 
'*  David  Bremer  and  Maria  Goldsmid,  but,  on  the  contrary,  is 
incompetent  and  disqualified  by  reason  that  he,  the  said 
Michael  Abraham  Levy,  is  first  cousin  to  David  Bromer^  re- 
lated to  him  in  the  second  d^ree  of  consanguinity,  the  mother 
of  David  Bromer,  and  the  mother  of  Michael  Abraham  Levy, 
being  natural  and  lawM  sisters. 

1 1th,  *<  That  Emanuel  Hesse,  the  other  person  in  whose  pre- 
sence the  pretended  Kedushim  is  alleged  to  have  passed*  is 
not,  aoeording  to  the  laws  and  customs  of  the  Jews,  a  com-> 
petent  witness  to  ^e  vaKdity  to  any  Kedushim  or  marriige 
**  contnk^  but,  on  the  contmry,  is  incompetent  and  disqualified 

"  by 
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^SioM»«/'    cic^t*  unless,  as  it  has  been  contended  by  Dr* 
.— i—    Amoldj  a  conviction  is  required  to  establish  the 


wiiii)«.i798.  incompetency.     According  to  oiir  own  notions, 

founded  on  the  principles  of  our  law,  an  antece- 
dent conviction  might  be  necessary  in  the  case  of 
sonoie  criminal  charges ;  but  it  is  not  alleged  to  be 
so  in  the  Jewish  law.  So  much  for  Mx.Hesse^ 
whose  disqualification  is  completely  proved  on  the 
ground  of  non-conformity  ;  and  it  disposes  of  the 
whole  case,  since,  as  before  observed,  two  compe- 
tent witnesses  are  required :  It  may  be  unneces- 
sary 

**  by  reason  that  he  the  said  Emanuel  Hesse  hath  manifested 
"  himself  to  be  a  non-conformist  to  the  duties  and  precepts  of 
**  the  Jewish  religion,  particularly  in  profeuiing  the  Sabbath-day 
**  in  the  presence  of  divers  credible  witnesses.'* 

The  nature  of  the  evidence  upon  the  1 1th  article  of  this  allega- 
tion,  may  be  collected  from  the  depositions  and  answers  of  the 
following  witnesses : — 

Michael  Abraham  Levy^  a  witness  examined  on  behalf  of  Mr. 
Bromer,  to  the  24th  interrogatory,  answers  '*  that  he  hath  a  slight 
*\  knowledge  of  his  fellow  witness  Emanuel  Hesse  $  that  the  said 
^  Emanuel  Hesse  is  not  a  strict  observer  of  his  religion  as  a  Jew ; 
**  .that  he  knows  not,  but  hath  heard,  that  the  said  Emanuel  Hesse 
**  has  in  divers  instances  and  on  several  occasums  profsuied  the 
**  Sabbath-day,  and  eat  forbidden  food  in  contravention  of  the 
**  laws  and  precepts  of  the  Jewish  religion ;  that  the  respondent 
**  once  saw  him  eat  meat  and  butter  together,  which  is  in  con- 
**  travention  of  the  laws  and  precepts  of  the  Jewish  religion." 

David  Joseph  JVertheimer,  to  the  1 1th  article  of  the  said  alle- 
gation, this  deponent  saith  **  that  he  hath  known  tlie  articulate 
**  Emanuel  Hesse,  one  of  the  persons  in  whose  presence  he  hath 
**  understood  and  believes  the  Kedushim  or  marriage  passed 
between  the  said  David  Bromer  and  Maria  Goldsmid,  parties 
in  this  cause,  for  eleven  or  twelve  years  last  past ;  that  about  the 
time  the  deponent  first  knew  the  said  Emanuel  Hesse,  he  saw 
him  eating  meat  in  a  tanem  at  Frankfort,  knoum  by  the  sign  qf 
the  Mulberry  Tree,  which  is  a  tavern  where  the  meat  is  not 
prepared  according  to  the  laws  of  the  Jews ;  that  about  two 
ago  tii^deponeat  saw  the  sfiid  Emamtel H^sse  eaUfigmeat 

**  atnong 
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saiy  therefore  to  enquire  minutely  into  the  ground    goldsmid  p. 
of  objection  to  the  other  witness,-— his  relaticm  to     ^"^'"'^' 
either  of  the  parties.  17th  j>ec  1799. 

On  that  point,  Mr.  Ish  Yemene  is  the  only  wit^ 
ness  produced  by  Mr.  Bromer^  and  he  is  compli*^ 
men  ted  for  his  learning.  I  cannot  presume  to  judge 
upon  the  justness  of  that  eulogium ;  but  I  think  I  ^ 
may  venture  to  say,  that  a  want  of  learning  does 
not  appear  to  be  the  principal  defect  imputable  to 
him  in  this  cause ;  since  he  appears  to  be  a  Doctor 
of  rather  a  loose  school.  I  think  I  perceive  some- 
thing 


among  Christians  in  the  Hercules  Tavern  behind  the  Royal  Ex* 
change^  London,  which  is  also  a  tavern  where  meat  is  not  pre^ 
**  pared  according  to  the  laws  of  the  Jews  ;  that  about  a  year  and 
**  a  half  ago  the  deponent  saw  the  said  Emanuel  Hesse  profane 
*^  the  Sabbath-day  at  the  house  of  Mr.  De  ErieSf  Basinghall  Street, 
by  snuffing  the  lighted  candles  on  the  evening  of  the  Sabbath^ 
that  the  forgoing  actions  are  contrary  to  the  laws  of  the  Jews, 
**  and  the  said  Emanuel  Hesse  hath  thereby  manifested  himself  a 
**  non-conformist  to  the  duties  and  precepts  of  the  Jewish  r:e- 
"  ligion,  and  a  profaner  of  the  Sabbath ;  that,  by  being  guilty 
**  of  such  actions,  he  hath  rendered  himself,  according  to  the 
**  laws  and  customs  of  the  Jews,  a  witness  incompetent  and  dis* 
**  qualified  to  give  validity  to  any  Kedushim  or  Jewish  marriage 
**  contract." 

To  the  6th  interrogatory,  he  aays,  *'  That  committing  murder, 
**  blasphemy,  eating  forbidden  food,  and  profaning  the  Sabbath, 
**  by  kindUngf  extinguishing,  or  stirring  a  fire,  or  snuffing  candles^ 
**  or  riding  out  on  Itorseback,  or  in  a  carriage,  on  tfte  Sabbathrday, 
**  are  the  principal  ^ts  by  which  a  person  becomes  disqualified 
**  according  to  the  laws  and  customs  of  the  Jews  to  be  a  com* 
**  petent  witness  to  give  validity  to  any  Kedushim  or  Jewish 
**  marriage  contract.** 

To  the  10th,  **  that  he  was  8ubpoena*d,  and  did  attend  as  a 
'*  witness  at  the  trial  at  Guildhall,  in  an  action  for  Seduction, 
**  brought  in  the  Court  of  Common  Pleas,  by  Mr.OoldsnM 
**  against  Mr.  Brom^r  ;  that  he  stood  at  some  dbtance,  and  there 
**  was  so  great  a  crowd,  that  he  could  not  distmcdy  hear  all  that 
*[  was  said;   that  he  recollects  one  ground  6f  objection,  but 

"  whether 
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ooLDfMmv*   thing  of  Sadducean  laxity  in  his  opinions^  both  in 
^'''''''     this  and  in  the  fonner  cause  j  which  detracts  a. 


i7fii»i^i79s*  little  from  the  respect  which  mi^t  othtfwise  be 

given  to  his  erudition  ;  for  I  cannot  forget(that  in 
the  former  case  he  bad  said^  that  Kedushinii  with- 
out consummation,  was  perfect  marriage — ^Now  hO: 
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whether  the  only  one  or  not  he  cannot  say,  there  taken  to  th^ 
competency  of  Enumttei  Hesse^  was  on  account  of  his  havi^ 
as  well  before  as  after  hia  behig  a  witness  to  the  marriage  ip 
**  qiieationy  ecLUnpork^** 

Henry  Leo  says  to  the  Uth  article  of  the  allegation,  *'  that  he 
**  well  knew  Emanuel  Hesse  about  fifteen  years  ago  at  Frankforlf 
**  and  that  he,  at  that  time,  heard  him  publicly  declare,  that  he^ 
**  Emanuel  Hesse,  did  not  consider  himself  as  a  Jew,  and  if  it 
mere  niU  for  his  father ,  that  he  would  renounce  thai  re%ipii|> 
thai  for  a6oiU  these  last  tea  years  he  hath  been  weU  wquofsUed, 
**  mth  said  Emanuel  Hesse  in  London,  and  hath  repeatedly  seen^, 
**  him  profane  the  Sabhaih'day  by  riding  in  coaches  on  that  day 9. 
**  and  hath  seen  him  repeatedly,  on  the  Sabbath-^y,  at  the  An^ 
galUcan  Coffee-house,  stir  thefre^  and  snuff  the  lighted  candJtfs  $, 
that,  by  such  acts  he  hath  manifested  himself  to  be  a  non^, 
eojtfjormiit,  &c.*' 
To  the  4th  intem^tory  this  respondent  answers,  '*  that  he 
'*  hath,  times  without  number,  remonstrated  with  the  said  Emanuel 
**  Hesse  when  he  saw  him  do  any  act  which  he  considered  incoiK 
**  aistent  with  the  laws  and  customs  of  the  Jewish  religion ;  that 
**  he  does  not  recollect  in  whose  presence  he  so  remonstrated 
**  with  him ;  that  the  answer  the  said  Emanuel  Hesse  returned 
**  usually  to  such  remonstrance  was,  that  he  did  not  profess  him- 
'*  self  to  be  a  Jew ;  that  he  hath  known  him,  after  such  rcn 
«  monstrance,  repeat  the  wrong-doing." 

Gabriel  Cohen  and  Jacob  Hart  say  to  the  1 1th  article  of  the 
allegation,  "  tliat,  on  the  9th  day  of  December  1795,  as  he  went 
into  the  Stock  Exchange  Coflfee-house,  near  the  Royal  Exchange^ 
which  is  a  public  co£fee-house,  and  eating-house,  where  food  ia 
not  prepared  according  to  the  laws  and  customs  of  the  Jews, 
he  saw  the  said  Emanuel  Hesse  eating  part  of  a  round  of  beef 
with  sauce,  appearing  to  be  melted  butter,  in  the  public  coffee 
room,  in  the  presencie  of  divers  persons;  that,  by  so  doing; 
<^  he,  Emanuel  Hesse,  manifested  himself  a  non-conformist  to  the 
''  duties  and  precepts  of  the  Jewish  Religion,  which  foibids  his 
"  eating  ia  such  manner.** 

says 
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says  otherwise.    The  Talmud^  aocordii]^  to  Mr.    GoLDSMot. 
Ish  Yemene^  is  an  overruling  auUiority,  to  whidi      ^^'"*' 
the  authority  of  Mamonides  and  other  expositors  17th /)to«.  1798. 
•must  bend.      In  the  ninth  interrogatory^  he  is 
pressed  by  passages  from  the  Talmud,  whidi,  he 
admits,  go  to  disqualify  the  mother's  relations^-*- 
the  question  is  put,  '*  whether  relation  ex  parte 
*^  matemd  is  not  as  much  a  disqualification  as.er 
**  parte  patemdV*  and  I  understand  it  to  be  a  direct 
4eclaration  of  the  Talmud^  that fathefi^ s  father  is  to 
be  applied,  on  this  disqualification,  in  the  corres- 
ponding style  of  mother^ s  mother. 

There  is  also  an  extract  fi:'om  Ttir,  a  book  of 
high  authority,  to  the  same  ^ect,  that  sister^ s  Mms 
are  under  the  same  disqualification,  as  brother^s^ons. 
But  Mr.  Ish  Yemene  goes  on  to  say,  ^*  that  Makm^ 
^*  nides  has  stated  a  different  opinion.''  To  this  I 
must  reply,  what  Mr.  Ish  Yemene  said  before,  tlmt 
where  the  Talmud  is  plain^  the  authority  of  Jlfoi- 
monides  must  yield  to  it.  I  must  therefore  remem* 
ber  that  if  Maimonides  expresses  a  doubt,  and  the 
Talmud  novie  ;  where  the  Tajmud  is  on  one  side, 
and  Maimonides  on  the  o^ter,  although  I  will  not 
say  that  so  eminent  a  scholar  as  Maimonides  was 
in  error,  I  am  bound  to  prefer  the  authority  of 
the  Talmud.  On  these  grounds^  therefore  I  am 
of  opinion  that  the  other  witness  is  incompetent, 
on  account  of  his  relations  e^  parte  matemd^ 

The  case  however  does  not  rest  here.  I  have 
also  the  judgment  of  the  college  of  German  Jqw% 
to  which  community  the  party  particularly  be^ 
longs, — the  sentence  of  the  Bethdin,  their  chief 
tribunal  — -  and  this  judgment  has  been  submitted 
also  to  the  college  of  Portuguese  Jews,  who  concur 
in  it    Here  then  are  Courts  of  great  authority  on 

this 
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GM.DtMio  ».    this  pointy  and  on  matter  of  Jewish  law,  entitled  to 
'      the  greatest  respect^  as  they  are  Tribunals^  whose 


17th  ivc.  1798.  certificate  of  <fte^^e^§fn  lau\  must  be  received  as 

most  satisfactory,  though  perhaps  their  judgment  is 
not  equally  satisfactory  in  matters  of  fact.  Here  is 
a  question  compounded  of  law  and  Jact,  and 
though  the  decision  may  not  bind  the  Court,  which 
has  to  try  the  fact  for  itself,  it  conveys  the  best 
information  which  It  can  obtain  of  the  principles 
of  law  that  are  to  be  applied  to  it.  They  certify 
that  they  have  found  the  marriage  null,  accordii^ 
to  the  law  of  Moses,  without  giving  specific  reasons 
for  it  This  defect  however  is,  in  some  measure^ 
made  up,  by  the  information  which  they  have  given 
in  their  examinations.  I  there  find  the  grounds 
assigned,  on  which  I  form  the  same  opinion. 

This  is  the  opinion  that  is  to  be  collected  on  the 
l^al  merits  of  the  case ;  and  I  see  nothing  in  the 
moral  estimate  of  the  conduct  of  the  parties,  which 
inclines  me  to  entertain  a  difierent  sentiment.  I 
therefore  pronounce  against  the  validity  of  the 
marriage,  pleaded  by  Mr.  Bromeri  that  he  has 
failed  in  proof  of  the  allegation  in  justification,  and 
that  Mori/  Goldsmid  is  not  his  wife,— -but  I  give 
no  costs. 

The  Counsel  prayed  the  Court,  in  addition  to 
its  sentence,  to  enforce  perpetual  silence,  meaning 
to  pray  the  same  monition  to  the  party  as  was 
prayed  in  the  case  of  the  Duchess  of  Kingston*. 

The  Court  said.  It  would  decree  it,  if  prayed. 

Sentence  accordingly, 

Afiirmed,  on  appeal.  Arches,  25th  June  1799.  Deh- 
gates,  19th  November  1800. 


*  '^i 


*  Consist.  CkiMagh  v.  Hem)qf,  10th  Feb.  17(59. 
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HORNER  V.  LIDDIARD,  otherwise  WHITE- 

LOCK,  FALSELY  CALLING  HERSELF  HORNER. 

npHIS  was  a  case  of  nullity  of  marriage,  brought  a4ii»Ar«yi799. 
by  the  husband  against  the  wife,  by  reason  of  c<m»ent  of  Pa- 

1  •  •  /»    1  •/•  1  rftitt,  under 

the  mmonty  of  the  wife,  who  was  illegitimate  ;  and  ae  Geo,  a.  c.  aa. 
the  want  of  consent,  as  required  by  the  Marriage  ^«wr  to'Se 

Art  mirritge  of 

'^^^  Ulegiiimaig 

These  facts  appeared : — Harriet Liddiardj  other-  "^^^ 
wise  WJUtelock,  was  the  natural  daughter  of  Sarah 
Liddiardy   by  John  JVhitelock,  Esquire,    and  was 
bom  on  the  12th  day  of  September  1777.     Mr. 
Whitelock    died  in   the   year  1788,    and    by  his 
last  will,  bearing   date  the  SOth  of  April  IJSJ, 
in   which    he    appoint;ed    Sarah   Liddiard,    and 
George  Ashley,  since  deceased,  his  executors,  he 
acknowledged  Harriet  Liddiardj  otherwise  White- 
lock,  as  his  natural  child  ;  and  bequeathed  certain 
parts  of  his  personal  property  to  his  executors  upon 
trust,  to  put  the  same  out  at  interest,  until  Harriet 
Whitelock  should  attain  the  age   of  twenty-one 
years,  or  be  married,  with  the  consent  and  appro- 
bation  of  the  said  Sarah  Liddiard  and  George 
Ashley,   or  the  survivor  of  them ;    the  interest, 
meantime,  to  be  laid  out  in  her  board,  maintenance, 
clothes,  and  education  ;  and  to  pay  her  the  whole 
when  she  should  so  attain  the  age  of  twenty-one 
years,  or  be  married  with  such  consent ;  and  it  was 
his  will  and  desire,  that  all  possible  care  should  be 
taken  of  the  said  Harriet  Whitelock;  and  he  gave 
the  tuition  and  care  of  her  to  Sarah  Liddiard  and 
George  Ashley,  during  her  miaority. 

z  On 
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HoRN«« ...        On  the  7th  day  of  March  1796,  a  tnarriage  was 

ri  Ok  ri  C  k  « 

solemnized  between  Thomas  Strangeways  HofneTj 


i^-^ 


a4thA%i>99.  Esquire,  and  the  said  Harriet  Liddiard,  otherwise 

Whitelockj  by  virtue  of  a  licence,  under  seal  of 
the  Consistory  Court  of  the  Lord  Archbish6j[> 
of  Canterbury^  wherein  Harriet  Liddiard,  oth'A*- 
wise  Whitelockj  is  described  as  a  minor;  and 
whei:ein.  it  is  stated,  that  the  marriage  wa^ 
solemnized  by  and  with  the  consent  of  Sardk 
Liddiard,  there  stiled  Sarah  Whitelockj  widoi^, 
her  mother  and  guardian,  and  which  consent  Wis 
in  fact  obtained.    "  '! ' 

In  February  1799>  a  suit  was  instituted '  by  Mr. 
Horner^  in  the  Consistorial  Court  of  LondtiAj 
against  Harriet  Liddiard^  otherwise  IVhitetocl^ 
falsely  calling  herself  Z/orwer,  spinster,  aild  piii 
tending  to  be  the  wife  of  the  said  Thontas  Strang^- 
"waysHomer^  to  obtain  a  sentence,  pronoiini 
and  declaring  the  said  marriage  to  have  been 
and  void,  pursuant  to  the  act  of  the  twenty-siit^i 
year  qfKing  George  the  Second,  chapter  the  thit^- 
third,   usually  called  the   Marriage  Act,   wldlt^ 

# 

enacts,  in  section  the  eleventh,  <<  that  all  mai'- 
"  riages,  solemnized  by  licence,  where  either  jirf 
**  the  parties,  not  being  a  widower  or  widow,  shw 
"  be  under  the  age  of  twenty-one  yeirs,  whic& 
"  shall  be  h^d  without  the  consent  of  the  fatheir  bf 
<*  such  of  the  parties,  so  under  age  (if  then  livitig/, 
<<  first  had  and  obtained,  or  if  dead^  of  the  guardi&D 
or  guardians  of  the  person  of  the  party  so  under 
age,  lawfully  appointed,  or  one  of  them  ;  and  in 
case  there  shall  be  no  such  guardian  or  gqatf* 
dians,  then  of  the  mother  (if  living  and  'uii- 
married),  or  if  there  shall  be  no  mother  liviii^ 
and  unmarried,  then  of  a  guardian  or  guardians 

9  '*of 
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«*  of  the  person  appointed  by  the  Court  of  Chani-     HamcBiiv. 
'*  eery ;    shall  be  absolutely  null  and  void  to  all  , 

*'  intents  and  purposes  whatsoever."  :    ^4^  Mti^  1799. 

After  the  usual  proceedings^  the  cause  came  on 
for  hearing,  upon  the  fourth  session  of  Easter 
Term,  the  8th  of  May  1799* 

On  the  part  of  Mr.  Horner^  it  was  contended 
hy  the  King's  Advocate  and  Dr.  Swabey,  that 
some  consent  is  necessary  to  the  marriage  ot 
ininors;  and  the  question  is»  who  are  the  persoi^ 
competent,  by  the  act,  to  give  that  consent? 
Illegitimate  fathers  and  mothers  are  not  .wjthin 
thsit  part  of  the  statute  of  the  26G(p.Il.  q.^^^^ 
$.11.,  wjiich  requires  the  consent  of.parenf;s  to 
thq  marriage  of  their  children  under  age  ;<  ^nd 
therefore  no  person  can  give  a  valid  consent^  in  the 
i^e  pf  illegitimate  miUQrs,  but  a  guardian  appointed  ' 
by  the  Court  of  Chancery,  under  the  last  clause  of 
tjiat  section  of  the  act^  Illegitimate  persons  9^e 
said,  by  our  laws^  to  be  nuUivsJitii;  illegitimate 
jparentage  constitutes  no  civil  character,  and  there 
19  no  instance  in  which  natural  consanguinity  is 
lionsidered  in  matters  of  mere  positive  institution* 
iXhe  moral  relation  may  have  its  effect  in  pro- 
hibiting incestuous  marriages  between  persons  9p 
connected;  as  a  man  cannot  marry  his  natural 
sister :  But  it  does  not  extend  itself  to  conse- 
quences merely  civil.  It  is  a  perfect  nullity  with 
respect  to  inheritances  both  real  and  personal, 
wl^eh  devolve  to  the  Crown  by  reason  of  the  in* 
capacity  of  natural  children  to  succeed  to  them. 
It  has  been  decided,  that  a  natural  father  cannot 
appoint  a  guardian  to  his  children^  though  in  such 
cases,  it  is  the  usual  practice  for  t^e  Court  of 
Chancery  to  appoint  tibe  same  person  who  has 

z  9  been 
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i^»NER  V.    been  nominated  by  the  parent  *.     This  was  done 

Horner.  .    •'  *^  i        -r*    /•  v 

in  the  case  of  Harford  v.  Morns  f.     Before  the  sta- 


t4th  Maj,  1799.  tute  of  the  ISEUz.  the  natural  father  was  not  bound 

to  maintain  an  illegitimate  child.  There  is  no  in- 
stance in  which  the  words  ^^ father**  or  "  mother^** 
simply  used  in  any  statute,  are  applied  to  any  other 
than  legitimate  parents.  In  QBtdstrode  344,  on  the 
act  of  43  Eliz.  c.  2.  s.  7.>  the  words  "  father  and 
grandfather**  have  been  held  not  to  extend  to  ille- 
gitimate fathers  and  grandfathers:  and  in  those 
statutes  which  expressly  relate  to  them,  the  qualifi- 
cations of  putative,  or  reputed,  father  or  grandfather, 
are  usually  added. 

The  consent  of  parents  to  marriage  being  of  mere 
positive  institution,  and  not  a  moral,  but  a  civil 
act,  the  terms  must  have  the  same  interpretation 
here  as  in  other  statutes :  and  the  word  father  must 
be  referred  to  the  general  phraseology  of  the  law. 
A  different  rule  would  lead  to  great  difficulties  and 
absurdities^  How  was  the  father  to  be  ascertained  ? 
Different  persons  might  claim..  If  the  mother  was 
dead,  who  could  decide  the  dispute  ?  It  might  be 
observed  also,  that  on  the  contrary  interpretation, 
if  the  father  was  dead,  the  illegitimate  mother  would 
have  a  greater  authority  than  a  lawful  mother ;  be- 
cause the  father  could  not  appoint  a  guardian  to  dis- 
place her.  If  the  rule  oi partus  sequitur  ventrem  were 
to  be  adopted,  the  mother  would  be  preferred  to  the 
father.  It  appears,  from  the  terms  of  the  act  of  par- 
liament, that  the  legitimate  father  only  is  meant 
by  the  order  in  which  it  is  arranged.  For  after 
the  father,  the  act  mentions,  the  guardian  lawfully 
appointed ;  whereas  it  had  been  decided  that  an 


*  Ward  V.  St.  Paul,  2  Brown,  583. 

t  "Arches,  t  December  1776.    Deieg.  1778. 

lo  ille- 
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illegitimate  father  cannot  appoint.      This  inter-     HotKimw^ 
pretation  is  universally  adopted  in   practice.     If  '   . 

illegitimate  parents  should  attempt  to  forbid  the  24ihji«]yi79«^ 
bannsy  they  cannot  stand  up  in   the  Church  to 
acknowledge  an  offence,  for  which  they  are  liable 
to  punishment.  No  suit  is  ever  brought  here  by  the 
illegitimate  father  for  nullity  of  marriage;  though' 
the  legitimate  father  is  considered  as  having  such 
an  interest  in  his  child,  as  entitles  him  to  institute 
a  suit  for  that  purpose/  in  his  own  right.    In  grant- 
ing licences  also  the  consent  of  the  natural  father  i» 
never  required.     The  Court  of  Chancery,  in  such 
cases,  appoints  guardians  to  consent.  The  affidavit, 
upon  which  licences  are  obtained,  mentions  only 
the  lawful   father,  and  these  forms  were  settled 
by  the  authority  of  persons  high  in  the  profession. 
It  may  be  said,  that  there  are  cases  in  the  temporal 
courts  which  have  adopted  a  different  construc- 
tion ;   but,  if  they  are  examined,   they  will  not 
warrant  that   conclusion.     In    the   case   of  The 
King  V.  Edmonton^  ^  Botty  8^,  Mr.  Justice  BvUer 
observed,  "  that  it  was  not  necessary,  to  give  a 
'<  decisive  opinion  upon  the  construction  of  th^ 
*^  marriage  act."    Mr.  Justice  Wiliest  who  thought 
otherwise,  says,   "  as  to  the  ponstruction  of-  the 
''  marriage  act,  it  ought  in  this  case  to  be  liberal. 
«  We   are  warranted   in   considering   a  putative 
"  father   as  within  it,  by  the  case  of  The  King 
«*  V.  Corrifbrthj  1  Bott,  459  *,  where  the  expression 
"  in  the  statute  of  Philip  and  Maiy  is  similar  to 
"  that  in  the  marriage  act."    So  Mr.  Justice  Ash- 
hterst.     "The  case  of  The  King  t^.  Comfort  ia 
"  stronger  than  the  present;  and  authorizes  us  to 
"  put  that  construction  on  the  marriage  act."  This 

z  3  judg- 
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HoKyxi  V.    judgment  therefore  stands  upon  the  former  case 
***'      of  The  King  v.Ck)rnforth;  but  if  that  cage  is  ac* 


w»^ 


94tb  jf<9 1 799-  curately  considered,  it  will  not  support  that  con- 
struction. 

It  was  a  motion  for  an  information,  upon  the 
sUtute  of  the  4th  &  5th  of  Philip  and  Mary^ 
c.  8,  for  taking  away  and  marrying  a  natural 
^^Ughter  of  one  Bohun,  who  was  but  fifteen  ye^rs 
old*  The  information  was  granted  upon  the  third 
secVion,  which  forbids  taking  away  any  womai) 
ebUd  from  the  possession,  not  only  of  the  father  of 
mother,  but  of  any  person  who  shall  happen  to 
h^ve,  by  any  lawful  ways  or  means,  the  order, 
keeping,  education,  or  government  of  such  child. 
It  is  clear,  that  the  information  was  granted,  n9t 
upon  the  second  section,  which  relates  to  parents 
ovfyf  but  upon  the  third  section.  For  Chief  Jus- 
tice Lee  says,  "  It  is  nbt  necessary  for  the  Court 
*^  in  this  case  to  give  any  judgment  upon  the  facts^ 
<^  whether  legitimate  or  not,  neither  is  that  the 
^<  point  in  issue,  but  the  taking  her  from  the  pos^  ^ 
<<  session  of  a  person  haying  by  lawful  means  tfa^*^ 
f'  possession  of  her/'  And  Mr.  Justice  ChappU^ 
1914 — "  If  it  had  rested  singly  on  the  second 
*<  section,  I  should  have  had  some  difficulty  j  bui; 

V  jit  is  plain  from  the  second  and  third  taken  to* 
"  gethei',  that  they  intended  to  take  in  different 
^<  .gases,  so  that  they  are  quite  distinct,  and  whettjer 

V  legitimate  or  not,  will  not  be  material.'*  And 
J^r.  Justice  Wright  to  the  same  effect. 

It  is  submitted,  therefore,  that  there  is  no  p^se 
in  which  the  Temporal  Courts  have  decided  con- 
tx:ary  to  the  judgment  of  this  Court  in  the  case  of 
JFpster  v.  Lawrence  *  :   If  they  had,  the  question 

*  Consist.  ^6t^  January  1 793. 
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of  the  validity  of  marriages  is  of  the  pecuUar     Ho»xe»  ». 
and  exclusive  jurisdiction  of  the  Ecclesiastical        ' 
Courts.     The  authorities,  however,  all  concur, —  aAthAfi^i;**^ 
There  is  that  decision  of  the  Ecclesiastical  Court, 
and  the  opinion  of  Mr.  Justice  Blackstone  in  his 
Conunentaries,  and  the  practice  of  the  Ecclesiastical 
offices,  which  is  material  to  shew  the  opinion  ql 
these  Courts  at  the  time.     If  it  were  otherwise,  the 
Court  of  Chancery  could  not  appoint  a  guardian 
till  the  mother  was  dead.  And  if  it  should  be  esta- 
blished, that  the  mother  is  competent  to  ^ive  the 
consent  required  by  the  statute,  every  marriage 
had  under  a  guardianship  appointed  by  Chancery,  ' 
whilst  the  mother  was  living,  would  be  null. 

On  the  other  side  Dr.  Arnold  and  Dr.  lucmrmce^ 
in  support  of  the  marriage,  submitted,  that  the 
marriage  act  requires  the  consent,  first  of  the 
father,  next  of  a  guardian  by  him  appointed; 
thirdly,  of  the  motlier.  In  this  case  there  were  no 
persons  answering  to  either  of  the  two  former  de- 
scriptions. There  was  however  a  mother,  and  her 
consent  was  obtained  in  the  most  formal  manner. 
But  it  was  objected,  that  she  is  not  a  person  who  is 
competent  to  consent ;  and  the  question  is,  whether 
the  terms  father  and  mother  in  the  statute,  which  are 
used  without  any  words  to  limit  their  meaning,  ex- 
tend to  illegitimate,  as  well  as  to  legitimate,  parents. 
\  It  is  said,  that  in  other  statutes,  especially  those 
relating  to  the  poor,  the  terms  are  restrained  to 
the  (awful  father  and  mother  :  But  those  statutes 
respect  only  matters  of  property  or  police,  which 
are  of  positive  institution  and  municipal  regulation. 
In  laws  relating  to  such  points,  the  names  of  con- 
sanguinity may  include  only  such  relation,  as  is 

z  4  con- 
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HoRKKKv.    contracted   according  to  the  regulations   of  the 
country.     But  marriage  is  not  merely  of  positive 


sAth  jtfoy  1799.  institution ;  and,  with  respect  to  it,  consanguini^ 

is  always  considered  as  it  exists  by  nature,  and  con- 
nections are  forbidden  between  those  related  by 
blood  and  nature,  as  well  as  those  who  are  so  like- 
wise by  law.  The  terms  used  in  any  law  are  to  be 
interpreted  in  the  same  sense  in  which  they  are  . 
used,  on  other  occasions,  on  the  same  subject.  In  a 
statute  therefore  relating  to  marriage,  the  terms  of 
consanguinity  must  include  natural  as  weU  as  legal  . 
relations. 

Illegitimate  minors  are  equally  within  the  policy 
and  intention  of  the  act  They  are  as  much  in 
want  of  the  care  and  protection  of  their  parents 
as  other  children. — It  has  been  decided  that  they 
are  within  the  provisions  of  the  statute,  so  far  as  to 
make  consent  necessary  for  their  marriage.  In  the 
case  of  The  King  v.  The  Inhabitants  of  Hodnett\ 
Mr.  Justice  BuUer  says,  "  The  words  of  the 
**  marriage  act  are  very  general.  It  speaks  of  all 
**  persons,  except  under  particular  circumstances. 
•*  Then  do  illegitimate  parents  come  within  any  of 
"  these  exceptions  ?  If  they  do  not,  they  fall  under 
"  the  general  regulations  established  by  the  act" 
If  this  point  had  been  determined  by  this  Court 
in  the  case  of  Foster  v.  Lawrence,  it  would  have 
been  presumptuous  to  argue  it  again ;  but  the 
Court  itself  has  intimated  that  it  was  not  decided. 
That  judgment  went  on  another  ground — that 
there  was  no  consent  whatever.  This  point 
however  has  been  expressly  decided  in  the  case 
of  The  King  v.  The  Inhabitants  of  Edmonton^  a 
settlement  case,  in  which  the  whole  cause  depended 

*  T.  R.  vol.  i.  p.  96, 
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upon  it. — The  King  v.  Comforth  shews,  that  the     Ho»w«*  »• 
natural  father  has  the  lawful  custody  of  his  chil-  __ 
dren.     The  opinion  of  the  Court  of  King's  Bench  a4thAfayi7w. 
in  these  cases  is  entitled  to  the  greatest  attention* 
For  though  the  Ecclesiastical  Courts  have  the  sole 
cognizance  of  the  validity  of  marriages,  yet  it  is 
generally  held,  that  if  statutes  are  made  upon  such 
points  of  exclusive  jurisdiction,  the  Courts  of  Com- 
mon  Law  have  a  right  of  issuing  a  prohibition,  if 
this  Court  varies  from  those  Courts,  in  the  inter- 
pretation which  it  puts  upon  them. 

An  illegitimate  parent  must  be  presumed  to 
pay  more   regard  to   the  interests  of  the  child 
than  a  mere  stranger,  to  whom  the  power  of  con- 
sent must  otherwise  be  given  by  appointment  of 
the  Court  of  Chancery.     It  is  said  to  be  the  prac- 
tice of  the  Court  of  Chancery  to  appoint  guardians 
in  such  cases.    But  they  usually  are  appointed  on 
application  ex  parte ;   and  no  case  is  mentioned 
in  which  the  circumstances  have  been  brought  fully 
to  the  notice  of  the  Court. — It  is  said  likewise  to 
be  the  practice  of  the  Ecclesiastical  Courts,  not  to 
require  the  consent  of  an  illegitimate  parent,  on 
granting  licences.  — But  these  licences  also  pass  on 
the  application  and  representation  of  the  party ; 
and  no  instance  is  mentioned,  in  which  the  cir- 
cumstances of  such  a  case  were  brought  to  the    ^ 
notice  of  the  judge  of  any  of  these  Courts.     In  the 
present  case,  the  mother  was  appointed  guardian 
by  the  will  of  the  father ;  he  expressly  authorized 
her  to  consent,  and  a  considerable  part  of  the  for- 
tune of  the  daughter  was  made  to  depend  upon 
that  consent. 


JUDG- 


346  CA8BS  DETERMINED  IN  THE 

HomifiR  V.  Judgment. 

^''"'*'         Sir  JVilUam   Scott — ^This  is  a  proceeding  by 


nAf^Mtof  1799*  Thomas  Strangeways  Horner^  Esquire  v.  Harris 

Liddiardf  otherwise  Whitelock^  described  as  spin- 
ster, to  obtain  a  sentence  of  nullity  of  marriage  hj 
reason  of  minority ;  the  party  against  whom  the 
proceedings  are  had,  being  illegitimate,  a  iiunor» 
and  having  been  married  by  licence,  with  no  other 
consent  than  that  of  her  natural  mother. 

The  facts  undertaken  to  be  proved  are— ;^^4  the  . 
date  of  the  birth  of  the  party — secondly  f  the  ille- 
gitimacy  of  the  birth — thirdly  ^  the  date  of  the  mar- 
riage—;^r/A/^,  that  the  marriage  was  had  by 
licence,  not  by  banns,  and  on  the  consent  of  the 
mother  only— «nd,  Jifthly^  that  no  guardian  had 
been  appointed  previous  thereto — ^from  whence  it  is : 
inferred  that  the  marriage  is  null  and  void,  as  mt 
being  supported  by  a  legal  and  effectual  consents  1.1 

It  has  been  admitted,  that  the  facts,  from  whicbi 
this  legal  conclusion  is  to  be  deduced,  are  wShx. 
ciently  established.     The  date  of  the  birth,  and 
the  illegitimacy,  are  proved  by  the  natural  mother^ . 
They  are  proved  likewise  hy  Anne  Ashley,  who  J 
was  present  at   the  birth   of  Harriet  Liddiard^ 
otherwise  Whitelock,  and  afterwards  at  her  bap^* 
tism  ;  and  by  another  person  of  the  name  of  cWi 
lotte  Mildenham,  who  is  the  natural  sister  of  the 
party.     There  is  sdso  an  entry  of  baptism,  upon  the. 
12th  of  November  1777 » in  which  she  is  descriheid 
as  being  base-born.     The  third  and  fourth  facts, 
namely,  the  date  of  the  marriage,  and  that  it  was 
a  marriage  by  licence  (with  the  consent  of.  the 
natural  mother  oiily),  are  proved  by  the  mother 
herself,  and  by  Robert  Walker  ;  and  it  appears  to 
have  been  solemnized  upon  the  seventh  of  March 

1796- 
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1796.     These  facts  are  proved  likewise  by  the     ^*^"*'* 
affidavit  to  obtain  the  licence,  and  by  the  entry  of 


the  marriage.  ThQjifth  fact,  which  is  undertaken  ^^^Mt^m^h 
to  be  proved,  that  there  was  no  appointnient  of  a 
guardian,  is  established  by  Mr.  Stevenson^  who  is 
a  Solicitor  in  the  Court  of  Chancery,  and  ^aron 
CoUingboumy  who  have  searched  the  records  of  the 
Court  of  Cliancery  from  Hilary  Term  1777  to 
Trinity  Term  1796,  in  which  period  no  appoint* 
ment  of  a  guardian  occurs,  and  if  it  existed  at  all, 
it  must  have  been  found  amongst  these  records. 

The  facts,  therefore,  upon  which  the  parties 
rely,  are  fUUy  established,  and  the  only  question 
is,  whether  the  conclusion  of  law  is  rightly  de- 
duced. That  question  arises  upon  the  ^t  of  par- 
liament, which  has  made  certain  other  consents 
necessary;^  besides  the  consents  of  the  contracting 
parties  themselves.  These  additional  consents  are 
those  of  the  parents  or  guardians,  according  to  the 
different  circumstances  of  the  case.  Ffrstj  the 
consent  of  the  father.  Secondly ^  of  the  guardian, 
appointed  by  the  father.  Thirdly^  if  the  fatljier  is 
dead,  and  no  guardian  is  appointed  by  him,  the 
consent  is  in  the  surviving  parent,  if  she  is  un- 
married. And,  lastiy^  the  consent  of  a  guardian 
appointed  by  the  Court  of  Chapcery. 

So  far  as  the  consent  of  parents  o^  guardians  i^^ 
absolutely  required,  the  act  of  parliament  has  in? 
tix)duced  a  new  rule.  The  consent  of  parent^  was 
not  required  de  necessitate  to  the  marrifige  con* 
tract,  in  its  own  nature,  as  understood  by  the  law 
of  this  country,  or  by  its  religion,  which  mixed  it- 
self much  in  the  consi4eratioQ  of  this  si^ject^  It 
was  indeed  a  consent  highly  desirable  to  be  pro* 
cured,  from  motives  of  piety  imd  fyiial  reverence 

fronx 
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Horner  v.  from  motivcs  of  Drudence  and  of  family  conve-^ 

Hoi.NKS 

'  nience  and  propriety ;  but  the  obtaining  it  was  » 


94ihM^  1799.  duty,  though  of  high,  yet  of  imperfect  obligation 

only.  The  want  of  such  consent  was,  as  the  eccle- 
siastical lawyers  expressed  it,  an  impedrmentum  im^ 
peditivum,  an  impediment,  which  threw  an  obstruc- 
tion in  the  way  of  the  celebration  of  the  marriage, 
but  not  an  impedimentum  dirimenSf  an  impediment, 
which  ^at  aU  affected  the  validity  of  the  marriage, 
if  it  was  once  solemnized.  As  to  the  consent  of 
guardians,  it  does  not  appear  to  have  been  much 
thought  of,  except  in  certain  feudal  relations, 
where  the  power  of  guardians  was  carried  to  a 
very  extravagant  length,  and  for  purposes  pointing 
almost  entirely  to  the  interest  of  the  guardians: 
themselves. 

The  marriage  act  extends  its  regulations  to  the 
marriages  by  licence  of  all  persons  whatever,  with 
the  exception  of  a  few  cases,  amongst  which  the 
case  of  bastards  is  not  included  ;  at  least  not  nO'^ 
minatim.  They  are  therefore  necessarily  included 
under  the  regulations  of  the  act,  unless  they  are 
out  of  the  reason  and  policy  upon  which  it  is 
founded.  But  they  are  clearly  within  the  reason 
and  policy  of  that  act ;  illegitimate  minors  may 
have  property  which  requires  to  be  defended ;  in 
all  cases,  they  have  their  persons  and  their  per- 
sonal happiness  in  life ;  and  it  is  fit  that  their  per- 
sonal  happiness  should  be  protected  by  experience 
and  prudence  greater  than  their  own. 

Accordingly,  the  Court  of  King's  Bench  has 
decided,  in  the  case  of  The  King  v.  The  Inhabi- 
tants of  Hodnett*,  that  illegitimate  children  fall 

*  Vid.  ante,  p.  344. 

under 
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under  the  general  regulations  established  by  the     horvbrv, 
act.     The   opinion   of  the  Ecclesiastical  Court       ^**'"' 
was  expressed  in  the  case  of  Foster  v.  Lawrence  *,  «4th  Ma^  1 799. 
and  the  marriage  was  declared  void  upon  one  or 
both  of  these  grounds,  either  that  the  additional 
consent  was  not  proved  to  have  been  given,  or,  if  it 
was,  that  it  was  not  the  proper  additional  consent. 
It  is  so  considered,  likewise,  by  the  Court  of  Chan- 
cery, in  the  appointment  of  guardians  to  consent 
to  the  marriages  of  bastards. 

The  necessity,  therefore,  of  an  additional  con- 
sent, is  universally  recognized  by  all  the  Courts  in 
the  kingdom.     The  only  question  is,  what  is  the 
proper  additional  consent,  in  the  case  of  such  per- 
sons ?    Now  it  appears  to  me,  that  the  Court  of 
Chancery  has  answered  that  question,  ever  since 
the  passing  of  the  act,  by  its  uniformly  appointing 
guardians  to   bastards,   although  the  father  and 
mother  were  living.     This  universal  practice  cer- 
tainly expresses  the  opinion  of  that  Couit,  not  only 
tha:t  bastards  are  within  the  act,  but  that  the  re- 
puted parents  cannot  give  the  consent  required ; 
for,  if  they  could  give  that  consent,  the  Court  of 
Chancery  would  only  have  appointed  a  guardian, 
when  the  father  had  died  without  nominating  a 
guardian,  and  when  the  mother  was  dead  or  mar- 
ried again.     But  it  is  not  so.     The  Court,  there- 
fore, considers  these  persons  as  included  in  the 
act ;  but  that  it  has  placed  them  under  the  last  de- 
scription only,  of  those  who  have  neither  father, 
nor  guardian  lawfully  appointed,  nor  mother.     It 
applies   the  first  regulations  only  to  legitimate 
children,  as  they  only  can  have  a  father,,  a  mother, 
or  a  testamentary  guardian.     And  the  Court  of 

*  Vid.  ante,  p.  342. 

Chan- 
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HoRNtR  •.    Chancery  has  constantly,  as  I  have  understood^- 
*"*'      acted  upon  this  construction. 


24th  71%  1799.      The  Ecclesiastical  Court  has  followed  the  Court 

of  Chancery,  in  adopting  that  construction ;  and  it^ 
has  always  refused  to  grant  licences^  upon  the  mere 
consent  of  the  natural  father  or  mother,  and  unless 
it  is  stated  that  they  are  likewise  the  lawful  Hather 
or  mother.  I  have  always  understood  that  the 
form  of  the  affidavit,  upon  which  licences  are  now 
granted,  was  originally  settled,  at  the  time  of  posi;^- 
ing  the  act,  upon  great  advisement  and  considei^ 
ation,  by  eminent  lawyers  of  both  professions. 

In  the  case  of  illegitimate  minors,  during  th^ 
lives  of  their  parents,  the  constant  course  has  been 
for  guardians  to- be  appointed  by  the  Court  pf 
Chancery,   whose  consent  has  been  supposed  Jto 
render  their  marriage  valid.      Many  marriages 
exist  in  this  country,  which  have  taken  place  .in 
thb  manner,  and  they  are  all  void^  if  this  is  not  ti^ 
ttne  construction  of  the  act ;  because  they  ha,y^ 
been  had  without  that  consent  of  the  parents^ 
which  the  act  otherwise  would  make  necessary  to 
sustain  their  validity. — If  it  is  argued,  howevei; 
that  this  is  an  improper  construction ; — ^The  pb* 
jeetions,  independent  of  all   authority  upon  the 
subject,  must  arise,  either,  in  the  ^rst  place,  from 
general  principles,  shewing  that  another  construe* 
ticm    is  necessary  or  expedient  to  be  adopted) 
or,  secondbf,  from  the  context  of  the  act  itself} 
or,  thirdly,  from  a  different  construction  of  the 
same  expressions  in  other  statutes  in  pari  materia. 
In  the  ^rst  place,   I  presume  that  it  is  to  be 
admitted,  that  the  father  and  mother  intended  by 
the  act,  are  to  be  the  father  and  mother  qjusdem 
generis,  they  must  be  both  parents  of  the  same 
description  J  not   a  l^al  father  and   an  illegal 

mother. 
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mdthef.     Now,  on  all  general  principles^  it  is  per-     ^"**  *'• 
fectly  clear,  that  the  only  father,  whom  the  law  of  ' 

the   country  has  lEirmed  with  the  pairia  poiestas^  ^^thMa^iygg. 
is  the  father  "  Quern  NuptiiB  deiiionsttant**    He 
only  is  the  guardian  of  his  child  by  law,  and  he  only 
may  delegate  that  trust  tb  another  at  his  death. 

The  only  cases  in  which  the  natural  parent  is 
Acknowledged,  ar6  cases  to  his  disadvantage,  in 
cJases  of  civil  concern,  or  by  way  of  restriction,  in 
such  as  are  of  a  moral  nature.  He  is  compelled  by 
later  statutes  to  maintain  the  child,  for  the  relief 
of  the  parish,  to  ease  it  of  the  charge  to  which  it 
i^  primarily  liable,  because,  before  these  statutes, 
th^  parish  alone  was  bound  to  maintain  it.  It  is 
laid  down  in  2  Bulstrode  844,  and  Bdtt  460,  that 
before  the  statute  of  the  18th  Eliz.  c.  S.  the  parish, 
where  the  child  was  bom,  must  maintain  it  till  it 
gained  a  settlement.  The  custody  of  the  child, 
therefore,  must  have  been  at  that  time  in  the 
hands  of  the  parish^  he  was^Rus  popuU,  and  there 
was  no  ground  upon  which  the  possession  of  the 
cihild,  could  have  been  assumed  by  the  fathen 
Even  since  the  enactment  of  that  statute,  it 
continued  for  some  time  a  matter  of  no  incon- 
siderable doubt,  whether  the  parent  had  a  right 
to  take  the  child  out  of  l^e  possession  of  tlie 
parish.  In  the  case  ofNewland  ▼.  Osman,  Bott4f60, 
there  was  the  opinionof  three  judges  of  the  Court, 
that  the  father,  under  such  circumstances,  agreeing 
tcf  maintain  the  child,  had  a  right  to  the  possession, 
and  they  referred  to  Saunder^^  Reports*;  But  I 
find  that  Mr.  Justice  Foster  says,  "  I  am  not  so 
*^  clear  in    these  points.     I   think  the  cslse  of 

^*  educating  bastard  children  is  hot  to  be  con- 

1 .1 1  —  ■  -  ■    ■  ■  I        ■     I    i  —  till  I 

*  Richards  v.  Hodges,  vol.  2,  p.  83. 

**  sidered 
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HoKNBK  o.    «  sidered  as  a  burden  to  the  parish  but  as  a  trust ; 
. L    "  and  that  it  should  not  be  easy  for  fathers  to  take 


34tbAr<^i799.  «  them  out  of  such  care  and  custody ;  the  statutei 

<<  is  express,  that  the  justices  shall  order  the  fiither^ 
<<  to  contribute  to  the  parish  for  the  maintenance 
<<  of  the  child.     Though  it  is  not  to  be  supposed 
**  that  fathers  will  destroy  their  bastard  cbildreii,: 
«<  yet  they  may  look  upon  them  as  a  burden  anidl- 
**  a  shame,  and  therefore  either  neglect  them,  of: 
*^  put  them  in  improper  hands^    The  resolutioni^ 
<<  and  orders  of  justices  of  the  peace  have  h^iNU 
**  grounded  upon  this,  not  for  requiring  secuiiiyv 
**  till  the  cliild  come  to  a  certain  age,  but  because.- 
«  the  order  extended  the  age  too  far ;  therefore  {^ 
**  am  not  so  clear.     The  case  in  Saunders  .wa%: 
«  only  his  own  opinion.''  —  Certainly  if  so  eauneiA> 
a  person  expressed  himself  in  such  a  way,  it  j|;^ 
enough  to  warrant  a  conclusion  that  it  continiitd 
to  be  a  matter  of  some  doubt,  long  after  the.> 
passing  of  that  statute,  whether  the  natural  fathcTt . 
had  a  right  to  the  custody  and  possession  ai>hm' 
child  against  the  parish.  ,    .       '•-, 

Though  this  may  now  be  settled,  still  he  CM*^ 
appoint  no  guardian  ;  and,  I  presume,  that  he  can- 
not legally  take  the  child  out  of  the  custody  of.^ 
the  mother,  in  which  it  is  deposited  by  nature  at  > 
its  birth ;  though  I  speak  with  all  necessary  caution 
on  a  point  belonging  to  the  learning  of  another, 
profession.  All  this  is  sufficient  to  shew  that  he  has . 
the  principal  burden  of  maintenance,  with  a  very 
small  degree  (if  any)  of  parental  authority. 

According  to  the  general  policy  of  the  law  in  mat-.- 
ters  merely  moral,  a  person  is  said  to  be  restramed: 
from  marriage  with  iU^timate  relations,  as  much 
as  with  legitjUnate  ones ;  because  the  rules  of  pro- 
hibition 
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hibition  of  marriage  arise  out  of  natural  relations ;     Horker  9. 

and  though  these  rules  (as  received  by  our  law) L. 

are  perhaps  carried  further  than  might  seem  neces-  •^♦^  ^«y  1799. 
sary,  on  mere  moral  and  natural  grounds,  so  far  as 
they  can  be  exactly  ascertained  by  mere  reason, 
yet,  as  they  are  taken  from  the  law  of  God,  and 
have  one  common  origin  therein,  they  are  all  con- 
sidered as  of  the  same  moral  nature  and  obligation. 
It  is  however  to  be  observed,  that  even  this  matter 
does  not  appear  to  have  yet  received  a  final  de- 
cision ;  because  I  see  that  in  the  case  of  Hams  v. 
J^l  *,  the  cause  was  adjourned,  and  therefore 
fio  decision  was  given  upon  the  question  ;  although 
undoubtedly  the  Ecclesiastical  Court,  the  proper 
forum  on  questions  of  that  nature,  conceived  that 
that  marriage  came  within  the  reach  of  the  pro* 
hibition. 

But  taking  it  to  be  sufficiently  settled,  as  I  con* 
eeive  it  is,  that  moral  restraints  do  attach  upon 
natural  consanguinity,  yet  certainly  it  is  not  to  be 
asserted,  that  the  absolute  necessity  of  parental 
consent  to  the  validity  of  the  marriage  contract  is 
considered,  in  law,  as  of  more  than  of  positive  and 
civil  institution.  Nothing  belongs  to  the  validity 
(rf*  that  contract  naturally,  (as  far  as  it  has  usually 
been  considered  and  treated  by  most  human  lav^s), 
but  the  consent  of  the  parties  themselves,  if  they 
are  of  an  age  capable  of  executing  the  duties  of 
that  contract.  I  desire  to  be  understood  as  ad- 
vancing nothing  upon  the  question  whether  human 
laws  have  considered  this  matter  rightly :  I  only 
assert  the  fact,  that  they  have  so  considered  it. 
For  nothing  can  be  more  clear  than  that,  by  the 
imiversal  matrimonial  law  of  Europe  before  the 

*  1  Ld.  Rap.  p.  68. 

A  A  Reform- 
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HdRKBR  w.    Refonnation,  the  consent  of  parents  was  not  te- 
'-  quired  de  necessitate  to  the  validity  of  the  contracL 


s4ib  May  1799.  Upon  this  footing,  the  matter  continues  in  every 

country  of  Europe  holding  communion  with  ths 
Church  of  Rome^  except  where  regulations  merely 
civil  have,  in  later  times,  introduced  a  novel  and 
peculiar  law  upon  the  subject.     Upon  this  footings 
the   matter  remained  in  many  Protestant  stirtes 
after  the  Reformation;  it  so  remained  amongst 
ourselves  till  the  time  of  the  marriage  act ;  and 
nothing  can  more  clearly  shew  than  that  very  nct^ 
how  much  human  law  is  in  the  habit  of  consids- 
ing  the  interposition  of  the  parent's  consent  as  of 
6ivil  institution  only*     The  power  is  given  to  one 
parent  exclusively;    upon  his  death  it  does  not 
survive  to  the  other  parent,  but  it  is  given  preftr« 
ably  to  any  stranger  whom  the  deceased  parent  hu 
thought  fit  to  nominate,  and  it  devolves  to  die 
surviving  parent  only,  in  defect  of  such  nominatioiL 
If  it  does  so  devolve  to  her,  it  continues  with  her 
only  during  widowhood ;  for  her  second  maniags, 
though  it  does  not  at  all  afiect  her  natural  charac- 
ter of  parent,  puts  an  entire  end  to  her  l^al  right 
of  consent  to  the  marriage  of  her  child,  and  traas- 
fers  it  to  the  public  magistrate.     Nothing   can 
more  satisfactorily  prove  how  much  the  matter  hss 
been  treated  and  moulded  as  under  the  entire  do^ 
minion  of  mere  civil  prudence.  —-As  to  the  necMs* 
sity  of  the  consent  of  any  guardian,  it  is  sufficient 
to  observe,  that  the  office  itself  is  a  mere  creatoie 
of  civil  institution. 

So  much  then  as  to  the  general  analogies  of  4ii6 
laWy  with  respect  to  the  rights  it  has  vested  m  f^ 
rents,  and  the  capacity  which  it  has  given  to 
children. 

iQ  Let 
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Let  us  next  look  at  the  context  of  the  act  to    hj^n"  f. 
see  what  is  to  be  deduced  from  thence.  ' 


Firstf  the  marriage  of  minors  is  to  be  had  with  ^^thM(^i799. 
the  consent  of  the  father.  Of  what  father  ?  I  take 
it  clearly  to  mean  of  the  legitimate  father  and  him 
only;  for  it  follows,  secondly f  the  consent  of  a 
guardian  lawfully  appointed.  But  how  appointed  ? 
J  presume  by  the  father,  under  the  act  of  parlia« 
ment>  which  gives  him  that  power.  For  there  aT'C 
only  two  modes  of  appointment  known  to  the  laws 
of*  ihis  country ;  by  the  father,  under  the  statute, 
and  by  the  Lord  Chancellor.  Now  the  guardian^ 
Uppointed  by  the  Court  of  Chancery,  is  not  intro- 
duced till  a  later  stage,  where  he  is  particularly 
described.  Consequently  the  guardian,  here  spokej)^ 
o^  must  be  the  guardian  appointed  by  the  father^ 
«id  the  father  who  is  mentioned,  must  be  he  who 
can  appoint  a  guardian ;  but  it  is  admitted  that 
that  power  belongs  only  to  the  lawful  father.  The 
fflther  therefore  dpoken  of  before,  must  be  that 
fiifeher,  and  that  father  only.  In  the  third  place, 
tiie  consent  of  the  mother.  If  the  natural  mother 
i6<  to  be  understood,  she  would  have  more  autho- 
thority  than  a  legal  mother,  because  the  right  of 
•  giving  consent  does  not  devolve  upon  the  legal 
mother,  till  in  the  third  instance,  viz.  in  case  of  a 
defect  of  appointment  of  a  guardian  by  the  father. 
But  the  natural  mother  would  be  entitled  to  give 
'«  valid  consent  in  the  second  instance^  as  the  natu« 
>ral  father  can  appoint  no  guardian. 

If  the  illegitimate  father  is  to  be  considered  as 
''■  ^pable  of  giving  a  valid  consent,  is  it  every  illegi- 
timate father?  certainly  not^  because,  in  many 
cases,  no  satisfactory  evidence  can  be  given  of 
paternity.    What  evidence  is  to  be  required  to 

A  A  2  establish 
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HoR-CT  #.     establish  that  point  ?  Not  his  own  testimony  ;  be- 
cause  a  man  cannot  be   allowed,  upon  his  onrii 


ti^  May  1799-  claiiu  aud  assertion  only,   to  make  his  camttt 

necessary  to  the  marriage  of  another  person.    Or 
is  it  to  be  proved  by  the  filiation,  in  the  niamier 
directed  by  the  act  of  parliament,  'for  the  spediU 
puqpose  of  ascertaining  the  settlement  of  thte  child? 
Supposing  that  this  evidence,  which  the  Idw  ifltt 
provided  for  the  special  purpose  of  exon^ratiVi^ 
the  parish,  and  for  that  purpose  oply;  ds  ikt^^ 
appears,   is  to  be  borrowed  and  a\>pli^d'^^ilfli 
purpose,  it  will  not  answer  the  exigenciek'^bfi^^i^ 
C9>ses;  it  would  not  in  the  present  case;  ^^^'fi& 
fsvLch ^J^tion  has  been  proved,  or,  t  pi^e'^umte,  bA 
be  prpved.     But,  supposing  such  ffliatibh,"wHtt 
sort , of  paternity  is  acquired  by  it?  In  th^'itogib^ 
of  the  statutes,  he  is  stiled  the  putative^  fatffefi^M 
is  still  recognized  only  as  a  father  by  m'ere  ttpiki^ 
tion  ?  Is  it  then  to  be  asserted,  that  this  Ti^t  W 
giving  -consent  belongs  to  every  father'  tieli6'is'«A 
merely  by  reputation  ?  If  that  is  to  be  adMiMdS 
can  any  thing  be  more  uncertain,  any  thing'  rtiik^ 
lax,  t;o  serve  as  the  foundation  of  a  right  ^dftllifli 

■  ■ 

nature?  In  what  manner,  and  on  what  prdbf^'is 
the  licence  to  be  granted,  if  it  is  not  to  be  giuif66id 
to  every  such  father?  In  what  way  is  it  id'lte 
shewn  at  the  time  of  granting  that  licence,  that  he 
has  that  popular  repute  in  the  requisite  dedi^eef 
is  the  acknowledgement  of  the  paity,  the  tiUBun« 
tenance  and  education  of  the  child,  to  be  called' in 
in  aid  ?  If  the  mere  affidavit  of  the  father  h  bot 
sufKcient  for  the  purpose,  in  what  way  ik  that 
evidence  to  be  obtained  ?  Or  is  a  licence  td  bi^ 
granted,  leaving  the  question  of  the  validity  of  the 
fnarriage  open  to  future  discussion^  and  to ;  the 

9       *  chance, 
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^^Dce,  that  if  any  dispute  arises,  evidei>ce  may     ^J*""*'' 
be  obtained  to  prove  the  acknowledgement,  the 


maintenance  and  education,  and  the  general  reputa-  a4ih  a%  1799. 
t|on  ?  Can  such  a  licence  with  propriety  be  granted  ? 
Now  let  us  see  what  are  the  rule*  of  law  upon 
the  construction  of  statutes  in  pari  fnateria4 
.  ..{take  it  to  be  universally  true,  ahtiost  without 
^y  exception,  that,  in  all  other  acts  of  parliament, 
tl^ ,  tii^e  of  father  belongs  only  to  him  who  be- 
iqpiues  so  in  the  manner  known  to  and  approved  of 
by  the  law.    Every  other  father,  in  the  language 
9]^ the  law,  is  only  a  father  by  repute,  of  an  illegal 
^i>d  disreputable  character;   a  character  not  dt* 
Jlj^our  and  reverence,  but  of  discredit  and  shame. 
tf\,  idl  other  statutes,  relating  to  the  civil  rights  of 
jf^i^er  an4  child,  they  are  the  father  and  child 
k^own  to  and  recognized  by  the  law. -^  When 
jtt^  considered  that  this  is  a  statute  which  gives 
^rong  privileges  to  parents,  privileges  unknown  to 
^be,ancient  law  of  the  country,  what  reason  is  there 
tjQ, presume,  that,  in  this  single  statute,  the  words 
i|]t^ovild  have  a  larger  construction,  in  order  to  com- 
ji^unicate  such  important  rights  to  persons  to  whom 
t^elaw  does  not,  in  other  cases,  give  any  ?  and  who 
heaf*  the  title  of  parents,  not  as  a  title  of  honour 
^nd  privilege,  but  of  discredit  and  disability  ?    Noir 
)s  it  necessary  on  account  of  the   minoi^s  them- 
4ii^Lves,  since  they  cannot  fail  to  find  that  protection, 
wtfijch  it  has  been  the  wisdom  of  the  law  to  pro- 
yidje,  in  the  appointment  of  a  guardian,  by  the 
authority  of  the  Court  of  Chancery. 
.;  Attending  thus    to  the   universal  policy  and 
^morality  of  the  laws,  to  their  language  in  general, 
vand  tq  that  which  is  especially  used  in  this  act, 
.1  cannot  but ,  be  of  opinion,  that  it  was  the  inten- 
tion of  the  legislature,  dare  jura  maritis  only,  to 
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HoRME*  V.     give  a  power  to  lawful  parents  alone ;  and  t|i*t 
natural  parents,  though  parents  de  factor  are   Q€|^ 


\Kx\^May  1799.  the  parents  intended  by  the  act.  —  So  much  for  the 

question  upon  principles;  how  stands  authpiity 
upon  the  matter  ?  In  the  first  place,  private  autho- 
rity speaks  negatively  at  least  to  this  ^ect*  Mr. 
Justice  Blackstone^  it  is  observable,  where  he  treats 
of  the  peculiar  powers  of  legal  parents,  expres^lir 
mentions  this  consent  as  belonging  to  them  * ;  whep 
he  speaks  of  the  power  of  natural  parents  it  v^wlt 
then  enumerated,  though  it  must  have  occurred 
to  him ;  and  therefore  it  is  to  be  inferred  thipt, 
according  to, his  judgment^  it  is  a  power  wtufih 
belongs  to.  one  description  of  parents  only.        ^ : . 

I  observe  that  the  learned  Editor  of  .the  UA 
•edition  of  The  Commentaries  has  laid  it  down,  rthat 
it  has  been  decided,  '^  that  if  a  bastard  man^ 
^<  under  age  by  licence,  he  must  have  the  coMWt 
^'  of  his  putative  father,  guardian,  or  moth^^  ns> 
"  cording  to  the  statute.**  t  If  the  observatic^is 
to  be  understood  according  to  this  arrangement^  I 
cannot  agree  that  it  has  been  so  decided**  |^ 
what  guardian  can  be  so  interposed  between.  >t)ie 
tnatiu'al  father  and  mother  ?  <  ^{^ 

As  to  public  authority,  there  has  undoubt^y 
been  a  decision  of  a  very  high  Court,  which;  has 
created  the  only  difticulty  presented  to  my  a)pd 
upon  the  subject;  I  mean  the  case  ofThe.JJjjiigti'. 
The  Inhabitants  of  Edmonton  t ;  •.  for  the  GasM>f 
The  King  v.  The  Inhabitants  of  Hodnette&tabli^kfid 
no  more  than  that  natural  children  arewithia^ 
provisions  of  the  act.  But,  in  the  case  of  The 
King  v.  Edmonton,  I  cannot  deny  that  the  present 
question  did  arise  ;  and  I  am  as  little  disposed  to 

*  Vol.  1.  c.  16.  p.  452.  t  Vol.  1.  p.  458,  n.ll. 

'  '^  t^^a'antt,  p.  341.  "  •   .!  ^ 

denyi 
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deny,  that  the  express  decisions  of  the  Court  of    ho»nir». 
King's  Bench,  in  the  interpretations  of  statutes. 


even  in  re  ecclesiasHcd^  are  authorities  of  a  very  ^^i^M^M9% 
binding  nature.  But  I  hope  I  may,  without  vio- 
lating that  reverence  which  I  owe  to  such  an  au- 
thority, permit  myself  to  observe,  that  it  is  a  case 
which  stands  single  —  that  it  is  in  that  class  of 
cases  which  are  usually  considered  as  most  open 
to  the  revision  of  the  Court ;  I  mean  the  class  of 
settlement  cases ;  and  that  a  question  of  the  va- 
lidity of  marriage  is  in  that  Court  a  questi(Mi  of 
incident  merely ;  and  what  has  still  more  impor#- 
tance  with  me,  high  as  the  authority  of  such  a  de- 
cision must  be,  even  with  all  these  deductions^  it 

.'  18  opposed  by  the  uniform  interpretation  of  the 
statute^  given  by  the  Court  of  Chancery  since  the 

'  passing  of  the  act ;  a  practical  interpretatign^ 
which  has  been  constantly,  as  I  understand,  acted 
Hpon  by  the  interposition  of  its  authority,  in  the 
appointment  of  guardians  in  such  cases.  Under 
this  opposition  of  authorities,  it  will  not,  I  hope> 
be  deemed  too  much  for  me  to  remark^  that  thia 
Court  is  rather  left  more  to  its  own  views  of  the 
subject,  than  if  such  a  decision  had  stood  without 
any  opposition  at  all. 

If  then  I  am  called  upon  to  decide  this  case,  I 
have  already  intimated,  that  attending  to  the 
general  policy  and  morality  of  the  law,  to  the 
principles  of  interpretation,  and  to  the  language  of 
the  legislature  in  this  and  other  similar  statutes,  I 
am  led  to  conclude,  that  the  consent  of  the  natural 
parent  is  not  that  consent  which  this  act  requires 
to  be  given,  as  essentially  necessary  to  the  valid 
marriages  of  illegitimate  children.  At  the  same 
time  it  is  proper  for  the  party  to  recollect,  that  a 
different  opinion  has  been  delivered  upon  this  point. 

A  il  4  It 
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HoRvRRt;.     It  is  likewise  proper  that  he  should  be  af^iised^ 

, that  in  the  case  of  Tlioroton  w  Thoroton^  in  the 


2ithA%i799.  Court  of  Arches  *,  and  aflerwards  in  the  Dele- 
gates ty  a  separation  for  adultery  was  founded  upon 
a  marriage  of  this  description. -^  And  alt^HJ^Lf^ 
that  matter  of  the  marriage  passed  sub  szlcntia^  nb 
objections  to  its  validity  having  been  pointed  out 
to  obser\'ation,  yet,  as  it  was  not,  and  could  not 
be,  dissembled  in  the  libel,  I  cannot  take  upon 
mysdf  to  assert,  that  it  did  in  no  degree  fall  under 
tlie  consideration  of  the  Court  in^  the  dedsioia-  of 
that  case*  It  will  be  for  the  paity  to  apply  tkes^ 
suggestions  to  the  secuiity  of  his  owafutiifie  cw* 
duct,  as  he  may  be  best  advised.  But  my  opiuiopi^^wa 
tbequi^oa  brought  before  me,  is^  that  them^orpage 
isinot  conformable  to  the  statute,  aud^that  it:i3^ 
duty,  to  pronounce  that  it  is  null  and  void^  tti  v  f' 

<ip».i»        iili»««i;i»ii»»i»iii  ■  111  I  III  iii.ii  »tti>i  »iA<^»^4^ 

^^96th  January  1797.  f  2Ut  J%*n«iy  1799l  *  *7{|' 

X  In  the  ca9e  of  Prie»tl»f  ?.  Hughes,  April  20th  liS09«  P^^m 
iiniue  directed  by  the  Master  of  the  Rolls  to  the  Couft  of  Kings 
Bench,  respecting  the  validity  of  a  marriage  of  this  aescnpoon,! 
^t  Court  certified,  in  the  following  terms:  —  '*'Tlii8  disb'liii 
**  been  twice  togued  before  us  by  counsel ;  we  \krt  cousijbttd 
^  4tf  and  are  of  opinion,  that  all  marriages,  whether  of  l^timttei 
**  or  Ulogittmate  persons,  are  within  t^i^  g£?iei;al  popyisifip  f^J^ 
**  statute  2Gth  Geo,  2d,  chap.  33.  which  requires  all  marriages  to 
*'  be  by  iWns  or  Licence ;  and  that  thie  consent  of  the  natural 
"nfiothef  tb'  the  marriage  by  licence  of  iirt  lUegFtimat^  mittA^fe 
**  not  a  sufficient  consent,  within  the  llth  seetibn*of  ikttt'ibli 
"  ^Qsequent^  tiiat-tha  marriage  had  and  aoleDwi;Ked  bdC^reeor 
*' jblfe  said/o^^  Wynm  Hughes^  and  Jfuie  the  mother,  on  the 
^  9th  September  1 792,  in  manner  aforesaid,  was  not  a  good  and 
''  lawful  marriage,  but  was  void  by  force  of  the  said  statute  of  tiie 
••  BW  (kh.  2d,  chap.  33.  «  ELLEKBOROt)^.  ♦ 

i*'^      '  ^*  S.  L£BlAvc.(1:< 

\?;H:^     ..      .  ;.  ••  J.  Baii^ht.  /     ,|, 

Mr.  Justice.  Gro$e,  dissentient  for  reasons  ussiened   bv  hixn. 
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OLH^ER    V.  OLIVER. 

T^'UlS  was  a  suit  brought  for  restitution  of  con-  astii  j«wf  isoi. 

jugal  rights  by  the  liusband,  in  which  a  plea  of  Restitution 
criieity  set  up  on  the  part  of  the  wife,  and  a  prayer  ^  hiT^cwm 
for' separation,  were  not  established.  allegation^— of 

V  ,<.  ,, .  erwity  in 

menacing  and 
'-     'Judgment.  intuUing  treat- 

*SSr  WiUiaffi  Scott.-^Thx^  is  a  suit  brought  by  f^diVorci"™'^" 
Th6mas  Oliver  aga^st  \Franeds  Olixyer^  his  wife,  su«a15ied"^  the 
tor  restJtfttiott  of  Conjugal-  rights.'  The  marria^  is  ^Jjt^io„  j^. 
p^'oved ;  the  husbiand  therefore  is  entitled  'to  \tfeat  ^'^^ 
he'prays;  uhles^  some  circumstance  has  ^prived 
hifh  of  it:*    Mrs.  Ofitw  ha*  given  in  ain  allegsltiony 
in  which  she  pleads  that  Mr.  Oft't^er  hdd  be^n  ^Ity 
of  cruelty,  and  prays  to  be  divorced  from  him. 
She  has  examined  seventeen  witnesses  to  that  plea, 
ftftd  upon  their  evidence  I  am  to  determine  *  the 
ckuse.    If  he  has  treated  her  in  the  manner  pleaded^ 
it  will  undoubtedly  be  a  sufficient  bar  to  the  action, 
and. she  will  be  entitled  to  a  sentence  of  sepaira^ 
tion ;  on  the  contrary,  if  there  is  not  that  BUffi- 
dent  proof  which  the  law  requires,  it  will  be  her 
duty  to  return  to  her  husband,  and  endeayour  to 
spend  the  remainder  of .  her  days  in  peace  and ' 
mutual  kindness. 

"  •  The  marriage  took  place  in  JuneV799;  when  her 
former  husband  had  been  dead  about  a  year.  The 
anntts  luclus  was  passed ;  but,  during  that  interval, 
it  appears  she  had  entangled  herself  with  some 
connection^*  tending  to  a  matrimonial  union  with 
Mr.  Bond:  and  it  is  stated  in  the  evidence,  that 
there  had  been  ah  action  brought  by  that  gentle- 
man. 
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olitie  v.     man,  for  a  breach  of  promise  of  marriage, 

failed.     It  appears,  however,  that  she  expressed 


ssthJiciMisoi.  great  agitation  of  mind  about  it,  during  its  de- 

pendance ;  it  therefore  ^maj  be  presumed  to  have 
been  an  action  instituted  not  without  some  fouow 
dation.  It  appears,  by  the  evidence  of  Dr.  Lake^ 
that  this  lady  is  not  always  very  well  founded  in 
her  complaints,  and  that  she  is  rather  apt  to  view 
things  in  erroneous  and  unfavourable  lights.  '  Mr. 
Burchell  says,  *<  that  an  action  was  Inrought  by  a 
<*  gentleman  of  the  name  of  B<md  against  Mn. 
*^  Oliver  for  a  breach  of  promise  of  marriage ;  that, 
*^  though  he  has  never  heard  Mrs.  Olher  abuse  or 
insult  her  husband,  he  has  heard  her  charge  hiai, 
with  having  involved  her  in  that  action,  by  hk 
**  precipitating  her  into  this  marriage ;  adding  at  the 
*^  same  time,  that  if  she  had  not  been  hurried  into 
^*  it,  she  should  never  have  suffered  what  she  did.** 
This  really  appears  very  like  a  habit  of  shifting 
off  very  much  fh>m  herself  the  consequences  tff 
her  own  act,  on  a  person  who  is  not  at  all  answei- 
able  for  it.  The  lady  was  arrived  at  those  yeafti 
of  discretion,  when  she  must  be  supposed  to  ha?ie 
b^n  capable  of  judging  of  her  own  conduct,  and 
her  own  interests.  I  can  consider  it  only  as  her 
own  act  and  deed,  done  with  her  eyes  open,  aftd 
with  the  perfect  knowledge  of  all  other  engage- 
ments, which  she  might  have  entered  into ;  I  think 
therefore  this  was  a  complaint  very  improperly 
brought  against  her  husband. 
•.  Dr.  Lake  says,  "  she  was  very  apprehensive  of 
*^  tiie  consequences  of  the  trial,  and  spoke  with 
"  considerable  warmth  and  vehemence  against  Mr. 
**  Bondf  and  against  Mr.  OUoer,  in  general  terms 
^<  of  reproadi ;  and  that  she  considered  the  object 

"of 
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"  of  each  of  them  was  to  make  a  prey  of  her,  and     oliteb  ». 

f)  LIVE  ft 

"  to  get  what  they  could  of  her  property.**     This 


sort  of  language  strongly  leads  one  to  presume  asthjimeisoi 
that  the  complaints,  made  by  this  lady,  against 
other  persons  are  not  always  founded  in  justice  or 
truth.     It  appears  that  Mr.  Oliver  followed  the 
business  of  a  watchmaker,  and  likewise  that  of  a 
dissenting  preacher,  —  what  his  profits  were,  arising 
from  these  two  occupations,  I  have  no  means  o£ 
knowing ;  but  it  is  reasonable  to  suppose  they  were 
of  decent  amount,  such  as  two  such  employments 
might  be  expected  to  produce.     Some  imputations 
have  been  thrown  out,  that  he  was  in  a  very  infe- 
rior situation  of  life  ;  it  is  clear,  however,  that  he 
was  not  ii;]^  circumstances  of  necessity,  and  that  the 
union  of  two  such  persons,  was  not  unauited*  to 
piroduce  mutual  comfort)  so  far  as  property  could 
secure  it. 

;;  Upon  the  marriage,  the  lady,  having  very  con- 
siderable property  of  her  own,  kept  it  in  her  own 
giraap,   transferring  to  her  husband  only  a  very 
lOiall  proportion  of  it.     Mr.  Oliver^  on  becoming 
^er  husband,  was  at  least  her  equal,  if  not  her 
^  wperior.     It  is  the  law  of  religion,  and  the  law  of 
this  country,  tliat  the  husband  is  entrusted  with 
ai^thority  over  his  wife.    He  is  to  practise  tjen^er- 
QGSs  and  affection,  and  obedience  is  her  (luty ;  and, 
|p  taking  the  cliaracter  of  wife,  she  is  to  take  upon 
herself,  at  the  same  time,  the  duties  attached  to  it. 
It  may,  perhaps,  be  apprehended  with  some 
reason,  that,  where  there  is  much  disproportion  of 
fortune,  so  placed  originally/  and  so  tenaciously 
retained,   much  harmony  is  not  likely  to  be  a 
lasting  result.    No  situation  is  more  calculate4  to 
produce .  the  oontroveraiei  that  bdong  to  Meum 

and 
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Oliver  r.     and  Ttittm.    Arrangements  may   be  madcf  Hilffi- 
"^^*'      ciently  consistent  with  mutual  affection  and- con^ 


25th/K«ei80].  venience ;   but  none  such   appear  to  have  been 

resorted  to  in  the  present  ease.  Here  the  husband 
was  scarcely  on  a  proper  footing :  The  carria^ 
was  always  considered  by  the  servants^  as  ea^ 
clusively  belonging  to  their  mistress  ;  they  Ickdcdd 
up  to  her  alone;  and  the  husband  is  placed  in  d 
situation  of  degradation,  which  must  give  Both 
considerable  uneasiness,-— on  her  part  to  roamt^ih; 
and  on  his  part,  to  suflfer  it.  /      .     \,.x.\ 

The  charge,  brought  by  the  wife  against  tbd 
husbaiid,  consist  partly  of  words  of  fldiitise  iand 
reproach,  ahd  paitly  of  acts  of  a  harsh  a:nd'Of>pnfat. 
sive  nature.     Of  words,  it  is  sufficient  to  tejf^ 
that,  if  they  are  words  of  mere  present  irritatio^ 
however  reproachful,  they  will  not  ennbte  tin 
Couit  to   pronounce   a  sentence  of  separatMi 
She  must  try  to  disatm  them  by  the  weapcxps^of 
dVitity  and  kindness;  and  if  they  fail  i(A8 mu 
fortunately  they  often  will),  the  law  of  this^coontf^ 
requires,  that  she  should  submit  to  the  misfortune^ 
as  one  of  the  consequences  of  her  own  injndicioas 
choice.     Passionate  words  do  not,  according  to^the 
vulgar  observation,  break  bones ;  and  it  is  better 
that  they  should  be  borne  with,  than  thftt  domestie 
society  should  be  broken  up,  and  a  husbairtd  aid  a 
wife  thrown,  'in  loose  characters,  upon  the  world; 
Words  of  menace,  importing  the  actual  danger  of 
bodily  harm,  will  justify  the  interposition  of  the 
Couft,  as  the  law  ought  not  to  watit  till  the  mischief 
\A  actually  done.     But  the  most  mnocent  and 
deserving  woman  will  sue,  in  vain,  for  its  intet% 
forence  for  words  of  mere  insult,  however  gaUin^; 
atld  still  less  will  that  interference  be  given/ if  the 

wife 
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yn£e  has  taken  upon  herself  to  aveDi?e  her  own     Oliver  v. 

Oliver. 

wrongs  of  that  kind,  and  to  maintain  a  contest  of 


retahation.  That  the  husband  did,  in  various  *iftch«^«*^i8oi- 
instances,  insult  his  wife  by  words  of  abuse  is,  I 
think,  sufficiently  established  in  this  case  ;  and  it 
will  be  his  duty  to  reform  such  habits,  if  his  wife 
should  return  to  his  society*  The  words  used  by 
him  are  certainly  sufficiently  rude ;  but  the  feelings 
of  disappointment  and  dissatisfaction,  in  the  breasts 
of  persons  of  coarse  education,  naturally  enough 
find  their  way  from  their  mouths,  in  no  very  refined 
language,  and  sometimes  with  more  violence  of 
sound  than  meaning.  And  I  am  not  convinced 
that  I  am  to  impute  to  this  person,  a.  real  desire  of 
xnakii^  his  wife  miserable.  He  is  said  to  have 
threatened  "  to  horsewhip  her/'  On  another  occa- 
Mn,  «<  that  he  would  send  her  to  Bedlam."  Only 
^me  act  of  real  violence  is  imputed,  but  in  what  man- 
ker  proved?  The  witnesses  are  hardly  worthy  of  the 
confidence  of  the  Court.  One  of  them  is  her  niece ; 
the  incorrectness  of  whose  deposition,  I  am  willing 
to< impute  to  mere  want  of  recollection;  but  still  I 
must  consider  it,  on  tliat  account  alone  (if  I 
restrict  it  to  that)  as  unsatisfactory.  Another 
witness  is  a  child  of  fourteen  years  of  age,  who 
may  have  taken  a  wrong  impression  of  what  passed. 
The  third,  is  the  cook,  who,  from  her  situation  iti 
Ihe  kitchen,  could  know  little  but  what  she  received 
from  report;  and  she  is  likewise  subject  to  an  ob- 
servation that  materially  affects  her  credit.  On  her 
examination  in  chi^  she  confines  her  descriptioi^ 
of  all  the  foul  language  tliat  passed,  to  the  mouth  c^ 
the  husband ;  but  when  pressed  by  the  interrogap 
tories,  ^e  adaiits  that  the  wife's  moutb.was  equally 
gifled ;  that  there  was  much  wiofigling  l^tw^en 

the 
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Oliver  v.    the  parties,  and  that  the  one  was  as  much  in  faoH 
'      as  the  other.     Another  witness,  a  servant,  Henry 


tixh  June  \  sou  J)eany  seems  throughout  to  have  looked  to  his 

mistress  as  Sijemme  sole^  instead  of  looking  up  to 
Oliver  as  his  master.  In  fact,  the  account  of  all 
the  servants,  in  this  family^  seems  to  have  been 
enlisted  to  their  mistress,  in  a  degree  that  c^s  fix 
much  jealousy,  in  the  Court's  estimation  of  their 
credit.  This  very  person,  a  very  young  man,  IB 
proved  to  have  declared,  in  direct  terms,  to  anotile^ 
witMeas,  that  if  he  had  such  a  wife,  he  would  do- to* 
•  her  what  Oliver  had  only  threatened  to  do.  ♦ 

A  material  witness,  materially  discredited^  ii 
I  think,  the  party  herself,  on  whose  complaints  tbe' 
whole  of  the  present  application  to  the  Court  iti 
founded.  Here  is  a  woman,  at  an  advanced  tktat 
of  life,  making  a  charge  against  her  husband,  that 
he  was  .the  author  of  her  own  precipitate  marriage. 
When  I  see  such  absurd  complaints  brought  for-* 
ward,  I  feel  that  strong  deductions  are  to  be  made 
from  .the  testimony  of  the  other  witnesses,  even  if 
no  contradictions  of  their  own  were  opposed. — Tto 
testimony,  in  support  of  such  a  case,  must  be  extras 
VAgant  and  high  coloured.  But  the  fact  is,  that 
there  are  contradictions  of  their  own.  Margaret 
Thomas  admits  ^'  that  she  does  not  know  whe^ 
**  fiiult  it  was ;  that  it  appeared  to  be  as  much  of  arte 
<♦  as4li^  other/'  Dean  tells  Mary  Owen,  one  of  the 
most  credible  witnesses  of  the  whole  set,  that  h^ 
would  use  correction  and  restraint,  if  he  had  such 
a  wife.  To  look  to  witnesses  of  higher  station. 
Dr.  Lake,  who  visited  the  iamily,  and  who  does  not 
itppear  to  have  any  bias  upon  his  mind,  that  inclines 
him  to  either  party,  speaks  of  her  as  a  person  #f 
asperity    of  temper,  and  as  cheerful  when  not 

provoked  ; 
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jftmoked  ;  ^^  and  he  Mnks  he  must  say,  that  she  has    Oliver  9. 
"  not  a  very  bad  temper."  Such  is  the  doubtful  and      ^"^''' 


moderate  panegyric  which  he  has  to  give  her.  25th  Junn soi. 
He  says,  that  when  he  visited  them  after  their  mar- 
riage, he  cannot  say  that  Mr.  Oliver  treated  her 
with  disdain ;  but  there  was  a  good  deal  of  wrang- 
ling and  jarring  between  them.  There  was  an 
unhappy  want  of  accommodaltion,  very  much  in- 
creased, undoubtedly,  by  the  unequal  circum- 
gtances  in  which  the  parties  were  placed,  which 
could  only  be  removed  by  tempers  happily  formed. 
There  is,  however,  nothing  in  the  evidence  to 
charge  Mr.  Oliver^  with  being  the  sole  cause  of 
these  quarrels ;  which,  owing  to  the  situation 
in  which  he  was  placed,  unless  with  a  very  mild 
and  amiable  temper,  could  hardly  have  been 
avoided. 

*A  second  witness^  says,  **  that  he  visited  them, 
**  and  this  very  shortly  after  their  marriage  :   Mr. 
<<  Oliver  began  to  treat  his  wife  with  the  greatest 
«<  disdain  and  contempt,  &G.&C.''  But  when  I  find 
this  witness,  in  answer  to  an  interrogatory,  speak- 
ing of  a  transaction  happening  in  his  own  presence, 
I  camiot  think  that  all  the  inflammable  matter  was 
on  the  side  of  the  husband.     He  says  ^*  that  he 
^  was  in  company  with  the  parties  about  January 
*'  1799f  when  Mrs.  Oliver  flew  into  a  passion,  be- 
*^  cause   Mr.  Oliver  smiled  at  deponent's  caUing 
•*«ome  elderly  ladies,  who  lived  at  Kensington, 
^*  old  tiJ)bies ;  and  she  then  proceeded  to  reproach 
*«ther  husband  with  their  inequality  of'  situation, 
^^and  imputed  to  him  the  unworthy  motive  of 
^  having  married  her  for  the  sake  of  her  money.''^*- 
That  she  should  be  in  a  passion  at  his  smilhig  at 
a  things  so  perfectly  inoflfensive,  as  that  was  to- 
wards 


25th  June  1801. 
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Oliver  ».  wafds  berself,  is  behaviour  of  an  extremdly  im- 
proper kind  ;  and  there  cannot  be  a  doubt  but  tkut 
the  expressions  made  use  of  by  Mr.  Olfoer^  on  thtt 
occasion,  at  least,  were  the  consequences  of  that 
behaviour.  —  I  will  not  apologise  for  this  indecent 
language,  nor  defend  the  pn^riety  of  those  ex- 
pressions. I  cannot,  however,  but  advert  to  the 
manner  in  which  they  arose,  in  answer  to  an-  im- 
putation cast  on  him  of  a  very  opprobrious  nature: 
and  with  reject  to  the  offence,  against  the  deli- 
cacy of  this  lady,  I  cannot  he)p  thinking  ttmtn 
much  lessened,  when  I  see  it  in  evidence,  that  she 
i*elates  something  that  passed  between  hersdf,  and 
husband,  in  the  privacy  of  the  marriage  bed. 

This  is  the  general  eflfect  of  the  evidence^  fli 
•lulled  to  words  of  reproach :  and  I  do  net  xkitk 
there  is  that  entire  balance  of  ill  conduct  oil  tlm 
part  of  the  husband,  that  would  induce  me  to  pro* 
nouuce,  that  this  lady  has  been  causelessly  insuJioi 
in  the  manner  pleaded.  The  utmost,  that  I  cMi 
allow  is,  that  there  are  faults  on  both  sides ;  ami 
that  the  lady's  temper  has  incurred  some  dtgmn 
of  blame,  in  using  expressions  which  it  would  haM 
been  much  better  to  have  omitted ;  <<  tbat  ef 
*^  having  maiTied  a  beggar,  and  ri^ed  him  to  a 
<<  coach'' —  and  such  other  language,  as  a  husband 
cannot  but  feel  great  resentment  on  its  bring 
applied  to  him. 

The  next  charge  is,  that  oi  having  used  words 
of  menace ;  from  which  the  Court  is  to  infer  iKNfify 
injury ;  '*  that  he  would  lock  her  up  in  a  room,  and 
^<  horsewhip  her,  and  that  he  would  send  her  to 
^  Bedlam.*'  I  have  already  observed  upon'  tlie 
credit  due  to  Dem^  who  has  spdken  to  this  pwl^of 
the  plea ;  and  I  cannot  but  think  that  the  atevf-he 

has 


CONSISrPORT  CODRT  OF  LONDON.  369 

tes  delivered  in  his  d^osition  is  highly  incredible     oliveh  v. 
itfits  own  nature.     He  says,  "  he  came  into  the 


'^toom  while  the  family  were  at  Brighttmy  and  he  i^^JtMe  isoi 

•*  observed  his  mistress  in  tears,  and  Mr.  Oliver  in 

*^  a  violent  passion  with  her,  which  he  discovered 

<<  to  have  arisen  from  some  dispute  about  polit 

*«  ties,  and  that  Mv.QUver  said,  if  she  used  that 

*•  language    again,   he    would    horsewhip    her." 

How  is  that  confirmed  ?    Mr*  BurcheU  speaks  of 

c^'no  such  behaviour ;  she  thinks  it  arose  out  of 

the  unhappy    temper  of   Mrs.0fe;er.      Another 

nHttt^s  gives  a  very  candid  opinion  ;  she  impute 

tite  blame  to  both,  and  in  the  strongest  terms 

denies,  th^  she  heard  any  language  of  this^  sort^ 

The  other  words  of  menace  are,  that  Mr.OUver 

Mid  sometimes  —  '^  that  she  was  mad  ^  that  he  UM 

^^ihe  liet^vants  to  take  notice  of  her  at  the  full  of  the 

•«  nioon,  and  that  they  would  observe  a  change  in 

^•'  her.*'  Possibly  this  might  be  the  impression  on  the 

itand  of  the  man :  If  it  was,  am  I  to  consider  it  as 

tUt  language  of  mere  invective  and  abuse  ?  As'to 

4i^  threat  of  sending  her  to  Bedlam,  there  are  no 

Illnesses  who  speak  to  the  use  of  sudi  words  p  but 

luppostng  them  to  have  passed,  and  to  be  sc^ 

'ciently  proved,  they  do  not  provfe  midice ;  for  they 

jQ^ht  be  the  expression  of  a  real  opinion,  even 

though  erroneously  formed. 

I  come  now  to  acts  of  violence  ;•  and  I  think 
ther6  is  only  one  described  j  -^  "  that,  in  a  coach 
*<  itt^  Piccadilly f  he  held  up  a  knobbed  stick,  and, 
««  with  the  greatest  fiiry,  threatened  to  strike  her  j** 
but  he  did  not  actually  strike  hen.  It  is  a  bHnd 
^^bunt  of  tiie  matter  that  is  given  by  the  ^eoach- 
9iin/  the  only  witness  produced  ;(«the  tmnsaclidn 
passed 'after  itwa»  dark,  afiftcoi^  tberafore  be 

B  B  very 
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^o'r*  *'*     ^^^  indistinctly  seen  by  the  coachman  on  the 
outside,  sitting  as  those  persons  usually  do.    Of  the 


*5th  Jmm  1 801 .  commencement  he  knows  nothing.     The  all^ation 

states,  ^*  that  she  alarmed  the  coachmsufi,  and'got 
**  out  of  the  coach,  and  went  to  Mr.  Pollock's  house 
^*  for  assistance.''     To  him  she  gave  an  alarming 
aocount  of  what  had  happened  to  her  in  the  coach, 
but  it  does  not  seem  to  have  alarmed  that  gentle 
man  very  seriously  ;  for  his  advice  to Jier  was  to 
return  into  the  coach,  and  go  home,  which,  after 
iiome  repugnance,  she  does,  and  home  she  goes; 
No  person  is  produced,  whom  these  cries  of  miur- 
der  must  have  summoned  to  her  assistance ;  fir 
everybody  knows,  that,   in  this  great   towii»  b 
-prompt  assistance  would  be  given  to  a  wife  calling 
upon  their  humanity,  for  protection  from  a  hw- 
4>azid's  attempt  to  murder.      In  short,  there  is 
iiothing  but  het  own  account  of  the  matter  given 
in  the  allegation.     Much  of  that  account  may- be 
imputed  to  nervous  agitation,  arising  upon  a  coo- 
test  which  b^an  in  the  dark,  and  passed  in  tile 
dark;  and  what  its  real  character  was,  must  rt- 
main  in  the  dark ;  for  seeing  how  little  the  alle- 
gation is  in   general  supported  by  evidence,   I 
cannot  confidently  presume,  that  tl^  unsupported 
-representation  of  this  occurrence  is  perfectly  cor- 
rect 

The  next  fact  charged  is,  that  she,  being  kept 
in  a  constant  state  of  irritation,  and  her  illness, 
occasioned  thereby,  increasing  upon  her,  she  re- 
quested him  to  join  with  her  and  Dr.  Liike  in 
prayer,  which  he  refused  to  do,  and  abused 
her  for  sending  for  Dr,  Lake ;  but  the  whole 
that  a^ears  in  the  evidence  is,  that  when  Dr. 
Jjttke   came  into  the  room,  and  asked  him   to 

pray 


CONSISTORY  COURT  OF  LONDON.  SJl 

pTsy  with  her,  he  declined  doing  so ;  and  this  he     ^oIwer*'' 
might  certainly  do  without  any  impropriety,  for 


several  reasons,  that  might  possibly  dispose  him  to  ^^hJaiwiwi. 
dechne  such  an  office  at  such  a  moment. 

The  last  act  of  violence,  and  one  upon  which 
considerable  stress  has  been  laid,  is  that  in  which 
she  is  described  as  having  received  much  bodily 
hurt ;  and  if  satisfactory  proof  was  given  of  that, 
the  Court  would,  with  gfeat  alacrity,  interpose  to 
protect  her  against  its  recurrence.  But  it  must 
not  be  said,  that  a  slight  inattention  or  carelessness 
on  the  part  of  the  husband,  though  it  may  acci* 
dentally,  and  contrary  to  his  intention,  produce 
mischief,  will  warrant  the  Court  to  pronounce 
a  sentence  of  separation  by  reason  of  cruelty. 
dAffection  may  exist,  though  accidents  may  hap- 
pen in  petty  quarrels.  Whatis  the  fact?  One  morn- 
ing, when  Mrs.  Oliver  was  going  out  for  the  whole 
day,  or  a  considerable  part  of  it,  there  was  a  quarrel 
about  the  keys  belonging  to  the  wine  and  ale  -ccl- 
Jars,  which  Mr.  Oliver  required.  Am  I  to  be  in- 
formed, that  she  had  a  right  to  refuse  them  ?  and 
that  her  husband  waS  to  be  deprived  of  those  ac- 
commodations if  he  required  them?  Where  does 
die  find  the , Jaw  for  the  refusal,  if  she  does  not 
fibew  any  special  agreement  to  such  a  strange 
effect  ?  If  not,  surely  this  was  conduct  enough  to 
exasperate^a  husband,  to  the  extent  at  least  of  an 
endeavour  to  obtain  possession  of  them.  In  the 
course  of  that  endeavour, .  a  struggle  or  scuffle 
takes  place  ;  and  in  that  scuffle,  ihe  weakest  goes 
to  the  wall,  and  she  is  unfortunately  bruised  in  her 
arm  and  breast  against  the  garden-steps.  But  is 
such  an  accident,  produced  by  the  vexatious  and 
uirjust  refusal  of  the  wife  to  deliver  the  keys,  suffi- 

B  B  2  cient 
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^omve»?     cient  to  justify,  in  law,  her  refusal  to  cohabit  witb 
■  her  husband.     There  is  no  reason  to  impute  any 

asth  jimeisoi.  mahgnant  intention,  or  any  other  intention,  th^i 

that  of  obtaining  what  he  had  a  right  to  possess, 
and  which  was  illegally  withheM.  A  husband  is 
not  to  be  deprived  of  his  marital  rights,  because  a 
wife  pertinaciously  resists  them ;  and,  in  the  course 
of  that  resistance,  encounters  accidental  injuries, 
which  never  were  meant  to  be  inflicted. 

A  good  deal  has  been  said  with  respect  to  a  sepa- 
ration by  articles  of  agreement :  It  does  appear  that^ 
after  this  act  of  mutual  violence,  she  applied  to 
a  respectable  magistrate,  and  put  herself  under 
his  protection.  The  advice,  which  he  gave  her^ 
,  was  perhaps  more  salutary  than  legal, — to  proceed 
to  such  articles  of  agreement ;  the  fact  beings  that 
the  parties  had  pledged  themselves,  at  the  altar,  to 
live  together  till  death  did  them  part.  They  pur* 
sued  however  a  negotiation,  which  fintdly  becans^ 
ineffectual,  and  they  resort  to  this  Court. 

The, only  question  remaining  for  my  considera- 
tion is,  whether  such  a  case  is  proved  on  the  part 
of  the  wife,  as  will  entitle  her  to  a  separation  fvotk 
her  husband.  I  am  of  opinion  that  it  is  not ;  and 
that  she  is  under  the  legal  obligation  of  returning 
to  her  husband,  and  that  it  is  her  duty  to  improve 
her  i;nind  by  what  has  passed ;  and  to  recollcfCt, 
that,  having  assumed  the  relation  of  a  wife,  she  is 
bound  to  execute  the  duties  that  that  relation  im- 
poses ;  and  particularly  to  abstain,  in  future,  from 
inordinatepretensions,  and  exaggerated  complaint8» 


k 


CONSISTORY  COURT  OF  LONDON.  373 


SOILLEUX  V.  SOILLEUX. 

'pHIS  was  a  case  of  divorce  instituted  by  the  lathJu/yisoo. 
wife,  in  which  the  defence  set  up,  that  the  ^|,''^'nhe^.S3Z 
facts  only  amounted  to  a  solicitation  of  chastity,  tery  of  d»e  hu». 

•^  ,     -  ^J  a^  l,,„j.  Defence, 

was  overruled,  that  the  charge^ 

amounted  only 
to  a  vAicitaSvm 

Judgment.  ofcha^uy, 

overruled. 

Sir  William  /Sco/fc— This  is  a  suit  brought  by 
Mrs.  Soilleux  against  her  husband  for  cruelty  and 
adultery.  The  parties  were  married  on  the  5th 
January  1786,  and  they  cohabited  together  until 
that  separation  took  place,  upon  which  the  pre* 
sent  application  is  founded. 

It  appears,  that  this  lady  kept  a  boarding-school, 
for  young  ladies,  at  Kensington^  and,  by  a  very 
honourable  industry,  supported  herself  and  six 
children.  There  are  different  accounts  as  to  the 
contribution  of  the  husband  towards  the  support 
of  his  family ;  but  it  is  clear,  that  his  contribution 
formed  a  very  small  proportion,  and  that  his  in- 
dustry was  frequently  of  a  very  mischievous  ten^* 
dency.  The  general  propriety- of  his  conduct  has 
been  entirely  given  up ;  —  his  counsel  have  ad- 
mitted him  to  be  deserving  of  every  reprehension, 
and  have  found  it  necessary  to  stand  upon  a  strict 
specific  principle  of  law. 

The  libel  charges  both  cruelty,  and  adultery, 
though  the  former  is  not  insisted  upon.  The  wit- 
nesses are  all  of  them  acquainted  with  both  the 
parties.  One  of  them,  living  ,in  the  house,  has 
proved,  that  Mr.  Soilleua^s  usual  conduct  towards 

^b3  his 
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SoiLLEux  V.    his  wife  was  extremely  rude  and  oppressive  :  That 
he  grossly  abused  her  in  the  presence  of  this  de- 


jth  juZy  1602.  ponent,  and  of  two  scholars,  and  otherwise  treated 
her  with  great  harshness  ;  and,  at  that  time,  took 
possession  of  her  keys.  In  short,  he  endeavoured 
to  make  her  life  truly  uncomfortable.  The  prin- 
cipal  question  however  is,  whether  his  conduct,  as 
founded  on  the  imputation  of  adultery,  is  so  proved^ 
tliat  the  Court  can  found  any  sentence  upon  it 

I  need  not  remark,  that,  in  a  house  like  the  one 
in  question,  where  there  are  five  daughters,  and  a 
great  number  of  female  scholars,  the  purest  man- 
ners ought  to  be  observed  by  every  person  in  it"; 
particularly  by  him,  whose  example  was  likely  t6 
have  so  much  influence,  from  the  situation  he  held 
in  it.  I  am  compelled  to  say,  that  his  general 
conduct  was  as  inconsistent  with  this  obligation 
as  possible. 

It  is  proved,  by  several  of  the  witnesses,  that 
he,  as  it  has  been  termed,  solicited  their  cJiastitg. 
Solicitation  of  their  chastity  is  a  very  gentle  de- 
scription of  the  facts  ;  for  here  are  acts  of  bodily 
violence,  which  go  far  beyond  the  bounds  of  mere 
solicitation,  particularly  in  the  case  of  Theresa 
Tiellter^  who  was  assaulted  by  him  in  the  earlier, 
part  of  the  history,  in  the  year  I797 ;  and  nothing, 
but  a  very  obstinate  resistance,  on  her  part,  could 
then  have  prevented  her  ruin.  It  appears,  that 
this .  witness  was  absolutely  under  the  necessity  of 
quitting  the  family,  on  account  of  the  immodest, 
and  brutal  behaviour,  and  attempts  of  this  unprin- 
cipled man ;  and,  I  think,  she  acted  with  all  neces- 
sary  prudence  on  the  occasion.  There  is  nothing 
of  malice  or  resentment,  by  which  her  deposition 
can  be  considered  to  be  at  all  discoloured  ;  on  the 

10  .  contrary. 
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contrary,  she  positively  consults  with  a  lady,  who    soilleox  v. 
was  a  parlour  boarder  in  the  house,  and  who  ad-     soilleux. 
vised  her  not  to  make  any  representation  to  her  lathjiiiiy  i8oa. 
mistress.     She  at  length  retires  in  silence,  in  con- 
sequence  of  this  molestation.     Therfe  is  another 
witness  who  speaks  to  the  same  effect. 

These  witnesses  are  stated  to  be  merely  evi- 
dence to  character ;  but,  I  think,  their  evidence  is 
stronger,  because  they  prove  that  Mr.  Soilleiut  was 
perfectly  disposed  to  commit  the  crime  with  which 
he  is  charged,  and  that  he  took  the  most  active 
and  violent  measures,  for  effecting  his  purpose,  and 
that  nothing  but  the  consent  of  the  other  party 
was  wanting.  Such  consent  appears,  in  one  in- 
stance, to  have  been  given.  It  is  this  that  makes 
the  conduct  oi  Mary  Wiltshire^  the  person  charged, 
extremely  material,  and  the  evidence  which  she  sup- 
plies stringent  in  the  extreme  ;  because,  wlien  the 
criminal  disposition  of  the  man  has  been  most  satis- 
factorily proved,  and  when  it  is  also  proved,  that 
the  conduct  of  this  female  was  so  different  oh 
former  occasions,  when  she  had  withstood  his 
attacks,  —  if,  after  such  a  situation  as  is  described 
in  the  evidence,  she  ceases  to  complain,  her 
silence  and  submission  furnish  the  strongest  pre-, 
sumption,  that  his  attempt  here  had  been  more  suc- 
cessful. Mary  Cromwell  speaks  "  to  going  up  stairs^ 
"  and  finding  Mr.  Soilleux  and  Mary  Wiltshire  in 
"  her  mistress's  bed-room  together.'*  I  shall  not, 
however,  enter  into  a  description  of  the  situation 
of  the  parties  ;  but  the  state  and  condition  were 
such,  as  authorize  the  Court  to  draw  the  inference, 
that  the  act  of  adultery  had  been  committed. 

It  is  said,  there  is  an  inconsistency,  between  the 
account,  given  by  this  witness  at  the  time>  and 

B  B  4  that 
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soiLLEix  V.    that  which  is  now  stated  in  her  depositioou     It 
"''''"^'     does  not  appear  to  me  that  any  such  incatmsbsncy 


i9di  July  ^w>2.  exists.     The  different  statements  are  such  as  any 

man's  understanding  may  reconcile.     How.tfaea 
stands  the  fact  ?    The  witness,  on  the  discoveiy 
to  which  I  have  just  adverted,  goes  away  under 
the  impression  in  her  own  mind  that  an  act  of 
adultery  ihad  passed.     It  is  said,  that  it  is  only  »i 
inference,  —  but  unless  there  is  reason  to  presume 
that  the  inference  is  incorrectly  drawn,  it  is  almort 
conclusive.     She  immediately  communicates  the 
circumstance  to  Cromer  the  other  witness.     Mr. 
SoiUetu    presently    afterwards    comes    into    the 
kitchen,  nearly  in  the  dress  in  which  the  witness 
had  just  seen  him.     He  calls  her  away,  and  bids 
Mary  Crouse  stay  in  the  kitchen,  which  a  man, 
conscious   of  what  was    going    forward,    would 
naturally  do.     What  is  the  character  of  the  other 
party  ?  I  admit,  that  the  declaration  of  a  particeps 
criminis  would  be  but  weak  evidences  in  a  common 
case  ;  but  in  such  a  case  as  the  present,  where  the 
criminal  intention  was  so  fully  established,  and 
nothing  but  the   consent  of  the  other  party  was 
wanting,  —  I  say,  the  conduct  of  such  a  person  is 
evidence  of  the  most  stringent  kind,  that  the  act, 
which  he  was  always  attempting  to  accomplisb|  bad 
actually  taken  place. 

Now,  what  is  there  in  the  behaviour  of  ibis 
person,  to  induce  a  belief  that  she  had,  in  the  actio 
question,  given  any  opposition,  and  that  he  liad 
been  equally  unsuccessful,  in  this  as  on  other  occ»* 
sions.  Before  this  period  her  master  had  persecuted 
her  with  the  same  odious  addresses,  and  she  had 
complained  of  them  ;  biit,  after  this  discovery,  she 
fnakqpi  no  complaint,  nor  expresses  any  uneasiiieM 

what- 
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whatever.     Is  that  the  conduct  of  a  person  who  is  soilleox». 

,  .  »    '  ^     n  t  SolLLEUX. 

averse  to  the  gross  importunities  ox  such  a  man  ? 


What  is  the  conduct  of  the  other  witnesses?  —  Of  i3ih/i*^iw)9. 
a  very  different  nature^  —  that  of  resistance  at  the 
time.  It  is  said,  if  any  persons  had  gone  into  the 
room,  when  any  of  the  other  attempts  were  made, 
they  would  have  found  exactly  the  same  appear^ 
ance,  and  nothing  more  ;  and  that  the  crime  was 
not  more  likely  to  have  been  committed,  in  this 
particular  instance,  than  it  would  have  appeared  in 
the  other.  But  would  they  not,  in  such  case, 
have  heard  the  complaints  of  the  jparty  ?  Wotdd 
she  not  have  cried  out  ?  Would  she  have  submitted 
afterwards  ?  If  she  had  been  under  similar  circum- 
stances, would  it  not  have  been  known  ?  But,  in 
this  instance,  there  was  no  representation  to  the 
other  witnesses,  of  the  manner  in  which  she  had 
been  treated.  If  the  fact  had  been  perpetrated^ 
^nd  without  her  consent,  would  she  not  have 
remonstrated  against  her  master?  That  is  the 
natural  and  necessary  conduct  of  an  innocent 
woman  in  such  a  situation ;  but  when  all  com- 
plaints had  subsided,  what  am  I  to  presume,  but 
that  the  resistance  had  been  totally  subdued* 

Under  these  circumstances,  I  am  satisfied  that 
thb  is  no  caiie  of  solicitation  qfchasUtjfy  but  that  it 
is  an  act  of  adultery,  as  sufficiently  proved  as  the 
law  of  evidence,  in  this  Court,  requires.  Here  is  a 
person  continually  exerting  his  wicked  industry  in 
order  to  accomplish  his  purpose,  who  did  not 
succeed  in  every  instance,  because  there  was  a  firm 
opposition  ;  but,  I  think,  it  is  impossible  for  aay 
jOQan,  readijQg  this  evidence,  and  looking  at  tlie 
4iij^reQt  parties  examined,  to  entertain  any  doubt, 
either  in  his  iptBmt^  m  his  l^al  ^cmscience,  liiat  in 

this 
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soiLLWJx  v.    this  particular  instance  he  had  triumphed  over  the* 

SoiLLtUX.  1/1 

■ weak. resistance  of  this  woman,  and  had  actually 

mihJukf  i8oa.  committed  the  feet. 

Here  has  been  no  defensive  plea :  The  interro* 
gatories,  however,  administered  on  the  part  of  Mr. 
SoillevJCi  insinuate  calumnies  of  the  grossest  and 
most  unfounded  nature  against  his  wife,  and 
against  another  person  equally  innocent  of  the 
charge.  I  cannot  but  consider  this  as  a  great 
aggravation  of  his  misconduct.  It  appeared  that 
he  had  charged  his  wife  with  improper  behaviour 
with  Mr.  Tomkins  /but  afterwards,  by  his  letters  to 
Mrs.  SoilleicjUj  he  attributes  it  to  the  effect  of 
jealousy,  and  speaks^  of  her  in  terms  of  the  greatest 
esteem  and  approbation.  If  he  felt  himself  bound 
in  justice  to  retract  in  this  matter,  why  were  these 
interrogatories  administered,  tending  to  throw 
aspersions  upon  the  conduct  of  innocent  persons  ? 
This  is  a  continuation  of  the  atrocious  conduct^ 
which  has  marked  the  character  of  this  man 
throughout.  The  Court,  under  these  circum- 
stances, cannot  entertain  the  least  doubt,  that  the 
wife  is  entitled  to  the  remedy  which  she  prays ;  and 
It  therefore  pronounces  for  the  divorce. 

With  respect  to  the  costs  —  the  only  ground  on 
which  it  is  possible  to  say  that  Mrs.  Soilleiuc  would 
not  be  entitled  to  her  whole  costs,  is,  that  she 
pleaded  matter  which  she  has  not  proved.  —  If  it 
could  be  shewn  that  she  had  done  so  wantonly,  it 
would  affect  a  part  of  the  costs,  though  there  is  no 
reason  to  saythat  it  would  aftect  the  whole.  But  I 
am  far  from  thinking  that  there  was  no  reason  for 
such  inquiry,  although  it  may  not  have  been  in 
her  power  to  find  the  necessary  proof  j  I  think 
therefore  nomalajides  ha&  been  shewn. 

As 
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As  to  her  having  an  independent  income,  and  he    soiiLEuxt;.  4 
being  destitute,  that  is  no  reason  why  she,  having 


applied  for  redress  to  the  Court,  and  having  esta-  iJwh  j«/y  jsca, 

blished  her  case,  should  not  be  entitled  to  her' 

costs.     The   insufficiency  of  the  fortune  of  Mr. 

Soilleux  must  be  left  to  his  own  consideration,  as 

it  is  his  own  misconduct  that  has  made  him  liable 

to  this  judgment.  —  I  shall  therefore  condemn  hinx 

in  costs^ 


STEPHENSON  v.  LANGSTON. 

nPHIS   was  a  suit    to   compel  John  Langston^  loth/ij^.iso^. 
Esquire,  to  serve  the  office  of  Churchwarden  Parochial  dflRces. 
in  the  parish  of  Saint  Edmund  the  Kingj  London.  panne^\aT 
—  The  question  came  before  the  Court,  on  act  on  no"M^SS*' 
petition,  which  stated,  on  behalf  of  Mr.  Lans^stoni  from  servmg  the 

rw^i  ,  .  .        1.         ,  office  of  aurcA. 

**  That  he  was  a  partner  m  a  banking-house,  to  warden. 
"  which  he  resorts  only  for  the  purposes  of  business ; 
"  that  he  neither  sleeps  nor  eats  there ;  but  that  he 
**  lives  at  Sarsden  House ,  Sarsden^  Oa:on,  and  in  Clif 
**Jbrd  Street^  in  the  ponsh  of  Saint  JameSy  Westmin- 
**  stevj  in  both  of  which  he  is  liable  to  serve  parochial 
"offices;  that  he  is  a  justice  of  the  peace,  and 
"  deputy  lieutenant  for  the  county  oi Oxford;  that 
**  there  was  a  partner  residing  in  the  banking-house^ 
"  and  that  the  house  stood  in  two  parishes.*' 

On  the  part  of  the  Parish  it  was  replied,  "  that 
"  great  inconvenience  would  ensue,  if  such  persons 
*^  were  not  compellable  to  take  the  office,  when  duly 
**  elected,  as  several  mercantile  houses  are  made  by 
"  throwing  two  or  three  houses  into  one  j  and  that 

«  woidd 
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ste#bxii9om  ».  cc  in^ould  make  the  offices  come  round  more  fire- 

Lanoston« 

_...... '<  quently ;  that  the  house  is  rated  to  the  jPirm,  and 

loth/e*.  1804.  "  that  Mr.  LangstoUj  in  virtue  of  the  house,  would 

^'  have  a  right  to  vote  in  vestry^  and  exercise  any 

"  parish  privilege."  * 

Judgment. 

Sir  William  Scott.  —  Asi  this  case  is  brought 
before  me  in  order  to  establish  a  general  rule, 
I  will  state  the  result  of  my  researches,  as  far,  at 
leasts  as  the  authority  of  the  adjudged  case  t  in  the 
Court  of  Peculiars  extends.  That  case  is  nearly 
the  same  as  the  one  before  me :  and  it  was  there 
determined,  that  a  partner  in  a  house  of  trade, 
though  not  living  in  the  house,  is  obliged  to  serve 
the  office  of  Churchwarden.  In  that  case  the  act 
stated,  '^  that  the  suit  was  unduly  brought  byJSrooAr; 
<^  that  Owen  lived  in  Saint  Swithin's  Lane^  in  the 
^^  parish  of  Saint  Swithin,  and  a,tLestlei/^  in  the  parish 
*^  of  Hackney,  and  had  never  been  an  inhabitant 
•*  of  the  parish  of  Saint  Michael  Roi/al.'* 

On  the  part  of  Brook,  it  was  alleged,  "  that  nott 
M  withstanding  he,  Owen,  never  lived  in  the  parish 
"  of  Saint  Michael  Royal,  he  was  a  partner  in  the 


lift  Feb*  *  After  the  argument  on  the  act  on  petition,  an  affidavit  wu 

exhibited  on  behalf  of  Mr.  Langston,  stating  that  he  had  been 
appointed  High  Sheriff  of  Oxfordshire.  The  King  s  Advocate  ob* 
served,  that  Mr.  Langston  had  been  invested  with  this  office  only 
since  the  beginning  of  February ,  which  was  long  after  the  insti- 
tution of  this  suit ;  he  therefore  prayed  the  Court  to  pronounce 
him  liable  to  serve  the  office  of  Churchwarden.  The  Court  said, 
that  thb  w^s  a  mere  civil  proceeding,  calling  upon  Mr.  Larigston 
to  serve  a  parochial  office,  and  that  It  therefore  could  not  but 
think,  that  his  being  invested  with  the  custody  of  a  Cotmty  b^ 
the  King's  writ,  would  exonerate  him.«— Party  dismissed* 
t  Brook  y.Owerit  1717. 

9  f<  house 
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**  hoiise  of  Edmonds^  a  sugar  baker,    and  held  STEPHtHsow  o. 
•*  a  lease  of  a  warehouse  and  workhouse  for  the  '- 

purposes  of  his  trade;  that,  upon  the  choice  of  loth/ic*.  i804. 
a  Lecturer,  he  lately  had  voted  separately  from 
his  partner,  and  lastly^  that,  in  London^  it  was 
customary  for  persons  to  serve  the  office  of 
Churchwarden  in  the  parish  '  in  which  their 
*^  house  of  trade  stands."  To  which  Owen  re- 
plied^ "  that  he  did  hold  part  of  a  lease  of  some 
'<  premises ;  but  that,  by  a  separate  instrument, 
'*  the  dwelling  house  was  assigned  to  the  use 
*•  of  the  other  partner ;  that,  with  respect  to 
*<  voting,  he  was  in  the  church ;  and,  standing 
**  amongst  other  persons,  was  accidentally  reckoned^ 
•«  though  his  vote  could  not  have  been  admitted, 
"  if  there  had  been  a  scrutiny  demanded." 

The  cause  came  on  for  hearing  upon  the  act ;  and 
it  must  have  been  considered  on  the  principal  cir- 
cumstance stated  in  it,  and  not  on  the  presence  of 
Owen  in  the  church,  and  voting  at  the  choice  of  a 
lecturer;  for  an  erroneous  claim  cannot  make 
eligible  a  person,  who  had  no  right  to  vote.  The 
judgment,  therefore,  could  not  have  turned  upon 
that  ground  alone.  Here  then  i»  the  decision  of  the 
Judge  of  the  Arches,  as  well  as  of  the  Peculiars  ; 
for  T)r.  Andrews  held  both  offices.  That  judgment, 
therefore,  is  binding  on  this  Court ;  and  if  it  is 
thought  not  founded  on  law,  must  be'  set  right  by 
the  superior  court*.  If  Mr.  Langston  had  not  been 

exonerated 


*  This  sentence  was  accordingly  brought  before  the  Court  of  i9th/unci805. 
Arches, — on  appeal, — when  Sh*  Willidm  fFynne,  in  the  course  of 
his  Judgment,  referred  to  other  authorities  to  the  same  efi^ct ;  ob- 
serving on  the  form  in  which  the  appeal  was  brought,'  a£f  being 
only  from  the  decree  of  costs,  and  for  the  purpose  of  establishing 
the  principle  of  law^  said, — I  have  no  objection  to  state  my 
opinion  upon  it,  though  I  do  not  think  it  would  have  the  binding 

effect 
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stephekiok  r.  exonerated    by   his   appointment    as    Sheriff  of 

1    Oxfordshire^  I  should  have  decreed  that  he  was 

loth /«6. 1904.  bound  to  serve  the  office  assigned  to  him  by  the 

parish.  The  suit  has  been  properly  brought,  and 
the  Churchwardens  are  entitled  to  their  expences. 
I  understand,  from  those  who  are  well  acquainted 
with  the  customs  of  the  city  oiLondorij  that  perscms 

are 

effect  of  complete  authority,  from  the  way  in  which  this  appeal 
has  been  conducted. 

Here  b  a  banker,  at  the  head  of  a  company  of  bankers,  in  a 
parish  in  the  city  oi London — occupying  a  house  in  which  the  busi- 
ness is  carried  on  ;  and  where  Mr.  Langston  regularly  attends :  But 
he  says,  '*  that  he  has  a  house  in  the  country,  and  one  also,  in 
**  another  part  of  the  town,  where  he  takes  his  meals  and  sleeps.*' 
He  is  at  this  house  however  in  the  city  for  business;  and  payspan^ 
chial  taxes.   Can  it  then  be  said,  that  he  shall  not  be  liable  to  serre 
burdensome  parochial  offices  ?    It  would  be  hard  indeed  on  the 
other  parishioners,  if  he  were  exempted  merely  because,  for  kb 
own  convenience  or  amusement,  he  has  a  house  elsewhere.— • 
'  What  has  been  aHeged  in  objection  to  this  ?  '*  That  the  office  of 
'*  Churchwarden  is  an  office  which  requires  personal  attendance ; 
that  the  Churchwarden  manages  the  concerns  of  the  parish,  is 
overseer,  &c.*'   I  do  not  however  see  why  he  cannot  manage  the 
temporal  concerns  of  this  office,  as  well  as  his  own  business,  or 
why  he  cannot  conveniently  attend  service  in  the  Church  on 
Sundays.     There  are  many  persons  who  attend  business  six  days 
in  the  week,  and  go  into  the  country  for  the  Sunday  ;  and  if  they 
should  be  chosen  Churchwardens,  and  think  that  the  duty  of  their 
oath  calls  upon  them  to  attend  the  service  of  the  Church,  in  the 
parish  where  they  have  been  elected,  they  can  attend  as  conv^ 
niently  on  that  day,  as  they  do  on  the  others  for  their  own  affiun. 
In  addition  to  the  case,  which  has  been  cited,  I  will  mention 
also  the  case  of  Ford  v.  Chauncy  (a),  which  was  a  well  argued  case, 
in  which  it  appeared  that  the  party  exercised  the  trade  of  linen 
draper — the 'father  occupied  the  house  and  kept  it — the  son  lived 
as  boarder  with  the  fiither,  and  was  a  partner, — the  rent  was  paid 
but  of  the  profits  of  the  business  :  The  son  was  chosen  Church- 
warden,  and  the  Court  held,  that  though  he  would  not  hare 
been  liable  as  an  inmate,  he  was  as  a  partner. 

(a)   1713.    Archdeaconry  of  Zron don. 

In 
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are  eligible  to  civil  offices,  who  are  not  personally  stephinson  p. 
resident  in  the  parish,  but  are  partners  of  a  house  ^^^J^^^^^^ 
of  trade  situate  within  it.     On  the  authority  to  lothfa.  iso4. 
which  I  have  referred,  this  must  be  understood  to 
be  the  rule  in  future ;  and  if  it  is  proper  to  be 
reversed,   must,   as   I    have  before   observed,  be 

reversed  elsewhere  by  a  superior  court. 

— — — - 

In  Bolton  and  Gill  v.  Zachary  and  Stevens  (a),  Zachary  and 
Stevens  were  elected  Churchwardens. — Zac^r^  pleaded  'Hhat  he 
"  was  an  inhabitant  of  another  parish  in  London,"  —  Stevens  set 
forth,  "  that  he  was  of  the  parish  of  Camberwell^  and  therefore  that 
^*  neither  of  them  were  of  the  parish,  for  which  they  had  been 
*'  chosen  ;  that,  in  their  house  of  trade,  as  silkmen,  a  servant 
"  only  slept."  Tliey  were  both  however  held  liable.  In  a  note 
of  that  decision  by  Dr.  Paul,  it  is  said  to  be  a  similar  judgment 
to  one  given  in  Cook  v.  Sir  John  Ferrars,  in  1 733  ;  but  of  which 
there  is  no  further  mention :  They  seem  to  be  concurrent  cases. 

In  the  case  of  Gilchrist  v.  Bracebridge  (6),  the  party  was  serv- 
ing a  parochial  office  in  another  parish  in  London,  This  was  a 
very  strong  circumstance,  as  much  perhaps  as  if  he  was  Church- 
warden there;  and  no  Court  would  say,  that  the  same  person 
should  serve,  the  same  office  in  two  places  at  once. 

These  then  are  the  cases  which  occur  to  me  as  bearing  upon  the 
present  question.  In  the  course  of  the  argument  upon  the  case 
now  before  the  Court,  the  statute  respecting  constables  (c)  was 
alluded  to,  and  some  analogy  has  been  attempted  to  be  drawn  from 
that  office,  to  shew  that  personal  duties  cannot  be  imposed,  when 
there  is  not  personal  residence ;  and  that  a  new  constable  is 
chosen,  when  the  one,  who  has  been  appointed,  goes  out  of  the 
parish.  So  far  indeed  the  analogy  is  correct,  that  if  a  Church- 
warden quits  the  parish  where  he  is  serving,  his  place  must  be 
supplied.  But  this  is  not  such  a  case.  On  the  consideration  of 
all  the  authorities,  which  seem  one  way,  I  should  be  of  the  same 
opinion  with  the  Judge  of  the  Consistory,  if  the  cause  had  come 
before  me,  on  the  question  of  eligibility ;  but  it  has  not  been  so 
brought.  I  therefore  affirm  that  part  of  the  sentence  "  condemn^ 
"  ing  Mr.  Langston  in  costs." 

(a)  1748.  (6)  Commissary  ef  Zoncfon,  i7r.6. 

(0  13  &  14  Ch.  3.  c.  la.  S.  15. 
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The  Office  of  the  Judge  promoted  by 
BURGES3  t^.  feURGESS^ 

^lit/e*.  1804.  T^HIS  wasi  a  5uit  of  Office,  promoted  by  John 

offi'''rfdi  BuegesSy  the  nephew,  against  WiUiam  Bvrgess^ 

Judge  against  foF  incest,  by  reason  of  cohabitation  with  his  niece^ 

Sw«^Tc^-  Ann  Lyde. — The  articles  set  forth  their  genea- 

si^miim.       ^^Sy«  ^^^  ^^^^  ^^y  ^y^^  ^^^'®^  ^^^  cohabited  toge- 
p^^^ce^         ther,  as  man  and  wife,  for  several  years. 

.  > 

Judgment. 
Sir  WiJUam  ScotL^^This  is  a  cause  of  Office  pro^ 
moted  by  John  Burgess  against  JP'tViam  Burgess, 
tor  an  incestuous  cohabitation  with  Arm  Lyde^  his 
niece.  —  The  first  point  to  be  established  is  the 
cohabitation  of  the  parties.  It  is-  not  denied  that 
they  live  together  in  the  same  house,  and  that  die 
has  assumed  and  bears  his  name,  while  her  own 
original  name  is  not  concealed ;  but  whether  they 
live  together  upon  the  footing  of  unde  a:nd  niece, 
or  husband  and  wife,  is  the  principal  question  to  be 
decided ;  and  the  nature  of  their  cohabitation  is, 
I  think,  sufficiently  explained  by  the  evidence  of 
oae  of  the  witnesses.  Mary  Etches  says,  **  that, 
'*  on  the  24th  Dec.  1800,  she  went  to  live,  as  set* 
**  vant,  with  Mr.  and  Mrs.  Burgess,  who,  at  such 
"  time,  resided  at  No.  27,  Great  Portland  Street^ 
*^  Oxford  Road.** -^It  is  proved,  by  seversd  wit- 
nesses, that  these  parties  went  there  to  resfde  in 
1795,  and  that  they  have  continued  there  from  that 
time  to  the  present ;  there  cannot,  therefore,  be 
any  doubt  of  the  identity  of  these  persons.  —  The 

same 
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same  witness  goes  on  to  say,  "  that  she  continued    boroess  v. 
*'  in  their  service  one  week ;  that,  in  the  apart-  ' 


ments,  occupied  by  Mr.  and  Mrs.  JBt^^5^,  there  2ist-p«6.  isc*. 
were  only  two  beds,  the  one  which  the  deponent 
slept  in,  and  the  other  for  her  master  and  mistress ; 
^^  and  that  they  lived  and  cohabited  together,  as 
'*  lawful  husband  and  wife,  and  owned  and  ae- 
^'  knowledged  each  oUier  ^  such ;  and  that  the 
^  deponent,  whilst  in  their  service,  never  saw  them 
^<  actually  in  bed  tpgether,  but  she  has  at  two  or 
'<  three  times,  wliilst  warming  the  bed,  seen  the.said 
'<  Mr.  and  Mrs.  Burgess  undressing  by  the  side  of 
'^  it ;  and,  in  the  morning,  there  were  evident 
^^  signs  of  two  persons  having  slept  in  the  said 
^*  bed :  she  therefore  does  verily,  and  in  her  con- 
**  science,  believe,  that  they,  during  that  week, 
**  occupied  one  and  the  same  bed.''  .      ? 

There  are  other  witnesses,  who  speak  to  circum- 
stances which  strongly  support  this  account  of  the 
cohabitation.  Sarah  Fletcher,  says,.  "  that,  about 
<^  four  or  five  years  ago,  she  heard  WilUamBurgess 
*^  declare  he  was  married  to  her  sister  Ann  Lyde  ; 
^^  and  that  she  was  present  when  Ann  I^fde  was,  by 
^  a  visiting  acquaintance,  ca|led  Mrs.  jBi^^^^." 
It  is  true,  that  this  witness  says,  *^  she  does  not  be- 
"  lieve  that  the  parties  cohabited  together ;"  but 
she  is  evidently  desirous  of  putting  ^  a  favourable 
construction  upon  it  There  is  another  witness, 
Ann  Lewis,  who  says,  "  that  *  one  morning,  about 
two  years  ago,  William  Burgess  called  at  the 
deponent's  house  for  some  taxes  for  the  parish, 
"  wh^  the  deponent  inquired  of  him  how  Mrs. 
^*  Lyde  did  ?  He  replied,  she  was  no  longer  Mrs. 
**  LydCy  but  Mrs.  Burgess."  Mr.  George  Burgess, 
an4  Mr.  Hugh  Burgess  the  younger,  both  speak  to 

c  c  con« 


It 


«ulA».iiol'diitvaiicea''^iage  (>!f  life,  to  whoie  te§t&ho«iy  I^)^ 

^'qiSimfSi^  '^t!f "ffietfraM'^dm  Hot i#!silP»ftr  t^ 
«^tfi^  fbiK^^^&i%^,  btit'lidirigg^  ^MMP<lMi||«^' 

Atai^ng'with  ^hin;  oU'thie  iiAt>K6pme7^«f  lf)«>l»lk> 
**'M€t,  iu&^tKiltti^  ek|»6stiilated  <«riih  hitti-iifiMilM 
*«  itideckncj^ih  ^tcb  His  sisbr  and  l^^es^lMallsK 
Of  the  hatiire  ef  thib  obbi^tafiolir,  I'l^fik^^'imK 
Mtbis  ieviel^ee,!!^  doabt  ctm  &e  ieilt6rtai»riL  ^^T 
■  The  pro^cfuekm  is  cOmttendis«l  Ibr  « ^t««viftli 
i^tih^j  <me  civ9,  as  to  thekite^sto  of  iSnifipi6sf 
piMotidg,  -tiie  other  {>efiM!,  -t»  ^flciftptl  -IfcfKbItt 
liifent  of  a'iiaisance  extr^fi^ty  dlitkih«  M'liie  fadfli 
««SiniuHle^  €if  sod^ty.  If  i«  of  gi«it  faflj^drtttinB 
tiiat  sach  an  improper  intovourse  tiKMdtf^dl^bl^lIi 
k#ea  fb  ^rm  oiit  of  the  rdations^f persoiiV(aii3^7 
ebirtmdted  by  ibiood:  it  wduld  tend  fo^^mittHI 
daMtiiidn,  and  ^  titci  sanctity  of  pff«4it«  -  lift '^«|^ 
b^ptiBrtted^  fitad«bef*(^r  freedofii o^ i»ClgnMh«A 
M^^iMSaie^ ^^f«li3M^ beidestroyddt" if  aadt'fihM^iBal 
^^§  Moil  4ni:0i^fftetoaneed'itt  th^  «tM»iigcii^4DiijC 
fl#ri?<;  iS^Mnetiiin^  feM  been  sadd  mp«RitheJiilDthidr 
whkh  l^b^4iave  M  «» this^^oseeution  j;'(kteitmi 
bt^^i-,  v^  ftiatdf&d  tolnqtiifeiftti^^Ml^tfanr 
a- flMin  may  bring  a  pitipe^'toit  on^^  MtMiMrii  AA 
n^ht  noibecooom^d^'  aadthe-Fi^iticttttieeali 

--••,--.  -..-■■9.  -L..-  ,.■    ••:■   :-:-.V:..',ciai(||^ 


lE^t^im .wcle.-«hftiii4 lwe»«.$|»iR  ^99m^*F9ii^^ 

itQto^yAii.  :SVW  if  it  were  brought  bPVi^  *«  ll^ 
FW«h„ t.^Jnlc  H  .ift.po<b.  by  anx^crediWe  avi^eju^ 
The  lfe«p»iy|«#U^p,w|ii<i  would  ivrt*^ 
iMLAh«-.m¥id  0^  i|ife»  fl^gfe  >Bi«rjr*«  >h#,^a,,  fare 
9ljS«j^t  to..<»l|da«  «tM«tion  of  1;be  Cq^^  t»j^ai^ 
UltvlBOM^e  jitji^Biatipg  Mweea  the  .p>irti«fc  t^Xi^rj 
ii^;  feflweve? >  :t)ie8e  comisraiixm  »»Hi«»  ? I  rfwHi 
IfSASe^'JK^inmeiMher  vfit»  the  £a;rtijiH49^T:fe»r, 
tlv«»JQC-:thi«)()9Set .     ,.;    .  ,;       ..,•,•..    ,.  a.jj;;- ,.'£i] 

XiSE^'^ft^e  «f  tbf)  <K>habit9liioii  is,pr9ve(l3«f$>I^>^ 
gm*:^»«^  <)^;iibevC»aetiien:|i|,:V>»^ei:.j^^iftj«ft 

IfaicegM^r.«(f;bafi#sm:i9  proiJ0«<^  ikM  Mtflr 

I»or«idiby  i«d«cj|iiMt«0taial  ewct^ct;/;Mi4j^h»ti^^ 

that  it  vmo^  bftpscnrM  hyt/oircaoutwitiat  <iyi4«ID«e« 
iy»|>Mfeflt^iNaBBij*oti^  <wiaB^  The 

hi^beak  crimes  are  so  substantiated.    The  r^^ister, 

c  c  ?  even 


3^8^  CASES'  DBf  Eklitm£iy  IN  iPBe 

^BtAft^Ji?*     evi^  if  'H  ivas  produced,  is  only  circtitils!i9tial 

-  ---^^  eiildeftoe  )  for  it  contains  nothing  but  the  record^ 

am  /v*.  1804.   ^kflowledgment  of  the  parents.    When  casei  aite 

caHed  for,  it  should  be  remembered,  that  thej- Al( 
not  iliicessary  to  prove  the  general  principles^  6f 
lawv  but  the  exceptions  to  them«  I  amj;herefi>reidf 
opinion,  that  the  absence  of  prbof,  by  the  registe):, 
is  ndt a  fkal  defect.  ^ --: 

'  Thfepe  is  a  great  body  of  evidence,  both  of  tBe 
positive  and  negative  kind,  to  shew  tiiat  hcf  "MM'tMi 
son  ofWittimn  and  Joan  Burgess :  a  nilmb^  rfiwtf- 
nesses  have  been  examined  on  the  aD^ation,  ^gi¥eti 
in  by  the  promoter ;  and  certainly  it  is  no  smalV^e^ 
commendation  to  the  evidence,  that  it  chiefly  comets 
out  of  his  own  &mily ;  and  that  some  of  the  witness^ 
have>  kno^tn  him  from  his  earliest  infancy.  -  To  be 
sure,  it  is  inrpossible  to  have  stronger  affinitive 
evidence,  or  to  entertain  a  moment's  doubt,  t^ 
this  man  was  the  son  of  the  persons;  who  aMl*d^* 
scribed  as  his  parents.  The  evidence  is  -idl  ifi  olie 
constant  tenor  ^— his  education  in  e^rly  Itfe  <^^ At 
acknowledgments  of  parents,^— ^DrotheM  and  MrWis 
-^ at  all  periods  of  bis  life,  are  spoken  to;  andtim^ 
is  not  an  occurrence  which  bears  a  different  mpexH : 
hef  desdribes  himself  as  their  son^  he  is  treats  4i| 
their  son,  and  there  is  nothing  of  surmise^  ptodMA- 
kig  either  &om  himself  or  them,  that  he^wad  othler- 
wiie  considered.  Mt;  Hugh  Burgess^  who  igilfa 
younger  brother,  and  who  was  domestiCiltc«ti9cMi 
faimiat  an  early  period,  and  who^  if  there' httlil^ 
tof  doubt  in  the  family,  must  biv^e  knftwtioit, 
i^ldcs  to  the  full  aekiiowledgihent  of  his  }mmMj^ 
as  do  all  the  other  members  of  the  fanuly;>r'^e 
shews  no  animosity  towards  his  brother,  tfud  ^iubsti 
tha*efove,  be  considered  as  a  iftrong^wttBea^Udf  thifc 
feet.'  , 

The 


CONSISTORY  COUBT  Olf  LONDON.  38^ 

The. c wey  however, . doe§  npt  rest , entkely  npfifit     ^^^f' 
kh|B,  po^tiye  evidance :  l^'herie  are  same  ^sifQfUDt  ./ 

stances  of  a  nature :  merely  pega^ve^^iwMchv^Qtfld  a^^/'^r**^*- 

An.all^ation  h^  been  given  in  by  the  p^rty^  for 
the.  parppae  of  estahUshing  th^t  bp  i^.  QQt  tb^e  aon.gi* 
Wifliavd  a,nd  /p/srft  Byrges^.,  Xi  he  is  not  tbd  ecp 
of  those  persons,  in  whose  family:  be  repidedtfj^m 
tbe  earliest  period* ^ and  un^ei^^  wbosq^ . car^e-itid 
xxu^ii^geinent  he  is  broi^htupi  the  first  $)piii^ 
vj^Mcb  the  Court  expects*  is>  that  i^;9bouId  be 
diiltinctly  alleged  whpse  son  he  really  i».  ISi^it 
4^re  is  no  sueh  averments  .  It  only  yentivrc^  to 
allege,  *^  that,  on  several  occasions,  fVitliawi.^Xid 
iy  Joan  Burgess  declared  him  to  be  the  illegitimate 
{!  son  of  sofme  other  person,  and  that  he  was  so 
4^  reputed/'  .  It  does  not  aver  that  he  was  so.  .  It 
tJg^ep  pleads,  <^  that  there  was  a  person  in  the 
*i  .neighbourhood  of  the  name  of  TrottJ*  It  does 
not  say  he  was^its  issue,  but  of  some  person  of  that 
^gmily,  idthcHigh  thai  person  never  appears  t#.  have 
.leixisted.  .  Nor  do  I  see  any  allusion  made  to  the 
i9uppo$ed  mother  of  the  party;  and  if  be  ,was 
illegitimate,  his  mother  is  as  capable  of  being 
l^iSQted  put  as  the  father.  Every  body  knows,  that, 
i^ian.  obscure  parish,  if  an  illegitimate  child  comes 
ijOto  the  world,  it  is  always  painted  out,  and  ^a 
iU^g  eagerly^  caught  up  and  proclaimed,  1;Q^what 
laothef  that  child  belongs.^  There  is,  howev^^  no 
Jioggestion  of  that  kind; — here  neither  fatfaeCiOf 
mother  are  assigned  to  this  person  ;^  who,  all  at  onc^ 
is  fountd  in  the  family  of  fViUum  and  JoanBwgc99% 
.iftthoutiany  reference  to  his  birth..  S  ^^^ 

u  Several  witnesses  have  been  examined^  upon 
interrogatmesj^  a»{  to  his  goi&g  by  the  name  of 

cc  S  Trott^ 


0  ""^^DCTlSMJtiNKS  W  t«l8 


Trok  but  noiie  tif  Hi^  fattiUy  ai^  ariW<iife''aileii|i. 
■  ^^  TheExanitner,  whohas  taken tJiift^eTHdeheSP^Wfy 
Fib.ieo4.  cajerully,  liad  the  same  general  Jn^MtgitarMw 
put  to  Mr.  Ht^h  Burgess  ;  butt  He  ajJpftiiftHiTbKite 
been  directed  to  ^■ithlioW  these  ^SrtStifi&f'%bfe» 
from  him,  who,  indeed,  waS  the  m6st'!ilftl^j)6riibft 
^'hftve  given  aft  account  of  this  riiat^rial  c?ireiini- 
Jftance.  This  aloiife  Is  enough  to  satisfy  thfe  Cou^ 
l^at  the  party  distfiists  the  honeMy  "if- Kis^  (^ 
^ei.  Up  to  the  age  ot  seventy-'fiv^,'  ^i'^pl^sbh 
has  always  conducted  himself  aa  Hie  ibnbi^lffi&li^ 
'  and  Joan  Burgess ;  if  H  was  other»is6»  tinnPHMt 
remonstrance  made  to  him  by  the  farihAef'^'-mfe 
promoter  of  this  suit,  would  he  not  hiCve'r^pStii, 
**  I  stand  in  no  such  relation,  in  p6iiit  of  bbnshi^bi- 
'^*  nity,  for  I  was  introduced  into  th^  il&ayp^^'and 
'*  you  know  my  name  is  Trott."  But  thi^  tf-bo 
suggestion,  on  his  part,  that  he  was  no£' k  ihbib< 
'bei-  of  the  "family,— he  iDerely  iayi  **  M  fiU 
•*  treated  her  as  his  wife,  aOd  wdbHA  cdfnthiuft^ln 
:**  do  it."  Would  he  not  rather  hic^'  tidteii^hit 
'opportunity  to  justify  himself  from  the  acctisattiih? 
On  tKis.' affirmative  a^  well  as  negStfVe  e{'^3S6<!e, 
it  i^.inrfpossible  not  to  construct  a  ^erfiM  di^bVic- 
'  tion,  or  £o  riiise  &ny  doubt,  that  diJS  tn^h-fi  tfiH^'im 
-  of  the  parents  litleged,  and  thai  Ke  id  th6'(in(^^ 
'"Am%ifde.' ^  '  -■■  ''    ^'"''  " 

''''TTie.couriiier-ail^ation  asii^a  hift  iib  pMsat} 
'^ut  t^ere  are  three  grounds  on  Vhidi  9£  i^^s6f  &e 
^■fes'e':"  first,  ihat  there  ii  n6  reglstef  bf  M^iiip- 
^asm.  ttis,  though  it,  (jfetairily,  ii  hot  a  fStid  'Ab- 
Jfectibn,'toth«  prooFof  legttimacy,  is  iui'tiBjIttHfe. 
'(irtd  requires  to  be  help*d  6u£- By  siitrie  Hnrf'W 
■i*a?^di(^  evidence.'  The  Court,  ■fi6*e"#?#," will 
cdiis^eT.  thai,  in  foriner  tiide^  r«£^JAeA-^«b^>  %i 
d^feient 
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di%enj,|WliSof^^.bAij!£^qi,kep^.'in^^  different  "j[;;™;j;^ 
dfCEre««  (^fKCUJ'a^ »  «ul  .(hn^Uiis  is  particularly  ,  ,  *-.i  la . 
^Ui^ged  to  I1&V.9  Veen  carelessly  kept ;  there  lieing  n«ft*.-*w* 
a^.  in4(apce  of  ioaccurapy  as  (p  Uii^  very  iamily* 
in  the  OQUSBif)o  of  apotber  childi  Jane,  'whose  le^ 
giti^qacy  i^  aoi  doubted. 
.:^Q  Bf^uffld  objection  i^  that,  i^  the  early  ||a^ 
ofiii^lif^,  he  went  by  t^e  Jiam^  of  IMtlelro^ 
u^le  be  lived  wit^i  tus  iathef  and.  mother  j  th^ 
bfi  ^^murds  wei»t  t^  live  w:i^  ^  im^l^  R(^ 
t<i Jlwn, f^nnin^  b^t, being  dissatisfied,  ^e  re- 
t;^fqf4  V>  .his  father's,  hoii^e,  when  he  was  al^out 
t^  age  of  .fifie^  At  this  peiio^  of  his  life,  there 
do^  ^peaT;  to  \te  evidence  fbat  he  was  fiuniliaxly 
<^^dy  .aipong.  hi?  fl^y-feUowa,  by  the  muae  of 
.3^0/^  a  Jtivoe  that  generally  ^pearsin  copjunctioa 
yiit^  the  ^p^ti^et  of  Little.  The  witnesses,  how-  t 
^fier,  do  not;  vieature  fo  draw  tbe  inf^en.ce,  th(it 
-  bi^  was  the  aon  of  a  person  of  that  name.  Nick- 
jfaxpi^  are  e^y.  acquired  among  boya,  and  it  is 
j^mitt^  tJtiat  he  was  n^t  held  to  be  the  reputed 
^n  c>f  any  Mr.  Troft.  One  witness,  an  old 
^f^iqan,  s^s,  "  she  beard  the  mo):her  onc^  9^1 
tj^im  ^.b^iatfrd^"  audit  ^ppe^s  he  had,a,tth^t 
,,tjpc^  l^eejtt  und^,  jhe  cl>aatjsement  of  lus  ^iher  ; 
^^|^i^^  that  jpt^  JB/ffgeiS  was.  beard  to  cIccWe, 
*•  that  unless  he  was  taken  out  of  the  way,  she 
V-W^-Sure  W^Uam  ^\^gess ^piild  do  that  bastard 
.^jf^^^'^xj^y^'*  .,T}fi»  Tn^neaa,  %  must  be  observed, 
i|  ji)oye^eveitty  y^a^  of,  a^j^and  is  bold  enough 
tp  ^ak  tf^,|^hatliappfJied,,'RdiJe^  only  six 

yjeary  old,. w]t^ch  is  d^Q^g ,i^  a  Ifia^er .t^t,.caii- 
^ji9f^uc^b^e.,i^P^ded,^pn..  TheVorid.tafltard 

010^  XW  J^W!r\'"'nat^y>.  iWi  is  ^^lied^iffithout 
c  c  4  meiming 
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Boaetsi  v.     nieaiUDg  that  a  child  is  illegitimate^  and  it  is^kfar^ 
BuRoxtt.      fj^i  j^jg  party  had  no  connexion  with  any  peiiHm 
of  the  name  of  IVotL    It  must  also  be  consideitt^i 
I  think,  that  the  name  was  only  one,  which  he  had ' 
acquired  among  the  children  of  the  parish.     -  -   ' 

The  third  ground  is,  that  he  was  treated,  diffnw 
entty  from  tbeothef  children.  Thi^  is  also  !sUp»- 
ported  only  by  several  old  women,  who  differ  veiy 
much  from  each  other  in  their  representations. 
Some  say  the  father  was  a  very  religious  and  moral 
man ;  others,  that  he  treated  this  child  with  gie<t 
severity.  This  evidence  is  much  weakened^iby 
the  want  of*  consistency ;  and  what  weighs  iifioit 
strongly  is,  that  Mr.  Hugh  Burgess,  the  brotibMenrv 
positively  denies  this  assertion  of  partiality ;.  and 
deposes,  that  he  was  treated  as  tiie  rest  of  the 
children  in  the  family.  One  distinction  docff 
appear, —^  that  he  had  not  the  same  benefit  ^f 
schooling  with  the  other  children,  and  that  is,  in 
some  degree,  accounted  for,  as  he  had  been  ab^ 
sent  with  his  uncle,  during  the  greatest  part  of 
the  period,  in  which  the  other  branches  of  the 
family  received  their  education.  What  does\.dI 
this  come  to?  that  he  had  been  treated  ni^th 
some  harshness  by  his  father,  whom  he  had  >ob- 
structed  in  Us  views  of  settKng  hxm  in  life. 
Upon  the  whole  view  of  the  case,  I  find  it:  lia- 
possible  to  entertain  a  doubt ;  the  proof  of 
legitimacy  stands  clear  df  any  objections tp'^fcl^ch 
the  Couit  can  attend.  A  surmise  to  the  cpotngry 
was  never  set  up  till  this  suit  was  brought :  It  was 
an  after-thooght  of  the  party.  "' 

The  consanguinity,  then,  being  estabUsh^'II^ 
full  evidence,  the  sole  question  that'  fem^ns^i^ 
what  is  to  be  the  result  of  these  &cts,  and  o£  the 

criminal 


eriminal  ^ofaabitation,  pitted  bst^eetii  this  penon    buvk^/si  v.^ 
aiHi^  hisr  ttiece  ?   In  considering  that,  I  mustrlook      ^^^^*^n 
shuttle  to  the  situation  of  the  riiaft,  who  i$- dfi^  2i8t/«vVM4, 
veiy  advanced  age.  The  principal  efiectotf  this  prot. 
secution  is  not  so  much  penal  as  remedial ;  and  the 
amal  punishment  for  such  an  !o£fence,  is  that  of  . 
public  penanoe.    In  the  cdder  camms^   wfadch^ 
perhs^,  can  hardty  be  considered  as  canyingwildli    . 
them  sA)  their  j^r^f  authorityi  a  solennis^ panitGntiM 
is  enjoined  before  the  Bishop    of  die  Diooes^ 
This,  how^ver^  as  I  have  just  remarked,  is  bow 
sdftetied  down.     Attending  then  to  what,  I  think, 
is  the  most  material  point,  the  T^noving  of  such  a 
ikiahdal ;  and  looking  totheo^e  and  infirmity^  k>f 
the  party,  at)d  what  might  be  the  consequence  ^of 
such  a  punishment  :-^the  Court  will  not  thinks  it 
n^essary  to  inflict  the  public  penance ;  but  Con- 
demns him  in  the  Jidl  costs  of  this  prosecutioB  ; 
Accompanying  this  with  the  injuBction,  that  the 
same  intercourse  must  not  continue,  but  must  be 
fon^j^d/e  and  substantially  removed.  ^ 

To  persons,  who  have  lived  as  these  persons  haVe 
done,  it  will  not  be  sufficient  for  them  to  have 
separate  beds  in  the  same  house ;  but  they  must 
live,  in  future,  separate  and  apart ;  and  if  dbedieaee 
be  not  given  to  this  order,  excommunication  •  ^and 
other  coriiiequences  will  necessarily  follow,  t  ^  ■?  • 

'  ♦,  A^Jiiip.  Peckhami  A.  D.  1288.  Vid.,Giba.  Cod.  p.  1043. 
t  In  diis  case,  it  di^  not  appear  that  ibere  had  been  a  mar- 
rifl^'c^lebrst^d  between  the  parties,  and  ni  kudh  fact  Wai^  plei^bd 
ih  'i&k€ '  articfct;  ~  lb  tii^'dU^  of:  Btacknor^  and  Th&rp  rSBniat, 
Arches,  29th  April  1816,  en  arcicki  for  ittcastuotis.  cobahicii- 
tion  betrveeea  a^ther-ui-)aw„and  the  daug^r  P^  ^i^  ^t  wife , 
a  marriage  was  pl»ded;  and  the  articles,  prayed  the  Judge  to 
pronounce  nich  manriage  null  and  yoid.  The  sentence^  passed  in 
that  fbm^;  enj<rfiiing^at^  dbj^aradoili  and  penance,    ' ' ' 
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WAKEFIELD  v.  MACKAY,  valsblt  eAixaw 

HEBSiTLF  WAKEFIELD. 

i7ibAbv.uo7.  npHIS  iras  a  case  of  nuUkj  of  manitgiw  b|Ofl|g^ 
sntofBoiittjrof       by  the  kiuhaiidt  on  tiie  grottiid  tfafM;  tbe  baiiw 


oTpabu.  w««e  «ab  puUiahed  ia  the  tme  naaifly  M  rt^pured 
St«!L*SSl,  bythe  «6  G.  i.  c.  33. 

by  .;'.-:.. 


ri  Jyi>Giie(sF7^ 


;  i  Sir  mUim  ^«— This  13  a  suit,  ior  the.fl[ul% 
of  a  oiarruige,.  jinstituted  l^r  JDoiyr/  WqJfffid^^ 
Esquire,  against  ImbeUa^  described  in  the  Ijlx^,^ 
luAelh  Mdckajf^  falsely  calling  berae}f  ^  Wa^^l^ 

The  parties  were  married  in  the  Chu^^^f 
&U  J(fm$,  ClerkmioeU,  pn  the  29th  of  i9f<^  l%f» 
tfter.a  proclamation  of  banns  in  the  joam^. df 
isabellfl  Jackson^  — <•  It  was  observed,  that  this  was 
90t  a  new  connection,  and  it  certainly  was  ndk^ 
either  with  relation  to  the  time  of  their  s^quaint* 
iince,  which  preceded  this  marriage^  or  ^tq  ,the 
Oatore  and  description  of  their  intimacy* 

Mr.  Jf^teVf  who  was  examined,  and  who  apjpi^ars 
to Ji>e  a  &i\pw  student  of  Mr.  Wak^ld^  at  /q^e  pi 
the.  Ijpms  of  Court,  deposes,  upon  the.^iifth  int^-* 
rogatory^  '^th^t  he  had  unde^rstQod  fron^  the  |aid 
*'  Daniel  Wak^eldf  the  producent,  that  j^e,  the 
^^  prpducent,  first  became  acquainted  with  ^  die 
V  niini&trapt  sU.pr  seven  years  agp/'  'pm^ripgi 
it  to  about  th^  year  180Q. ---.It  appears,  1^^ 
and  Mr.  Wak^ld  ccdiabited  tpgether  dt^g  thf 
^nner  and  latter  part  of  that  p^od,  and  tbat  $^e 
li;red  with  him  under  the  name  ot  habeUaX4(f9c^ips^ 
Who  is  the  8edttcer,an4  wjbp  13  thi^,se<^^o^ 

cas^ 


caMf  does  not  at  all  appear  by  this  evidmice,  neither  WAcmmi  m 

is  the  age  of  Mr.  Wakefield  disclosed  ;  but  the  wo*      ^**^*''^' 

iMUi  appears  to  have  been  of  extreme  jroUth  at  irthjs^.iBo;. 

thid  time  —  by  the  dq^tes  assigned,  not  more  than 

fifteen  years  of  age,  which  lays  some  ground  df 

|M^^|yabi)iQrf  that  she  did  not  take  the  active  hs^ 

in  foftning  this  connection.    What  name  she  bore 

9it'  the  time  Mn  Wak^eld  was  inteoduced  to  Iter, 

or  under  what  circumstances  she  was  livk^,  does 

not  at  all  appear.    In  180^  she  took  the  name  of 

LasceUeSf  Mr.  Wak^ldy  at  Uie  same  time,  assuming 

thb  saMe  name,  and  passing  as  lAr.LasoeUes^  the 

irasbatid  6f  Mrs.  La9ceUe$ :  he  introduced  her,  a# 

Ills  wifb,  to  a  boarding  scfaod,  where  he  visited 

her,  h)^  ]^ing  under  that  iiame.    In  180S  she 

ibdk  the  name  of  Th&rpe  —  the  manmef  in  which 

that  was  done,  is  thus  described  in  her  answetSi 

^  that,  upon  gbing  to  SdUsbury  and  other  places 

^  in  the  character  of  an  actress,  Mr.  Wake/ktd 

'^  tendered  to  hef  a  list  of  names  for  her  acceptance^ 

^^  recommending  the  name  of  Baddeky ;  that  she 

^<  disapproved  of  that  name,  and  chose^  in  pre- 

<<  ference,  the  name  of  Thorpe.    In  1804  die  rt- . 

"^turhfed  to  London  —  they  then  c<^sibfted  to- 

/^g^tha-;  he  tinder  the  na^te  of  Mr.  2%oi)>e,  and 

*»^she  i!inder  the  name  of  Mi^.  T^&rpe;  betaking 

^  a  hbUde,  ixi^  keeping  a  hoUsPe^  P^S^ng  btl^  and 

^^^  csfrr^ng  on  other  transactions  m  that  naine.^ 

''  In ;tl)e  qiotlth  >^ Stptemherin  th^tye&r,  a  Roman 

C^lhbliti  marriage  wa^  celdbratiid%^twe^  them, 

lOEid'sHe  i^^      his  proper  t^htk^'^of Wkk^fkU 

iiii^iirA  Aft^rthis 

'e0r^iho|i|^,  sc^nmly  ^0ugh  not  vafitfly  perfbmied, 

lihtf  ^^dt^'the  itfffeOtioitt  of  tiiis  witness,  Mn 

Basie^.    Kd^dldtits,  \9pon^a^ 

«  after 
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WAK«ffstDo.  *^  t^r  the  said  marriage,  accoi'ding  to  the  rites^oT 
'"'"""''^'    <*  the  Roman  Catholic  ChttrcK,  fheBimdfelf  mhde 
i7thjviw..i807-  «<  pi^ofessiohsr  oflove  and  affedioti^  to  thie  iiKfini- 

'^'srtraht,  and  endeavoured  to  prefvail  upos  he?*^ 
f*^Wave  MuWiikiffietdi  and  marry  lilmV  th^  11^ 
^spondent ;  and;^  in  or  about  the  month '  isi  J^Hl 
«« 1805;  hie  eausedhanns  to  be  published;  Ift  Cfa^ 
**'JPirisH^Church  of  Iver,  for  the  marriage  of  Win- 
«-^f  #ith"  th6- said  Isabella  fVake/ufldiiiy-^e 
^^nmie  of  I^abd^  JiK:kmi.^  - 

'ThM  this  offer,  on  the  part  of  Mr.  BdBkr^  wtti 
produced  by  any  effi>i1;  of  her  own^  ii»y  I  thinkj  ir^ 
pelled^by  the  acc6unt  which  Mt.  Baster  fftv^ — 
^  that  he  was  the  person  who  endeavoured  ^cd 
<i^  prevail  u]|>on  her.''  He  deslcribes  her  as  a  W^ 
meik  of  an  engagii^  person  and  interesting' ttiaii- 
ners.  The  ohly  unfair  piractice  imput^dyfo  heir 
«l^  'that  she  fiuudulently  concealed  the  cftrcuni-^ 
stance  of  her  birth  and  parentage,  and  pretended 
a  connection  ^ith  (tivers  noble  and  illiistriouB-^ 
niilies.  To  that  fact  Mr.  Baster  is  the  only  wit 
ness,  and  he  proves,  *'  that  she  did  state  heAelf 
^*  to '  be  the  daughter  of  the  Honourable  Mrs. 
.^*\Sandfardy  and  that  she  was  connected  with  Che 
Marquis  of  Thomondy  and  other  consideraMe 
persons."  That  this  was  done  for  the  puipMe 
of  effecting  any  marriage,  or  the  particuter  mar* 
riflge  upon  which  I  have  now  to  decide,  does  not 
appeat.  It  might  be  the  gratification  of  an  itte 
.vanity,  the  purchase  of  a  little  present  importuei^ 
among  the  persons  with  whom  she  was  living;  ^^^oid 
not  at  all  with  any  view  to  the  effectuating  O^aoy 
^marriage ;  for,  upon  the  whole  of  the  evidene^^^  t 
s^  vtS  anxiety  on  her  part  to '  procure  '4ile  ^  in^ 
riage :  she  had  been  content  to  live  lQ>oh'IoWer 

terms 
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terms  with  Mr.  Wakefield.. '  J/^x.  Ba$ier'4  a4misu  VAnitmww, 
s^diii.^  Qpon  tiie  eighth  interrogatory,  proyesii  i 


'^^^-■^^p 


thiok,  that  her  ambition  was  not  very  active  iii  i^thivbvaso;. 
procurii^  this  marriage ;  for  he  answers,  ^'  ,tfaat 
he  believes  Mr.  Wak^ld  frequently  entreatedi 
and  endeavoured  to  prevail  wpon  the  ministrant 
*^  to  consent  to  be  married  to  him,  and  that  it  was 
*^in  consequence  of  such  entreaties: they  w^re 
**  afterwards  married  to  each  other ;"  and  wl^n 
she  is  married,  she  does  not  use  the  name  of  Sand* 
fordy  whose  dMghter  she  had  represented  henself 
to  be,  but  the  name  of  Jackson. 

I  see  no  reason,  therefore,  to  think  that  thi^ 
fraud  was  practised  with  the  intention  imputed  in 
the  Ubel  -^  ^'  that  she  falsely  pretended  that  b^r 
^<  real  name  was  Jackson^  and  that  she  was  related 
^'  to  divers  noble  and  illustrious  families,  and  to  a 
person  who  had  married  an  oipxjiiexA  West  India 
planter,  of  the  name  of  fTe/fe,  started  to  be  her 
^  aunt ;  and  that  she,  having  completely  gained 
*^  the  affections,  prevailed  upon  the  skid  Daniel 
<^  Wakefield  to  consent  to  be  married  to  her,  and 
**  she  accordingly  was  so  married."  The  repre- 
sentation being,  that,  on  the  contrary,  it  was  he  who 
endeavoured  to  prevail  upon  her,  and  that  she 
consented  to  this  marriage  in  consequence  of  his 
solicitation. 

I  see  no  reason  to  think  that  this  fraud  had  that 
effect  upon  Mr.  Wakqfield  ;  because,  from  his  an- 
swers^ I  collect  it  to  have  been  his  general  per- 
suasion, that  she  was  the  daughter  of  this  persop, 
— the  same  as  she  is  described  to  have  been  in. the 
libel.  'But  taking  the  fact  to  be  otherwise,  that  a 
fraud  had  been  practised  with  this  view,  aud  th,at 
it  had  been  successful^-^that  Mr.  Wak^ld  had 

been 
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WAxiriiLD  1^.  beea  captivated  by  thii  pedigree,  which  ahe  had 

_._ .'  assumed  to  herself, «« still  tha|t  will  not,  in  the  Ie|i3t, 

17th  Mir.  1107.  of  itself,  affect  the  validity  of  this  marriage.  Error 
about  the  fortune  or  family  of  the 
though  produced  by  disingemious 
4o  not  at  all  affect  the  validity  of  the  marria^. 
A  man,  who  means  to  act  upon  such  representa- 
tions, should  verify  them  by  his  own  inquiries; 
The  .law  presumes  that  he  uses  due  caution  in 
a  matter,  in  which  his  happiness  for  life  is  so  ma- 
terially involved f  and  it  makes  no  provision. for 
the  relief  of  a  blind  credulity,  however  it  wt^ 
hfMre  b/een  produced.  I  nuUst,  I  think,  lay  all  that 
matter,  bpth  in  point  of  fact  and  in  point  of  law, 
out  ^f  the  question;  and  must  consider  this  caae, 
as  xH^nfiued  to  the  1^^  question,  arisitig  upon  the 
fact  5>f  her  heJLDg  married,  under  the  name  of  Jade* 
<mi,  by  proclamation  of  banns,  when  she  had  batmd 
^tSft^  several  names  that  I  have  recited.  To  pvqm 
A  millity  of  marriage,  it  must  be  shewn,  t;9  the 
aatisfaction  c£  the  Court,  that  Jachan  i»  im  w- 
true  name. 

The  Itbel  pleaded,  that  she  was  the  natural  and 
.the  lawful  daughter  of  John  and  4nn  fdwlu^^ 
with  whom  she  is  proved  to  have  lived  mucbt  and 
wh<Hn  she  is  proved  to  have  treated  with  great 
filial  affection,  as  she  did  likewise  a  brother  and  a 
•ater  with  much  sisterly  affection.  The  fact 
established!  however,  by  the  evidence  of  her 
foother,  and  of  two  other  persons  who  are  ex- 
amined, is  clearly  what  I  am  bound  to  take,  as 
tiie  real  fact  of  the  case  upon  this  evidence 
-—  that  she  was  the  daughter  of  Arm  Maclisp 
whilst  a  spinster,  under  the  original  name  of  Jac^ 
(091.    There  i^  no  evidence  who  was  the  &th^  of 

this 
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this  child ;  but,  itati/Srate,  ^e  isT  nWrto  be  con-  Wakifibldit. 
sidered  as  the  riAtur'al  Md^lawfUl  daughter  6f "John     • 

It  was  saiH'  by  ^he  c6unsel,  * thdj;  tfii^ party,  HBmg 
sSt  up  a  iegitiinidir;  had  n6  n^hiW;'Sit^ 
of  what  turned  out  to  W  the  fdct-^hf6  cbhthtfy 
evidence  of  illegitimacy.  I  am  8f  ip^oW,  hbwever, 
that  Mr.  If^akejtetd  has  a  right'tesJ^afi^'evfd^ie 
introduced  into  the  caW  l§  efther  |%!rty;^H^ 

lusioh'M^'M^^ 


^rive^  at  the  conclusion  ._ ^   _.       _ 

iVue  triaine  by  any  offier  mealiK  ji'riii^K^{  hfeliitVa 
^^^t  to  avail  himself  of  the  l)enfefi|;  df  thit!  cbrfciii- 
'tf»n;  hd^evk  obtained.  /       ' ''   "  *  '     "^^^  "^^^'^ 

It  ocjcurs  to  me,  that  thfePe  are  three  j[)'ok!!fibic 
\V2iys  in  which  this  case  rfiay Ibie.  piil,  on  tliebBe 
9id6'  and '  oh  the  other,  i^rst,  that  any  6he  ;bf 
these 'naines  was;a  sufficijently  truie  name,  so  ioiig  • 
as  she  contitiued  tojgo  by  it.  /Secondly,  that  notie 
qf  tftese  names  can  oe  considered  as  a  true^nain'e; 
for  that  the  circumstances  of  her  birth  and/fJr- 
tune  were  such,  that  she  never  acquired  wtiat  the 
law  can  consider  as  a  true  na^ne;  and/ihii^V, 
that  only  oqe  of  these  several  naijies  can  be  deemed 
the  true  name  of  the  party,  and  that  the  Court 
IS  bound  to  ascertam  that  pame,  m  order  to  de- 
tertnuie  upon  the  vaiiaityx)f  this  marriage.  Tnat 
any  pn^,  of  these  i^ames  is  a  siiflBcient  if)ame  for  the 
purpose,  wg^s  asserted  upoii  an  au^lhorit^  ehntftd 
to  great  rfspecL  namely^  that  of  j^he  Master  di  tne 
*RoIM/  Sir  Jo^ey^Td'Aryft  whoV  i;i  i!be*c!?l»e^of^!S8r- 
/ptt^y.  J5atemaw%  lays  down,  ^  certainly  ii|  \ktj  on- 
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WAKtriKLD ».  such  a  surname,  if  he  has  a  right  to  use  it,  it  i§ 
wakefibld.   ^j^j^|.  cannot  be   denominated  an   untrue  name. 

iTth^w.  1807.  I  am  far  from  meaning  to  trench  upon  the  reve- 
rence due  to  any  assertion  of  that  great  man,  when 
I  say,  that  the  solid  grounds,  upon  which  this  pro- 
position of  law  is  stated,  do  not  appear  to  have 
occurred  to  him  just  at  the  moment  of  the  delivery 
of  that  judgment  —  because  the  reasons  stated  in 
that  report,  can  hardly,  I  think,  be  deemed  satis- 
factory to  produce  such  a  conclusion. 

It  is  stated  that  the  reasons  are,  first,  that  sur- 
names  are  not   of  very  great  antiquity.      It  is 
pretty  well  now  established,  that  surnames  were 
fully  in  use,  even  among  the  common  people,  by 
the  reign  o(  Edward  the  second,   which  is  now 
five  hundred  years  ago,  a  pretty  reasonable  pe- 
riod for   the  establishment   of   any   legal   usage. 
It  is  likewise  observed,  that,  in  ancient  times,  tiie 
appellation  was  by  the  christian  name,  and  place 
of  habitation  —  as  Thomas  ofDale^  but  which  of 
Dale  is  of  itself  merely  a  surname,  a  local  surname 
certainly,  — but  not  less  a  surname  on  that  account*, 
for  surnames  were  local,  either  taken  from  places 
of  habitation,  or  descriptive  from  other  circum- 
stances, that  belonged  to  the  individuals,  to  dis- 
tinguish men  who  were  not  at  all  distinguished  by 
christian  names :  They  are,  many  of  them,  gene- 
ral appellatives.     Christian   names   are  scattered 
about    among    the    mass    of   the    people,    with 
such  profusion,  that  convey  little  or  no   distinc- 
tion, and  the  very  introduction  of  the  surname 
was  to  discriminate  that,  which  was  not  before 
discriminated.     It  is  observed  too  by  Sir  Joseph 
JekyU^  that  the  usage  of  an  act  of  pariiament 
for  a  name  is  but  modern.       Certainly  it  is; 

and 
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and  so  are  Acts  for  many  other  private  family  con-  wakepield». 

earns:  Theyare  of  modem  introduction.  But  there 

has  been  a  practice  of  great  antiquity,  that  is,  the  wihiVw.  1807. 
grant  of  a  licence,  for  the  assumption  of  a  name,  by 
the  Crown,  passing  through  one  of  its  public  offices: 
Certainly,  the  ancient  style  of  the  ancient  offices  of 
the  Crown  is  of  great  authority  upon  such  a  sub- 
ject.  However,  I  would  observe  likewise  upon  the 
confusion  that  must  be  produced,  to  a  degree  that 
would  compel  a  legislative  correction;  if  the  prac- 
tice at  all  followed  this  Tide,  that  every  one  might 
take  what  surnames  he  pleased,  and  when  he  pleased : 
The  whole  world  would  be  at  hide  and  seek  about 
identity,  in  the  concerns  of  almost  every  individual. 
However,  I  am  content,  as  perhaps  I  ought  to  be, 
to  take  the  mere  assertion,  coming  from  so  vener- 
iable  a  person,  confirmed,  as  it  may  be,  by  other  au- 
thorities of  the  like  kjjid. —  But,  taking.it  as  gene- 
rally true,  I  think,  that  the  particular  case  of  the 
marriage  act  might  be  admitted  to  form  an  excep^- 
iion.  The  marriage,  except  in  case  of  a  licence,  is 
to  be  performed  by  proclamation  of  banns,  which  is 
to  designate  the  individual,  in  order  to  awaken  the . 
vigilance  of  parents  and  guardians,  and  to  give 
them  an  opportunity   of  protecting  th^ir  rights. 
It  therefore  requires  that  the  true  name  should  be 
given  to  them,  evidently  considering  that  a  name, 
assumed  for  the  occasion,  is  a  name  tha^t  will  not 
answer  the  purposes  of  the  provisions,  —  Accord- 
ingly this  Court  has  conceived  itself  to  be  canying 
the  intention  of  the  law  into  effect,  when  it  has 
annulled  marriages,  where  a  false  pame  has  been 
Inserted  in  the  banns,  though  no  fraud  were  in- 
tended ;  upon  the  ground,  that  such  proclamation 
was  no  proclamation  referring  to  that  marriage, 

D  D  but 
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Wakefield r.  but  to  aiiother  transaction ;  the  marriage  therefcwe 

\  was  without  proclamation  of  banns,  and  conse- 

iTthiVbr.  1807.  quently  illegal.  There  was  a  fraud,  a  want  of  fidelity 

and  truth,  in  the  application  of  the  banns  to  the 
marrjage,  though  there  might  be  no  fraud  in  the 
original  intention.  It  is  therefore,  I  think,  clear, 
that  if  there  is  a  true  name,  that  true  name  must 
be  used ;  it  may  be  a  name  less  notorious  to  the 
world,  than  some  name  which  the  party  has  thought 
fit  to  assume,  but  is  not  less  the  true  name  on 
that  account ;  it  is  the  name  which,  it  is  presumed, 
her  relations,  her  parents,  her  guardians  are  die 
best  acquainted  with,  and,  therefore,  the  name 
which  ought  to  be  applied  upon  such  an  occasion, 
provided  she  is  possessed  of  such  name. 

But,  it  may  be  said,  in  the  second  place,  that, 
under  the  circumstances  of  this  person's  birth  and 
fortune,  she  never  did  become  possessed  of  that 
which  the  law  would  consider  as  a  true  name.  It 
is,  I  think,  a  possible  case  that  there  may  be  no 
true  name,  ascertainable  as  belonging  to  a  par- 
ticular individual.  Suppose  the  illegitimate  child 
of  a  person  of  vague  and  erratic  habits,  who  has 
been  tossed  about  the  world  in  a  variety  of  obscure 
fortunes  and  situations,  who  has,  at  different  places, 
been  passing  under  different  names,  —  the  child  of 
such  a  person,  at  a  marriageable  age  (and  that,  in 
the  female  sex,  is  a  very  early  age,)  may  not  be 
possessed  of  any  name,  so  clearly  established.  She 
has  none  from  her  birth,  and  there  may  be  none  so 
clear,  as  to  be  depended  upon  for  so  serious  a  pur- 
pose, as  that  of  invalidating  the  marriage. 

What  would  be  the  rule  of  law  in  such  a  case? 
In  my  opinion,  it  would  be  that  such  a  person 
would  be  out  of  the  statute.     The  law  presumes, 

10  -  as 
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^  is  generally  true,    that   every  person   has  a  Wakefield  v. 

t  11  1-1  1  1      WAKEriELD. 

name ;   but  the  law,  which  presumes  that,  and 

calls  for  that  name,  does  not  compel  parties  to  1 7th  ivw.  i  sor. 

impossibilities ;  and  if  the  party  is  not  possessed 

of  that  which  can  be  considered  as  a  true  name,  it 

would  not  be  unfair  to  judge  of  the  marriage  of 

such  a  person,  upon  the  old  footing  of  the  canon 

law,  which  requires  banns  as  matter  of  regularity, 

but  not  as  matter  necessary  to  the  validity  of  the 

marriage.   Perhaps  those,  who  have  attended  to  the 

evidence,  and  the  long  and  elaborate  arguments, 

which,  in  this  case,  have  been  constructed  upon 

them,  may  be  disposed  to  entertain  an  opinion, 

that  this  very  case  approaches  something  towards 

that  description.  Here  is  an  illegitimate  child,  with 

very  little  history  applying  to  the  early  periods  of  her 

life,  assuming  a  succession  of  five  different  names 

before  she  marries, — certainly  it  must  be  admitted, 

that  it  is  no  easy  matter  to  ascertain,  what  has  a 

right  to  be  considered  as  the  true  name  of  this 

individual,  under  all  these  circumstances. 

It  may,  however,  be  said,  that  the  legislature  has 
held  out,  that  every  person  has  a  true  name,  and 
that  it  is  the  duty  of  the  Court,  in  this  case,  for 
the  determination  of  this  suit,  to  decide  which  of 
these  several  names  is  that,  which  is  best  entitled 
to  that  character. 

Five  names  have  been  stated  —  three  of  those, 
I  think,  have  been  very  much  dismissed  out  of  the 
argument ;  th^  names  of  LascelleSy  Thorpe^  and 
Wakefieldy  though  she  used  them  for  a  considerable 
time ;  they  were  all  of  them  presents  from  Mr. 
Wakefield^  the  last  of  them,  in  consequeace  of  the 
ceremony  of  the  Roman  Catholic  marriage,  which 
had  taken  place  between  them^    But  the  question 

D  D  2  has 
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WA-K^sriiLov.  has  turned,  as,  I  think,  it  ought  to  turn,  upon  the 
AKEFiELD,   qQj|^pg|. j^qjtj  bctweeu  tfac  claims  of  the  name  of 

irthjvw.  ii07.  Mackay^  and  the  name  of. Jackson^  which  of  them 
is  to  be  considered  in  the  character  of  the  true 
name  of  this  individual. 

I  will  state  the  evidence  Which  applies  to  these 
.names.     Six  witnesses  have  been  examined,  two 
only  of  these  six  witnesses  speak  of  her  under  the 
na,me  of  Mackay.    Of  the  other  four,  Pudderphat 
utid  Gamett  knew  her  only  under  the  name  of 
XiO^celleSy  during  tlie  years  1801  and  1802.     She 
lodged  with  Pudderpliat  during  the  year  1801,  and 
with  Gamett  J  during  part  of  the  year  1802,  by  thtf  ' 
jiaine.     Mr.  Baxter  appears  to  have  known  heir  body 
by  the  name  of  Thorpe  till  she  took  the  name  of 
Wakefield,  upon  the  Roman  Catholic  mturriage,  (A 
the  6th  oi  September  1801.     Turner^  who  was  a 
porter  at  the  Inn  of  Court,  carried  messages  to  her 
from   Mr.  Wakefield ;  but  under  what  name  or 
names  she  then  passed,  or  where  she  was  livilig, 
this  witness  does  not  describe.     There  are  only 
two  witnesses  who  speak  to  the  name  of  Mackay  i 
the   one  is  a  Miss  Gray,  then   an   assistant  to 
Mrs.  Bayley^  who  kept  a  Roman  Catholic  female 
boarding  school  at  Hammersmith,  who  proves,  that 
she  was  a  boarder  for  an  entire  year,  under  the 
name  of  Mackay,  till  January  1794,  being  then  a 
child  of  about  eight  years  of  age.    The  other 
witness  is  Mr.  Andrews,  a  perfect  stranger  to  the 
family,  but  who  was  introduced  to  the  knowledge 
of  her,  by  a  memorable  transaction  of  her  life,  — 
He  is  the  surgeon  of  the  police  office  in  Bow  Street, 
and  was  brought  in  to  attend  a  child,   Who  had 
been  forcibly  violated  by  a  person  of  the  name  of 
Murphy,  who  was  afterwards  Convicted  of  the 

5  crime. 
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crime.    This  was  in  August  1794*,  and  he  identified  wak£fiild>. 

this  person  to  be  the  child  that  he  had  attended, \ 

bearing  the  name  of  AfacAray.    Copies  of  affidavits  uOiiVw.iw;. 

which  were  then  made,  in  which  she  describes  her* . 

self  as  Isabella  Mackay^  and  her  mother  describes 

her  under  the  same  name,  are  produced  to  the 

Court. 

It  was  observed  very  justly  by  the  counsel  foi* 
Mr.  Wakefield^  that  this  was  a  very  serious  trans- 
action ;  but  the  name  of  the  party  injured  was, 
certainly,  not  the  most  material  part  of  this  serious 
transaction  j  for  the   crime   was  the  having   der 
flowered  a  child  of  that  tender  age — be  it  Mackay 
or  be  it  Jackson^  it  made  no  sort  of  difference  in 
the  offence  of  the  party,  or  the  punishment  he  was 
subjected  to  in  consequence  of  it.     These  are  the 
only  witnesses  who  speak  to  the  name  of  Mackay^ 
one,  during  the  whole  course  of  the  year  1793,  the 
other,  in  a  detached  transaction,  in  the  summer  of 
1794.     It  is  a  possible  thing,  that  this  defect  of 
evidence  may  have  arisen  from  the  course  of  the 
cause;  for,  having  pleaded,  as  I  presume  the  coun- 
sel supposed  at  the  time,  that  she  was  a  legitimate 
child,  they  might,  perhaps,  have  relied  upon  the 
presumption    of  law,    necessarily    arising    from, 
thence,  that  she  must  be  of  the  name  of  her  father 
and  mother ;  but  the  fact  failing,  the  inference 
fails,  and  that  fact  is  as  necessary  to  be^proved, 
and  directly  proved,  as  any  other  fact  in  the  case.  , 

Now  there  is  no  evidence  whatever,  arising  from 
the  depositions  that  are  produced,  before  the  year 
179S»  when  she  was  a  child  of  eight  years  of  age  j 
^nd  this  transaction,  which  I  h^ve  just  noticed  in 
August  1794,  that  applies  the  name  of  Mackay  to 
her.    There  is  ap  entire  blank  in  tlie  history  from 
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Wakefield  «.  that  time,  till  shc  emerges  as  Mrs.  Lascelles  in  the 

Wakefield.  ^  o 

year  1801,     It  is  true,  that  there  is,  upon  her 

i7\h Nov, IS07'  answer,  an  admission  to  this  effect,  — that  she  did, 

at  times  during  her  childhood,  pass  by  the  name 
oiMacJcay.  In  the  first  place,  I  must  observe,  that 
this  admission  is  that  which  the  Court  has  hardly  a 
right  to  notice,  because  it  is  perfectly  extra- 
articulate  and  gratuitous,  there  being  no  allegation 
in  the  libel,  that  requires  any  answer  to  such  a 
proposition,  and  therefore  the  admission  finds  its 
way  there  without  any  effect.  Next,  I  must 
observe,  that  the  admission  is  pregnant  with  a 
contradiction  ;  for  when  she  admits  that,  in  her 
childhood,  she  passed  by  the  name  of  Mackaj/y  she 
insinuates  that  she  passed,  at  other  times,  by  some 
other  name  ;  but  that  name  does  not  appear.  It 
goes  no  further  than  this, —  supposing  that  to  be  an 
admission  which  I  could  notice,  —  that,  at  times, 
she,  as  was  natural,  living  in  their  family,  did  pass 
by  the  name  of  Mackay :  Such  is  the  whole 
amount  of  the  evidence  that  applies  to  this  name. 

Now,  what  is  the  evidence  that  applies  to  the 
name  of  Jackson?  She  is  born  an  illegitimate 
daughter,  the  mother  gives  her  the  name  of 
Jackson  J  naturally  and  properly ;  because,  though, 
in  point  of  law,  she  is  nulliusjiliay  yet,  in  fact  and 
in  nature,  she  is  of  the  blood  of  the  mother,  who 
produced  her,  and  therefore  properly  and  usually 
designated  by  the*  name  which  the  mother  bore. 
The  mother  swears,  that  at  her  birth  she  was 
described  as  Isabella  Jackson  ;  not,  I  presume,  in 
the  baptismal  rite  itself,  where  only  the  chris- 
tian name  is  conferred,  but  in  some  register, 
some  record,  some  formulary  or  other,  that 
was   applied    to   that    ceremony.      The  mother 

swears. 
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swears,   that   at  the  other  sacrament  for  adult  wakefuldi.. 

Christians,  she  took  it  under  the  name  oi  Isabella  _^ \ 

Jackson;   it   being  the  practice    of  the  Roman  iTthjvrM.isor. 

Cathohc  church  to  receive  tlie  confession  of  the 

party  in  the  preparation  for  it,  and  to  make  herself 

known  by  her  name  as  a  person  duly  prepared :  she 

went  through  the  ceremonials  of  that  holy  rite 

under  the  name  of  Isabella  Jackson.  She  did  other 

acts  likewise  of  a  solemn  nature  under  the  same 

name.   In  1804  she  is  married  by  a  Roman  Catholic 

marriage  to  Mr.  TVahefieldy  as  Jackson^  without  any 

adequate  motive  for  a  fraudulent  use  of  that  name, 

as  far  as  appears,  or  without  any  reason  for  it  than 

her  own  apprehension,  that  it  was  the  name  that 

properly  belonged  to  her,  her  mother  attending 

at  that   ceremony,  sanctioning   the   use  of  that 

name,  and  meaning,  most  certainly,  not  to  destroy 

the  validity  of  that  marriage  afterwards,  by  the  use 

of  an  improper  name  upon  the  occasion.     The 

mother  swears  that  it  was  generally  understood' 

afterwards,  that  her  real  name  was  Jackson.     How 

that  may  be  I  cannot  say,  but  this  clearly  appears, 

that  Mr.  Easier  understood  it  to  be  so,  because 

when  he  gave  in  the  banns,  to  be  published  at  Iver^ 

the  year  following,  he  described  her  as  Isabettu 

Jackson;  therefore  he  certainly  understood,  at  that 

time,  that  the  name  of  this  person  was  Jackson. 

Lastly,  when,  near  a  year  after  the  Roman  Catholic 

marriage,  she  comes  to  this  marriage,  she  again 

appeal  s   by  the  name  of  Jackson ;  —  she  is  pro- 

claimed  in   the  banns,  and  married  under  that 

name. 

Then  taking  all  this  evidence  together,  that  it 
was  the  name  of  her  mother  j  that  it  was  the  name 

DD  4  impressed 
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Wakefield  ».  impressed  upoii  her  at  her  birlii ;  that  she  has  used 

. 1  that  name  in  the  most  solemn  acts  of  her  life,  civil 

nrfuviw.  1807.  and  religious,  and  at  various  periods  of  herlife, 
which  has  not  been  a  long  one  ;  I  say,  taking  that 
evidence,  and  comparing  it  with  the  evidence  on 
the  other  side,  which  embraces  only  a  very  short 
l^eriod  of  her  eventful  life ;  the  Court  would  not  be 
warranted  to  say,  upon  this  evidence,  ihst  Jackson  is 
so  clearly  demonstrated  to  be  the  untrue  name  of 
this  person,  if  she  did  possess  a  true  name,  as  to 
destroy  the  validity  of  the  marriage. 

I  am  the  less  disposed  to  sustain  the  objection  to 
the  validity,  because  Mr.  Wakefield  has  his  remedy. 
If  it  is  a  nullity,  upon  this  ground,  it  is  a  nullity  ipso 
Jacto^  and  ipso  jure,  under  the  statute,  and  which  may 
be  pleaded,  upon  any  occasion,  in  which  she  claims 
to  be  considered  as  his  wife.  It  is  a  matter  which 
may  be  put  in  issue,  and  may  be  established  upon 
other  evidence  to  the  satisfaction  of  a  jury,  under 
the  direction  of  the  Judge,  if  he  is  able  to  produce 
such  evidence.  But,  upon  this  evidence,  I  am 
clearly  of  opinion,  that  the  name  of  Jackson  is  not. 
demonstrated  to  be  other,  than  the  true  name  of  the 
party,  and,  therefore,  I  dismiss  the  party  from  all 
other  observance  of  justice  in  this  cause. 
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KIRKMAN  V.  KIRKMAN. 

'J'HIS  was  a  case  of  divorce,  by  reason  of  cruelty,   9th  Feb.  1807. 

brought  by  the  husband  against  the  wife,  "  for  Divorce,  by 
"  violent  and  outrageous  treatment,"  as  set  forth  c"dty°[n- 
in  the  libel.  S?fof^,h^ 

Wye  on  tne 
husband,  sus' 

Judgment.  '^'^• 

Sir  William  Scott.  —  This  is  a  suit  instituted  by 
the  husband  for  separation,  by  reason  of  cruelty, 
and  harsh  alid  violent  treatment,  alleged  against 
the  wife.  The  Ecclesiastical  Court  is,  in  general,' 
averse  to  relax,  in  any  degree,  the  duties  of  the 
contract  of  marriage  j  and  particularly  to  release 
married  parties  from  the  obligation  of  cohabiting 
together.  It  will  not  do  so  for  mere  words  of 
abuse,  however  reproachful.  —  The  persons  of  both 
parties,  however,  must  be  protected  from  vio- 
lence, and  I  cannot  accede,  to  what  has  been  said 
in  argument,  that  the  Court  should  wait  till  there 
has  been  actual  violence  of  such  a  nature  as  may 
endanger  life.  It  is  not  to  pause  till  a  tragical 
event  has  taken  place.  Words  of  menace,  if  ac- 
companied with  probability  of  bodily  violence, 
will  be  sufficient.  It  may  be  enough  if  they  are 
such  as  inflict  indignity,  and  threaten  pain.  It 
will  be  the  duty  of  the  Court  to  say,  that  the 
suffering  party  is  not  obliged  to  continue  in  co* 
habitation  under  such  treatment. 

I  am  unwilling  to  go  through  all  the  depositions 
which  describe  the  unhappy  scenes  in  this  family. 
It  wUl  not  be  necessary  —  as  it  is  perfectly  clear, 
that  there  have  been  words  of  menace,  with  acts 

of 
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Kjikmanp.    of  violence  accompanying  them.     It  is  said,  that 
^^^  they  were  caused  by  jealousy.  —  All  the  evidence 


»th  Feb,  1807.  tends  to  establish,  that  there  was  no  foundation,  in 
the  conduct  of  the  husband,  for  feelings  of  that 
nature.  If  such  feelings  were  entertained,  with  or 
without  reason,  jealousy  is  a  passion  producing 
effects  as  violent  as  any  other  passion,  and  there  will 
be  the  same  necessity  to  provide  for  the  safety  and 
comfort  of  the  individual.  If  that  safety  is  en 
dangered  by  violent  and  disorderly  affections  of 
the  mind,  it  is  the  same,  in  its  effects^  as  if  it  pro- 
ceeded from  mere  malignity  alone ;  it  cannot  be  ne- 
cessar}%  that,  in  order  to  obtain  the  protjection  of  the 
Court,  it  should  be  made  to  appear  to  proceed  from 
malignity.  The  evidence  establishes,that  these  parties 
had  gone  on,  in  this  unhappy  way,  for  a  considerable 
time ;  and  that  after  some  short  separation,  they 
had  been  reconciled  —  but  the  same  unjustifiable 
conduct  ensues  again  ;  though  he  conducted  him- 
self with  the  same  forbearance  which  he  had 
uniformly  shewn  under  the  atrocious  treatment  to 
which  he  was  exposed. 

The  sister  of  the  wife  states,  that,  on  a  former 
occasion,  she  saw  the  husband  striking  the  wife, 
and  that  the  deponent  desired  her  to  withdraw, 
and  not  stay  to  be  killed.  But  what  follows  —  The 
wife  (the  injured  party,  according  to  that  account) 
applies  to  the  husband  for  reconciliation,  promising 
amendment,  and  that  the  same  scenes  shall  not  be 
renewed.  The  account  given  by  the  sister,  there- 
fore, is  not  very  consistent  with  what  is  the  sub- 
stance of  all  the  evidence,  which  we  have  just 
heard  read.  The  parties  were  separated,  however, 
and  came  together  again ;  and  if  the  wife  had  ful- 
filled her  promise,  due  care  would  have  been  taken 

of 
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of  the  peace  of  a  numerous  family,  to  whose  edu-    kirkmanv, 

cation  and  advancement  the  attention  of  both  parents L 

is  equally  necessary.  But  the  same  behaviour  is  oth  Feb.  isoi. 
repeated  in  the  grossest  reproaches,  attacks  on  his 
person,  and  forcible  exclusion  of  him  from  his  own 
house.  If  this  insulting  and  outrageous  treatment 
has  proved  too  strong  for  his  forbearance,  and  may- 
have  extorted  forcible  expressions  from  him,  it  is  not 
matter  of  surprise.  I  do  not  remember  ever  to  have 
seen  a  case  of  grosser  misconduct,  though  1  abstain 
from  enumerating  all  the  particular  facts  that  are 
described  in  the  evidence.  A  few  instances  may 
suffice.  Mary  Asseter^  a  servant  in  the  family,  says, 

*  that  she  lived  with  Mr.  and  Mrs.  KirJcman  about 

*  six  or  seven  months  ;  that  they  appeared  to  be 

*  very  unhappy  with  each  other  ;  that  Mrs.  Kirk- 

*  man  very  frequently  insulted  her  said  husband, 

*  and  called  him  roguCy  villain^  blackguardy  dirty 

*  dogy  and  other  still  more  opprobrious  names,  and 

*  told  him  he  was  too  familiar  with  the  deponent, 

*  who,  she  said,  was  his  hunter,  &c.;  that  he  would, 

*  in  a  kind  and  indulgent  manner,  endeavour  to 

*  convince  his  wife  of  her  impropriety  of  conduct  j 

*  but,  notwithstanding  all  he  could  say,  she  con- 

*  tinned  to  behave  as  before ;  that  a  short  time 

*  before  she  quitted  the  family,  she  well  remem- 
^  beyrs  her  seeing  her  strike  him  a  blow  in  the  face, 

*  and  tear  his  cheeks  with  her  nails,  and  she  was 
«  only  prevented  from   committing  further  per- 

*  sonal  violence  upon  him  by  an  uncle  of  Mr. 

*  KirJcman  coming  in,  and  holding  her  by  the 

*  shoulders  by  force ;  that  the  said  Joseph  Kirk- 

*  ma?i  since  had  told  the  deponent  he  would  not 

*  live  with  his  said  wife,  but  for  the  sake  of  his 

*  children,  for  he  was  really  afraid  of  his  wife ; 

<<  that. 
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KiRKMAN  V.   *^  that,  on  another  occasion,  she  tore  either  his 
""^'^'     "  coat  or  waistcoat,  and  she  verily  believ^^  he 

9th /v;6. 1807.  <Mived  in  a  constant  state  of  fear  and  appre- 
^^  hension,  from  the  violent  and  outrageous  conduct 
^*  of  his  said  wife." 

Edward  WileJce^  his  fore^lan,  in  his  business  of  a 
harpsichord-maker,  says,  ''that  he  was  present  when 
''  the  said  Mary  Kirknum^  without  any  just  caujBe 
''  whatever,  abused  her  husband  most  grossly,  and 
''  used  very  bad  language  towards  him,  and  accused 
'<  him  of  being  improperly  connected  with  hia  fe* 
''  male  servant,  who  was  a  woman  of  a  very  difi? 
''  gusting  appearance,  and  she  called  him  all  the 
''  blackguard  names  she  could  think  of,  and  that 
*'  she  prevented  the  servants  &om  opening  the 
^'  door  to  him  when  he  was  out ;''  and  deponent 
further  says,  ^'  he  was  once  present  when  she  held 
^\2L  poker  in  her  hand,  being  then  in  a  violent 
<'  passion,  and  threatened  to  strike  her  husband 
<<  therewith,  but  she  did  not ;  that  he  also  once 
<*  saw  her  scratch  her  said  husband's  face  with  her 
^^ finger  naiU^  which  made  his  face  bleed;  that, 
"  oh  another  occasion^  he  went  into  the  parlour, 
''  where  he  found  Mr.  and  Mrs.  Kirknum  alone 
•*  together,  she  being  in  a  great  rage,  and  a  pewter 
"  qtiart  pot  was  then  lying  on  the  flpor,  which  the 
^*  said  Kirkman  told  him  that  Mrs.  Kirkman  had 
''struck  him  upon  the  head  with  ;  and  deponent 
"  further  says,  that,  in  a  few  minutes  after,  he  saw 
"her  go  up  to  her  husband,  without  saying  a 
"  word,  and,  with  her  finger  nails,  tore  and 
"  scratched  his  face,  which  put  him  to  great  pain; 
"  that  one  evening,  some  time  in  December  179S| 
*'  he  perfectly  recollects  Mr.  Kirkman  shewed  a 
"  place,  which  afterwards  became  sore,  sUnder  one 

"of 
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"  of  his  eyes,  which  appeared  burnt,  and  had  some    ki^kmaw  v. 
•«  tallow  grease  upon  it,  which  he  said,  Mrs.  Kirk-      '** 
"  man  had  burnt  by  thrusting  a  Ugkted  candle  into   9th  Fd>.  1807. 
"  his  faceJ* 

Joseph  KirkTnanj  the  son  of-these  parties,  sixteen 
years  of  age,  is  also  produced  aa  a  witness  to  the 
unhappy  state  of  his  family,  and  speaks  with  a 
very  credible  degree  of  impartiality  respecting  his 
mother's  conduct ;  for  he  bears  testimony  to  her  ex- 
treme kindness  to  her  children,  when  he  says,  "  that 
<^  no  woman  can  behave  with  greater  tenderness;  to 
^^  a  child,  in  its  infancy,  than  she  has  done  to  all  of 
/^  them ;''  but  he  deposes,  ^Hhat  his  mother  was  in 
<^  the  constant  habit  of  insulting  his^  father^  without 
"  any  provocation,  frequently  accusing  him  of  im» 
"  proper  conduct,  and  calling  him  white -Jaced 
"  villain^  French  villain^  scoundrel ;  and  that  when 
*^  his  father  had  endeavoured  to  remonstrate  upon 
"  the  impropriety  of  her  behaviour,  she  has  conti- 
"  nued  her  abusive  language,  adding,  *  Do  you 
«  want  to  teach  me  ?  I  shall  do  as  I  like/  '** 

This 

*  Other  witnesses  depose  to  a  similar  effect:  —  Ann  Connor 
stys,  "  that,  one  evening  she  saw  Mary  Kirkman  strike  her  hiis- 
<*  band  a  strong  blow  on  the  face  with  her  clenched  fist^  and  that, 
"  1^  night  or  two  after,  she  saw  her  again  strike  hun  in  angm'f 
••  cmd  with  violence.** 

Elizabeth  Tilser  says,  *'  that  Mrs.  Kirkmans  temper  was  a 
**  most  terrible  one,  that  she  was  constantly  abusing  her  husband 
violently,  and  calling  him  a  German  brute,  and  that,  one  after- 
noon, she  heard  a  great  noise  in  the  parlour,  and  that  Mary 
"  Kirhnan  called  out  to  her  eldest  son,  *  Joe,  Joe,  come  and'see 
**  what  your  pretty  father  has  done,  he  has  scratched  Ms  face,  and 
"  says  tve  done  it:  That  the  said  Mary  Kirkman  {^twards 
< '  confessed  to  deponent  that  she  had  sodpne."  The  witness  further 
says,  '*  that  Mrs.  Ktribium  lockM  her  husband  out  of'hb  own 

•*  house  for  three  succcstioe  nights ^ j^ 

Caroline 


«c 
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KiRKMAN ».  This  evidence  most  clearly  establishes,  that  the 
Wife  IS  not  mistress  oi  her  own  passions  ;  and  tne 

9th  Feb.  1807.  Couit  would  be  Wanting  in  due  attention  to  the 
safety  of  the  injured  party,  in  this  case,  if  It  did 
not  pronounce  for  a  separation  as  absolutely  ne- 
cessary for  that  purpose. 


TURNER  v.  MEYERS,  falsely  calling  herself 

TURNER. 
6ih  May  \80B.  rpjjjs  was  a  casc  of  proceeding  to  annul  a  mar- 
ria"e',^b  ^Je'IL^n         ^iagc,  ou  the  plca  of  insanity,  instituted  on  the 
of  mw«%  of     part  of  the  husband,  after  his  recovery. 

the  husband,         r  ^  • 

brought  by  him- 

self  after  his  re-  JUDGMENT. 

Sl'-iwl""  Sir  TVilUam  Scott.  —  This  is  a  suit  brought  by 
ST^rt^ofthe  ^  ^^^  *^  ^^^  aside  his  marriage  on  the  ground  of 
ftthernotad-     his  owu  incapacity  at  the  time  alleged,  thouffh,  at 

muted ;  the  son         ,  .  f       .        ,        ,     i  ,  i  /i 

being  of  age  at  Other  timcs,  he  IS  pleaded  to  have  been  capable. 
t^c^time    mar-  rj^^^  ^^j^  ^  ^^  ^^^^  brought  by  the  father,  but  the 

son 

Caroline  Kirkman,  one  of  the  daughters,  says,  "  that  her  said 
mother  behaved  in  an  outrageous  and  violent  manner  to  her 
said  father,  and  greatly  abused  him,  that  she  has  often  seen 
scuffles  between  them,  and  once  saw  her  mother^ifig  a  spoon- 
**  ful  of  chiUts  pap  into  her  father's  face." 

.  The  libel  had  pleaded,  "  that  she  had  damaged  a  valuable  grand 
"  piano-forte,  by  striking  it  repeatedly  upon  the  keys."  —  But  the 
Court  rejected  the  article,  observing,  **  that  such  conduct  might 
not  unfairly  be  considered  as  cruelty  to  her  husband,  being  a 
wanton  abuse  of  his  property ;  but  that  It  did  not  think  it  quite 
sufficient  to  plead  a  single  act  of  that  kind,  done  in  a  moment 
of  passion.** 

16th  ^n>.  1804.      *  In  a  suit  instituted  by  Saniuel  Turner,  the  father  of  the 
present  plaintiff,  to  annul  this  marriage  on  the  same  grounds 

that 


<< 
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son  being  of  age,  and  there  being  no  means  of    TuRNEnr. 
making  the  father  guardian,  or  curator  ad  Uterrij        ^^"^*' 


the  Court  was  of  opinion,  that  the  suit  could  not  cih  May  i8o«. 
|)roceed  in    that  form.  —  It  has  therefore  since 
assumed  its  present  shape. 

It  is,  I  conceive,  perfectly  clear  in  law,  that 
a  party  may  come  forward  to  maintain  his  ov^npast 

inca- 


that  were  now  proposed.  It  was  objected,  on  the  part  of  the 
wife,  that  the  father  had  no  right  to  bring  such  a  suit,  the  son 
being,  at  the  time  of  marriage,  of  age,  and  sui  juris,  unless  ap- 
pointed committee  of  his  person.  The  Court  having  taken  time  to 
deliberate,  observed  —  That  the  suit  was  brought  by  the  father 
to  annul  the  marriage  of  a  party  of  competent  age,  without 
setting  up  any  special  interest,  but  averring  the  insanity  of  the 
son  at  the  time ;  the  fact  being  pleadable,  the  only  question  is, 
whether  the  person  before  the  Court  is  the  proper  person  to  plead 
it.  —  It  is  not  alleged  that  the  son  is  now  insane ;  and  though 
under  the  care  of  his  father,  that  may  be  only  for  weakness,  as  it 
is  allowed  a  commission  of  lunacy  cannot  be  obtained  —  He  is 
then  to  be  presumed  sane,  and,  as  such,  capable  of  bringing  suits 
propria  jure :  —  no  man  can  be  plaintiff  for  him  —  he  must  com- 
plain ;  —  no  man  can  be  defendant  for  him,  he  must  defend  him- 
self;—  no  one  can  be  attorney  or  procurator  for  him,  but  by 
his  own  appointment. 

On  what  ground,  then,  is  the  interference  of  the  fieither  to  be 
supported  ?  An  analogy  to  other  cases  has  been  relied  on,  where 
a  concursus  actionum  is  allowed.  In  cases  of  minority  there  is  a 
concurrent  right,  the  law  gives  the  father  a  right  of  consent,  and 
to  the  minor  a  right  of  protection  under  his  father's  judgment. 
Cases  of  consanguinity  have  been  also  mentioned  ;  but  in  those 
the  public  has  an  interest —  to  abate  a  scandal.  The  criminal  siut 
is  open  to  every  one,  the  civil  suit  to  every  one  shewing  an  in- 
terest ;  but,  in  that  respect,  the  father  is  by  no  means  privileged  ; 
as  he  must  shew  a  specific  interest  as  well  us  any  other  person  -— 
in  that  case  there  is  a  reason  for  the  interference  of  others,  as  the 
marriage  can  only  be  affected  inter  vivos;  for  if  the  death  of  either 
of  the  contracted  parties  takes  place,  the  marriage  cannot  be  set 
aside  —  here  there  will  be  no  such  consequence,  as  the  remedy 
may  be  pursued  at  any  time,  only  with  a  little  less  convenience 
1  perhaps 
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Turner  v.    incapacity,  and  also  that  a  defect  of  incapacity  in- 
'J^^^   validates  the  contract  of  marriage,  as  well  as  any 


6th  Mi^  1808.  other  contract.  It  is  true,  that  there  are  some 
obscure  dicta,  in  the  earlier  commentators  on  the 
Jaw  *,  that  a  marriage  of  an  insane  person  could 
not  be  invalidated  on  that  account,  founded,  I  pre- 
sume, on  some  notion,  that  prevailed  in  the  dark 
ages,  of  the  mysterious  nature  of  the  contract  of 


perhap3  than  when  the  whole  matter  is  recent. —To  this  asserted 
convenience  of  the  parties,  many  ponsideratiooB  of  iiioonTemenoc 
might  be  opposed. 

It  may  indeed  be  questioned  what  degree  of  evidence,  that 
could  be  now  produced,  would  satisfy  the  Court  that  the  act  was 
the  act  of  an  insane  womeiit,  when  the  man,  as  I  have  before 
observed,  is  not  alleged  to  be  insane,  and  who  mmt  therefore  be 
presumed  to  be  himself,  lias  taken  no  step  to  annul  the  aet,  but 
rather  adheres  to  it. 

In  cases  of  most  inveterate  malddy,  diere  are  lucid  iatervaky 
on  which  k^  acts  may  be  founded.    Hie  case  of  Cartwright  v. 
partwright  (a)  was  a  strong  case  of  this  kind,  in  whidi  the  wil 
was  made  in  one  of  these  lueid  intervalsy  and  was  established.  — 
There,  indeed,  the  sanity  of  the  moment  was,  in  a  great  measure, 
to  be  inferred  from  the  internal  character  of  the  wisdom  of  the 
act  itself.    This  act  undoubtedly  has  no  such  character  of  wisdom, 
being  the  act  of  a  man  connecting  himself,  in  marriage,  with  a 
conimon  prostitute,  without  any  rational  prospect  of ^  Imppipeas. 
But  it  will  not  be  conclusive,  certainly,  against  the  sanity  of  the 
act,  that  it  was  an  unwise  act.    The  man,  in  the  best  esLcrcise  of 
his  reason,  might  not  be  a  wise  man ;  and  the  question  here  is 
as  to  the  sanity  of  the  act,  not  the  wisdom  of  the  party  ;  and  I 
am  of  opinion,  that  no  evidence  would  be  sufficient  to  mduee  tbe 
Court  to  pronounce  against  the  sanity  of  an  act,  to  whidi  the 
man  himself,  not  disqualified  by  proof  of  insanity,  adheres,  and 
from  which  he  does  not  himself  pray  to  be  reHeved^    On  the 
whole,  therefore,  I  think  the  father  has  not  a  pertoma  tUmdi 
before  the  Court,  and  that  hb  suit  must  be  dismissed;     ^ 

*  Sanchez  lib.  1.  disp.  8.  num^  15.  ei  seq. 

(a)  \sl  I*hiUim9re*s  Rep.  p.  go. 

marriage, 
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marriage^  in  which  its  spiritual  nature  almost  en-     to&viii  v. 
tirely  obliterated  its    civil   character.     In   more 


modern  times,  it  has  been  considered  in  its  proper  «th  jfoy  isoe. 
light,  as  a  civil  contract,  as  well  as  a  religious  vow, 
and,  like  all  civil  contracts,  will  be  invalidated  by 
want  pf  consent  of  capable  persons.  This  has  been 
fully  determined  in  a  case  before  the  Delegates  *  j 
when  the  effect  of  all  these  dicta  were  brought 
before  the  Court,  and  it  has  been  since  acted  upon 
in  various  cases  t  in  this  Court ;  which  it  is  unne- 
cessary to  review.  I  take  it  to  be  as  clear  a  prin- 
ciple of  law  therefore,  at  this  day,  as  any  can  be, 
and  as  incapable  of  being  affected  by  any  general 
dicta,  which  may  be  found  in  writers  of  earlier 
periods,  as  any  fundamental  maxim,  on  which  the 
Courts  are  in  the  habit  of  proceeding. 

When  a  commission  of  lunacy  has  been  taken 
out,  the  conclusion  against,  the  marriage  ¥nll  be 
founded  on  that  statute  t ;  where  there  has  been 
no  such  commission^  the  matter  is  to  be  established 
on  evidence.  The  statute  has  made  provisions 
against  such  marriages,  even  in  lucid  intervals^ 
till  the  commission  has  been  superseded.  In  other 
cases,  the  Court  will  require  it  to  be  shewn  by 
strong  evidence,  that  the  marriage  was  clearly  had 
in  a  lucid  interval,  if  it  is  first  found  that  the  per-*^ 
son  was  generally  insane^ 

Madness  is  a  state  of  mind  not  easily  reducible 
to  correct  definition,  since  it  is  the  disorder  of  that 
faculty  with  ^hich  we  are  little  acquainted ;  fot  all 
the  study  of  mankind  has  made  but  a  very  moderate 
progress  in  investigating  the  tcfxtiu'e  of  the  mindy 


*  Morison  v.  Stewart,  falsely  called  Morison,  Delates,  1745. 
t  Ctoudesley  y.Ewmi,  fterog.  1763,    Parker  y, Parker^  }757\ 
I  19^.2.  c.dO. 

E  B  evert 
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Tu»»Ei ».    even  in  a  sound  state.     In  disease,  where  it  has 
pleased  the  Ahnighty  to  envelope  the  subject  mat- 


6th  Mtjf  1806.  tcr  in  the  darkness  of  disease,  it  wUl  probably  always 
continue  so ;  but  the  effects  of  this  disordered  state 
are  pretty  well  known.  We  learn  from  experience 
and  observation  all  that  we  can  know,  and  we  see 
that  madness  may  subsist  in  various  degrees,  some- 
times slight,  as  partaking  rather  of  disposition  or 
humour,  which  will  not  incapacitate  a  man  from 
managing  liis  own  afiairs,  or  making  a  valid  con- 
tract. It  must  be  something  more  than  this,  some- 
thing which,  if  there  be  any  test,  is  held,  by  the 
common  judgment  of  mankind,  to  afiect  his  general 
fitness  to  be  trusted  with  the  management  erf*  himself 
and  his  own  concerns.  The  degree  of  proof  must 
be  still  stronger,  when  a  person  brings  a  suit  on 
allegation  of  his  own  incapacity,  by  exposing  to 
view  the  changes  of  his  mind.  •—  Under  these  ob- 
servations, I  shall  proceed  to  examine  the  evidence, 
which,  in  substance,  I  think  I  may  now  say,  is 
sufficient  to  establish  that  this  gentleman  was  a 
person  liable  to  accesses  of  lunacy. 

He  iqppears  to  have  lived  with  his  father,  who 
was  a  grazier  in  Lincolnshire^  and,  about  thirteen 
or  fourteen  years  ago,  to  have  been  visited  with 
insanity,  which  became  more  frequent  in  its  visi- 
tations, more  especially  in  the  spring  and  autumn ; 
which  is  not  unusual.  The  general  fact  is  fully 
established  by  the  witnesses,  particularly  those  of  his 
own  family,  his  father,  his  two  sisters,  and  a  brother, 
who  was  a  medical  person,  and  attended  him  in 
that  capacity  at  different  times.  His  father  did  not 
trust  him  with  any  business ;  he  was  at  liber^, 
but  entirely  unfit  to  be  employed.  His  peculiar 
humour  of  madness  was,  that  of  passion  for  a  mili- 

8  taiy 
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tary  life,  for  which  he  had  no  disposition  at  other     tw»wi*v. 
times ;  but,  at  the  periodical  returns  of  his  malady, 


he  exhibited  such  flights  of  heroism,  and  such  ediAfoyisos. 
general  expressions  of  ideas  on  that  subject,  as 
strongly  marked  a  disordered  imagination.  His 
£ither  once  oflered  to  procui*e  for  him  a  com^^ 
mission  in  the  army,  which  he  declined,  and  said, 
that  he  would  prefer  to  follow  his  father's  business* 
This  is  the  description  of  several  witnesses,  who 
have  known  him  from  his  infancy,  and  which  brings 
down  this  account  of  him  till  1803«  It  is  sufficient, 
therefore,  I  think,  to  throw  on  the  other  party, 
who  sets  up  his  act  as  the  foundation  of  any  right, 
the  burthen  of  proving  that  it  was  done  at  die  time 
of  sanity;  more  especially,  as  it  appears  that  it 
was  done  in  September,  at  one  of  those  periods  of 
the  year,  when  he  was  habitually  most  subject  to 
his  disorder  This  brings  me  to  examine  the  &cts 
attending  the  marriage.  It  appears  that  his  fa- 
ther*, who  has  been  produced  as  a  witness,  had 
given  him  leave  to  go  to  a  show  of  cattle,  in 
order  to  amuse  him ;  that  he  took  that  oppor- 
tunity of  eloping  to  town  without  money  and 
Without  preparation;    that  he  told  his  friend  he 

was  going  into  the  neighbourhood  of  Nottingham, 

■  ■   '      ^^■^"— ^— ^i^i— — ^— — ^— — ^>^— — — ■^^^.^■>i^»i^i»«      — ^».  ■ » 1 1 1   I  ■ 

*  Consist.  27th  June  1817.  —  In  the  case  of  Sumerfield  v. 
Mack'mtire,  as  to  the  competency  of  a  father^  to  be  a  witness^ 
wko  had  originally  instituted  proceedings,  (to  annul  the  marriage 
ui  his  son)  which  were  continued  by  the  son,  on  his  coming  of  age : 
An  objection  to  the  competency  of  the  Either  to  be  a  witnessf  was 
orer-ruled  by  the  Court,  observing,  *'  that  the  son  s  intervention 
«*  in  the  suit  was  a  supercession  of  the  father,  and  that  by  taking 
''-up  the  suit,  where  he  found  it,  he  had  adopted  and  sanctioned 
*'  all  that  had  been  done.  For  the  sake  of  greater  regularity 
**  however,  the  conclusion  of  the  cause  was  rescinded,  to  enable 
^,  the  fiEither  formally  to  withdraw  himself  from  the  suit,  and 
**  tb«n«  with  his  wife,  to  be  repeated  to  their  depositions.** 

£  E  S  and 
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TuftiiEfi«.     ^^  should  return;  but  he  did  not:  ke  went  to^ 
Newark,  and  on  to  London,  without  any  other  pur- 


6ih  May  1806.  p^gg  jjian  that  of  indulging  the  n^iitary  notions, 

which  he  usually  entertained  in  his  fits  of  insanity^ 
He  is  described,  by  one  of  the  passengers  in  the 
same  carriage,  to    have  been  giddy  and  flighty, 
very  communicative  about  his  family,  as  persons 
of  property,  but  frequently  contradicting  himself; 
speaking  to  every  person  whom  he  met,  and  parti- 
cularly to  women,  and  calhng  to  any  person  that  he 
saw  at  the  window.     This  witness  deposes,  that  at 
first  he  supposed  him  only  to  be  wild  and  thought-* 
less,  but  afterMrards  he  considered  him  to  be  de^ 
ranged.    This  is  a  description  of  very  extravagant 
behaviour.    On  his  coming  to  town,  on  the  9th  of 
September,  he  met  this  lady  for  the  first  time,  as  it 
is  admitted  by  Mrs.  Turner  in  her  answers,  who 
was  then  Sarah  Meyers,  but  passing  by  the  name 
of  Mrs.  Lee.    He  first  became   acquainted  with 
this  woman,  by  accidentally  meeting  her  in  the 
street,  somewhere  near  one  of  the  Theatres  RayaL 
Her  servant,  Susannah  Squire,  says,  "  that,  on 
"  Friday,  the  9th  of  September,  he  came  with  her 
"  mistress,  who  lived  in  Ann  Street  East,  and 
'<  that  almost  immediately  she  heard  him  say  to  her 
"  mistress  —  *  he  could  notlive  without  her.*  That 
"  her  mistress  then  proposed  *  that  she  should  go 
"  to  church  with  them,*  and  on  the  Monday  foUow- 
"  ing  Mr.  Turner  obtained  a  licence,  and  on  fVed- 
"  nesday  they  were  married.**     Here  is  an  oflfer  of 
marriage  at  once  to  a  perfect  stranger.  —  One  has 
heard  of  the  extravagant  effects  of  love  at  first 
sight.  —  This  is  conduct,  which,  if  it  stood  alone, 
might  be  only  an  act  of  a  very  weak  person,  and 
might  not  be  sufficient  to  proclaim  a  man  absoI]|ae|y 

mad 
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mad  or  lunatic :  it  is  certainly,  however,  sympto-.     l^^^""' 

matic ;  and  if  fortified  by  other  acts,  may  lead  to         , L 

a  different  conclusion.  eihAc^  laost 

The  next  witness,  on  whose  evidence  I  shali 
ojjserve,  is  Mr.  Parry y  a  banker  in  Birchin  Lane. 
He  says,  "  that,  on  the  9th  of  Septembery  Mr. 
^'  Turner  called  on  him,  and  obtained  some  money, 
"  £15 J  on  the  very  morning  of  his  coming  to  town. 
*'  On  the  10th,  he  came  again  dressed  in  an  officer's 
'*  regimentals,  and  told  him  that  he  had  come  to 
"  town  to  purchase   regimentals  for  a  troop  of  ,  . 

"  horse,  on  which  he  had  expended  i?400,  and 
^^  wanted  more  money.  That  not  suspecting  him 
to  be  deranged,  he  gave  him  £50.  That  his 
interview  was  short,  and  he  cannot  take  on 
"  himself  to  say  that  he  was  insane.*'  Mr.  Farry^ 
junior,  speaks  nearly  to  the  same  effect — "that 
^'  he  did  not  think  him  mad ;  that  he  was  not 
"  acquainted  with  the  manner  in  which  he  was 
**  usually  affected  with  military  ideas  ;  and  though 
"  it  might  surprise  him,  it  did  not  occur  to  him 
'^  that  such  behaviour  proceeded  from  madness. 
'^  The  next  day  he  called  again,  and  said,  he  was 
<^  going  to  be  introduced  to  the  King ;  but  still  he 
"  did  not  think  him  mad."  This  opinion  of  the 
witness  does  not  weigh  much  with  the  Court, 
knowing,  that  insane  persons  are  frequently  affected 
with  such  notions  of  connection  with  great  per- 
sonages, when  no  such  connection  exists. 

It  is  alleged,  on  the  part  of  Mrs.  Turner^  "  that 
"  she  was  the  cause  of  this  inclination,  on  his  dis- 
covering  that  she  was  particularly  fond  of  the 
military  profession,  from  seeing  the  locket  of  a 
military  officer  in  her  possession ;  and  that  he 
*^  affected  their  habits  from  a  wish  to  recommend 
*'  himself  to  her."    But  this  could  not  have  been 

E  E  S  the 
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T^^*^  ••    the  cause  of  them,  siDce  they  appeared  in  his  fir»t 
conyersation  with  Parry,  before  he  had  seen  her. 


6di  M^  IMS.  and  with  his  fellow-traveller  .  on  the  road«  Mr, 
Parrn/f  junior,  says,  that  the  next  day,  a  young 
woman  came  to  enquire  about  his  character,  with 
a  card  of  reference  of  a  description  yery  wild :  — 
**  Royal  Army  oi  France,  Captain  jMotium  Turner^ 
"  of  the  Royal  Guards." 

Mr.  NichoUs  also  gives  an  account  of  a  visit  to 
him,  '<  that  he  dined  with  him,  and  talked  of 
<<  orders  for  mihtary  clothing,  and  took  leave  very 
'*  abruptly ;  that,  two  or  three  days  afterwards,  he 
^*  dined  with  him  again  in  a  cavalry  uniform,  and 
<*  said,  that  he  had  orders  to  provide  clothing  for 
'*  the  whole  regiment,  and  that  he  wished  to  be 
<<  recommended  to  an  army  tailor ;  that  he  got  up 
<*  in  a  hurry,  and  in  a  low  voice  said,  that  he  had 
^'  been  a  lucky  fellow,  as  he  had  met  with  a  young 
**  lady  of  fortune,  who  had  fallen  in  love  with  him, 
<'  and  that  he  was  going  to  be  married  to  her ; 
^*  that  he  went  away  abruptly,  and  he  then  con* 
"  eluded  that  he  was  insane.*' 

Oakley,  the  sister  of  the  woman,  says,  "  that 
"on  the  Afonday  he  was  very  desirous  to  marry 
"  her  sister ;    that   he  went  for  the  licence,  and 

was  married;  and  that,   during  the  ceremonyi 

there  was  perfect  propriety  of  behaviour  j  and 
"  that  he  was  perfectly  rational,  and  that  it  was 
"  his  own  free  act."  The  Clergyman  and  the 
Clerk  also  depose  to  the  propriety  of  his  behaviour. 
Much  stress,  however,  is  not  to  be  laid  on  that 
circumstance  $  as  persons,  in  that  state^  will  never* 
theless  often  pursue  a  favourite  purpose,  with  the 
composure  and  regularity  of  apparently  sound 
nkinds.  It  is  in  the  extravagance  of  the  act  itself, 
rather  than  in  the  manner  of  pursuing  it,  that  the 

proof 
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proof  of  madness  is  to  be  discovered.     There  is    '^"Z'*^*''* 

•^  Meyers. 

then  a  letter  exhibited,  which  was  written  by  him 

to  a  friend  of  his  father,  which  has  been  called  for  ^^  -^^ '  »^*'* 
by  the  wife,  and  has  been  produced ;  but  it  breathes 
madnes3  in  every  line :  it  describes  the  lady  as  the 
daughter  of  an  officer  in  the  Prince  of  Hesse  Cos- 
sePs  regiment  j  and  says,  "  that  if  his  family  re- 
**  nounce  her,   he  had   engaged  to  give  him  a 

commission  in   a  regiment  of  dragoons;    and 

that,  as  soon  as  he  should  receive  their  answer, 
**  he  should  take  a  captain's  commission  in  the 
"  Prince  of  Conde*s  body  guards,"  &c.  Tlie  same 
disordered  idea  prevails  throughout. 

Other  persons  are  examined  on  the  part  of  the 
wife,  who  never  saw  much  of  him.  There  is  the 
Hairdresser,  who  dressed  his  hair  once  or  twice ; 
and  the  Victualler,  who  supplied  him  with  dinners  ; 
and  a  person  discharged  by  the  wife  from  debt ;  and 
others  whose  information  is  much  too  slight  to 
weigh  against  the  rest  of  the  evidence,  which  so 
strongly  proves  the  influence  (^disorder  on  his  mind. 

Mr.  Leadbeater^  the  friend  of  his  father,  de- 
scribes his  conduct  when  he  prevailed  on  him  with 
difficulty  to  come  to  his  house,  till  his  father  could 
arrive  to  take  care  of  him.  When  the  father 
comes,  he  is  separated,  but  undoubtedly  expresses 
a  great  affection  for  his  wife.  When  he  goes  into 
the  country,  the  same  history  proceeds.  He  was 
put  under  the  care  of  Mr.  Fawcit,  who  proves,  that 
he  was  deranged  for  three  weeks  after,  and  that 
he  was  so  again,  the  next  year,  at  the  sam^  period. 
On  this  evidence,  I  am  of  opinion,  that  it  is 
sufficiently  proved  that  he  was  deranged  at  the 
time  of*  the  marriage,  and  that  I  am  bound  tp 
pronounce  the  marriage  nuU  and  void. 

££  4 
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The  Office  of  the  Judge  promoted  by  BISHOP, 
H.  M.  Procurator  General^  v.  STONE. 

DdiJii^isot.  rpHIS  was  a  case  of  criminal  proceeding  against 
^J^^*|^^  the  Reverend  francis  Stone  under  the  statute 

^^^^%^^*  13th  Elizabeth,  c.  12.,  and  for  maintaining  ancl 
nto,  for  prMcii.  affirming  doctrines  contrary  to  th^  articles  of  re- 
mtmy^he    ligiou,  as  by  law  established.  * 

•rtklet  of  n- 

voHifir^^       The  case  was  aigued  by  the  King's  Advocate, 

Dr.  Laurence  and  Dr.  Swabey^  in  support  of  the 
proceedings,  and  by  Mr.  StonCj  who  appeared  in 
person  to  conduct  his  own  defence. 

Judgment. 
■    *"'■'.*■ 

*  The  citation  was  in  the  following  words  '.^^Bettby^  by 
Divine  Pennission,  Bishop  of  London^  To  all  and  aingiilar 
Clerks  and  literate  Persons  whomsoever  and  wheresoever  in  and 
throughout  our  whole  Diocese  of  London^  Greeting:  We  do 
herebj  authorize^  empower,  and  strictly  enjoin  and  ^mmand  jou^ 
Jointly  and  s^yerallvy  peremptorily  to  cite,  or  cause  to  be  cite^, 
the  Reverend  Frandi  Stone,  Clerv,  Rector  of  the  Rectory  and 
'  Parish  Church  of  Norton,  otherwise  Cold  Norton,  in  the  county  of 
Essex  and  IMocese  of  London,  personally  to  appear  before  th^ 
Right  Honourable  Sir  IVilliam  Scott,,  Knight,  Doctor  of  Laws, 
our  Vicar  General  and  Oifici£4  Principal  of  our  Consistorial  and 
Episcopal  Court  of  London,  lawfully  constituted  his  Surrogate, 
or  other  competent  Judge  in  this  behalf,  in  the  Common  Hall  in 
Doctors*  Commons,  situate  in  the  parish  of  St.  Benedict,  near  Pants 
•  Wharf,  London,  and  place  of  Judicature  there,  on  the  third  day 
after  he  shall  have  been  served  herewith,  if  it  be  a  Courtnlay, 
otherwise  on  the  Court-day  then  next  following,  at  the  usual  and 
aecustoQied  hours  for  hearing  of  causes  and  doingjustice,  then 
and  there  to  answer  to  eertain  positions  or  articles  to  be  ob}ecled 
figainst  him  for  the  heakb  of  his  soul,  and  the  lawful  <^|rectio^ 
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Judgment.  ,  «•  m-  ^^^^^ 

«•        v«-^«««  ^  r»«   •      •  •  •        A^     IfATOR  GbMX- 

Sir  WilUam  Scott.'— This  is  a  prosecution  against  %al  o.si^nk. 


the  Reverend  Francis  Stone,  Rector  o£  Cold  Norton, 
originating  in  a  ^citation  in  the  name  of  the 
Bishop  of  London^  though  the  Bishop  might  be 
personally  ignorant  of  the  existence  of  such  suit. 
It  is  the  constant  style  of  the  Court,  and  it  is  not  in 
the  power  of  the  Bishpp,  by  any  intervention  on  his 
part,  to  refuse  the  process  of  the  Court  to  any  one, 
who  is  desirous  to  avail  himself  of  it,  in  a  proper 
qase.  The  suit  is  promoted  by  the  Procurator 
General  of  his  Majesty ;  and,  certainly,  he  is  not 
an  unfit  person  to  superintend*themanagement  of  a 
suit,  which  has  for  its  object  the  maintenance  of  the 
established  religion  of  the  state*  It  is  not  peculiar 
tp  this  Court,  but  is  common  to  other  Courts,  and 
familiar  to  every  day's  experience,  that  suits  for 
public  interests,  are  in  the  name  and  under  the 
directions  of  the  law  officers  of  the  Crown.  Mr. 
Stone  appeared  under  protest,  and  the  grounds  of 
that  protest,  as  set  forth  in  objection  to  the  citation, 

and  reformation  of  his  manners  and  excesses,  and  more  especially 
for  advisedly  maintaining  or  affirming  doctrine  directly  contrary 
or  repugnant  to  the  Articles  of  Religion,  as  by  law  established, 
or  some  or  one  of  them,  and  against  the  act  or  statute  made  in 
the  Parliament  holden  at  Westminster,  in  the  13th  year  of  the 
reign  of  her  late  Majesty  Elizabeth,  Queen  of  England,  and  80 
forth,  entitled  '*  An  Act  for  the  Ministers  of  the  Church  to  be  of 
*'  sound  Religion,**  and  further  to  do  and  receive  as  unto  law 
and  justice  shall  appertain,  under  pain  of  the  law  and  contempt 
thereof,  at  the  voluntary  propiotion  of  Charles  Bishop  Esquire, 
His  Majesty's  Procurator  GeneraL — And  what  you  shall  do,  or 
cause  to  be  done  in  the  premises,  you  shall  duly  certify  our 
Vicar  General  and  Official  Prindpal  aforesaid,  his  Surrogate,  or 
other  competent  Judge  in  this  behalf,  together  with  these  pre- 
sents. 

have 
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H.M.1P1I0CU.  have  been  argued  by  his  counsel  ♦,  whose  fidelity 
!lli:  V.  stoki.  and  ability  he  has  himself  fuUy  acknowle<]^ed. 
-  That  protest  was  overruled  t ;  and  it  was  open  to 

'  the  party  to  have  appealed  against  that  decision^ 
or  to  have  prayed  a  prohibition ;  but  he  has  done 
neither.  He  has  confined  himself^  in  his  defence, 
to  a  loose  verbal  protestation,  of  which  it  is 
impossible  that  any  notice  can  be  taken.  The 
Court,  therefore,  is  under  the  necessity  of  ad- 
ministering the  law,  according  to  the  nature  and 
extent  of  its  jurisdiction,  on  the  ofience  alleged  and 
proved.  This  ofience  is  laid  under  the  statute 
ISth  Elizabeth,  **  for  ^visedly  maintaining  or 
*•  affirming  doctrines  directly  contrary  or  repug- 
••  nant  to  the  articles  of  religion.''  ITiese  articles 
are  not  the  works  of  a  dark  age  (as  it  has  been  re- 
presented) ;  they  are  the  production  of  men  eminent 

*  Drs.  Arnold  and  Adams  were  employed  in  that  part  of  the 
proceeding.  Mr.  Stone  afterward8  conducted  his  own  defence  in 
a  written  vindication  of  the  opinions  with  which  he  was  charged^ 
—  The  substance  of  his  defence  was  '*  that  he  had  done  no  more 
"  than  fulfilled  his  engagements  with  his  ordaining  Bishop ;  that 
**  he  had  conformed  to  the  church  of  Ef^land,  as  by  law 
'*  established,  and  that  he  had  not  offended  against  the  stalnte ; 
*'  and  that  the  prosecution  was  unjust  and  oppressive/* 

t  The  Protest  objected  **  that  the  citation  was  irregular  and 
**  insufficient  in  calling  on  Mr.  Stone  to  appear  before  the  Judgc» 
**  instead  of  the  Bishop  in  person ;  and  secondly,  that  the  natnrt 
**  of  the  cause,  and  the  quality  of  the  Promoter  were  not  auf- 
'<  ficientiy  explained."  The  Court  over-ruled  these  objections* 
holding,  *'  that  the  Citation  was  in  the  usual  form ;  that  It  might 
«  have  issued  independently  of  the  statute ;  and  that  the  words 
"  of  the  statute  '*  before  the  Bishop  of  the  Diocese  or  the 
**  Ordinary**  were  to  be  interpreted  according  to  the  usual  style 
**  and  form  of  judicial  proceeding  in  this  Court ;**—*  and  on  tiie 
second  point-—*'  that  there  veas  no  want  of  due  specification.** 

for 
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for  their  erudition,  and  attachment^  to  the  purity  ^-  ^«  p*»«o- 
of  true  religion.    They  were  framed  by  the  chief  rals.stons. 
luminaries  of  the  reformed  church,  with  great  care,      .  ., 
in  convocation,  as  containing  fundamental  truths 
deducible,  in  their  judgment,  from  Scripture ;  and 
the  legislature  has  adopted  and  established  thetn,  as 
the  doctrines  of  our  Church,  down  to  the  present 
time. 

The  purpose  for  which  these  articles  were  de* 
signed,  is  stated  to  be  *^  the  avoiding  the  diversities 
^'  of  opinions,  and  the  establishing  of  consent 
*^  touching  true  religion :''  It  is  quite  repugnant, 
therefore,  to  this  intention,  and  to  all  rational 
interpretation  to  contend,  as  we  have  heard  this 
day,  that  the  construction  of  the  articles  should 
be  left  to  the  private  persuasion  of  individuals, 
and  that  every  one  should  be  at  liberty  to 
preach  doctrines  contrary  to  those,  which  the 
wisdom  of  the  State,  aided  and  instructed  by  the 
wisdom  of  the  Church,  had  adopted.  It  is  the 
idlest  of  all  conceits,  that  this  is  an  obsolete  act ; 
it  is  in  daily  use,  "  virldi  observantidj**  and  as  much 
in  force  as  any  in  the  whole  statute  book,  and 
repeatedly  recommended  to  our  attention,  by  the  in« 
junctions  of  almost  every  Sovereign  who  has  held  tiie 
sceptre  of  these  Realms.  It  is  no  business  of  mine, 
in  this  place,  to  vindicate  the  policy  of  any  legisla- 
tive act,  but  to  enforce  the  observance  of  it  I 
eannot  omit,  however,  to  observe,  that  it  is  essential 
to  the  nature  of  every  establishment,  and  necessary 
for  the  preservation  of  the  interests  of  the  Laity,  aa 
well  as  of  the  Clergy,  that  the  preaching  diversity  of 
opinions  shall  not  be  fed  out  qf  the  appointments 
of  the  Established  Church ;  since-the  Church  itself 
would  otherwise  be  overwhelmed  with  the  variety 

of 
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H.  M.  Fiocv.  of  opinion^  which  must,  in  the  great  mass  of  human 
ft  ALr.  Stows,  character,  arise  out  of  the  infirmity  of  our  common 
^  ._  ,  nature.  For  this  purpose,  it  has  been  deemed  ex- 
pedient  to  the  best  mterests  of  Christianity,  that 
that  there  should  be  an  appointed  liturgy,  to  which 
the  offices  of  public  worship  should  conform ;  and 
as  to  preaching,  that  it  should  be  according  to  those 
doctrines  which  the  State  has  adopted,  as  the 
rational  expositions  of  the  Christian  faith.  It  is  (^ 
the  utmost  importance  that  this  system  should  be 
maintained.  For  what  would  be  the  state  and  con- 
dition of  public  worship,  if  every  man  was  at  liberty 
to  preach,  from  the  pulpit  of  the  Church,  whatever 
doctrines  he  may  think  proper  to  hold?  Miserable 
would  be  the  condition  of  the  Laity  if  any  sach 
pretension  could  be  maintained  by  the  Clergy. 

It  is  said,  that  Scripture  alone  is  sufficient.  But 
though  the  Clergy  of  the  Church  of  England  have 
been  always  eminently  distinguished  for  their  learn- 
ing and  piety,  there  may  yet  be,  in  such  a  number 
of  persons,  weak  and  imprudent  and  fanciful  in- 
dividuals. And  what  would  be  the  condition  of 
the  Church,  if  such  person  might  preach  whatever 
doctrine  he  thinks  proper  to  maintain  ?  As  the 
law  now  is,  every  one  goes  to  his  parochial  Church, 
with  a  certainty  of  not  feeling  any  of  his  solemn 
opinions  offended.  If  any  person  dissents,  a  remedy 
is  provided  by  the  mild  and  wise  spirit  of  toler- 
ation, which  has  prevailed  in  modem  times,  and 
which  allows  that  he  should  join  himself  to  persons 
of  persuasions  similar  to  his  own.  But  that  any 
Clergyman  should  assume  the  liberty  of  inculcat- 
ing his  own  private  opinions,  in  direct  opposition 
to  the  doctrines  of  the  Eshdblished  Churchy  in  a 
place  set  apart  for  its  own  public  worship,  is  not 

more 
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more  contrary  to  the  nature  of  a  National  Churdi  h»'M.  procu- 
than  to  all  honest  and  rational  conduct.    Nor  is  haI»*ston«" 
this  restraint  inconsistent  with  Christian  liberty ;  for  — — 
to  what  purpose  is  it  directed,  but  to  ensure,  in  the 
Established  Church,  that  uniformity  which  tends 
to  edification  j  leaving  individuals  to  go  elsewhere 
according  to  the  private  persuasions  they  may  enter^ 
tain.     It  is,  therefore,  a  restraint  essential  to  the 
security  of  the  Church,  and  it  would  be  a  gross 
contradiction  to  its  fundamental  purpose  to  say^ 
that  it  is  Hable  to  the  reproach  of  persecution,  if  it 
does  not  pay  its  ministers  for  maintaining  doctrines 
contrary  to  its  own.     I  think  myself  bound  at  the 
same  time  to  declare,  that  it  is  not  the  duty  nor 
inclination  of  this  Court  to  be  minute  and  rigid  in 
applying  proceedings  of  this  nature,  and  that  if  any 
article  is  really  a  subject  of  dubious  interpretation, 
it  would  be  highly  improper,   that    this  Court 
should  fix  on  one  meaning,  and  prosecute  aU  those 
who  hold  a  contrary  opinion  regarding  its  interpre- 
tation.   It  is  a  very  different  thing,  where  the  au- 
thority of  the  articles  is  totally  eluded  j  and  the 
party  deliberately  declares  the  intention  of  teach- 
ing doctrines  contrary  to  them.     With  these  ob- 
servations on  the  law,  I  have  only  to  enquire 
whether  the  doctrine,  which  this  gentleman  has 
preached,  is  contrary  to  the  articles  ?  That  will  be 
a  very  short  discussion  on  the  evidence  which  has 
been  laid  before  the  Court. 

The  first  article  states  the  doctrine  of  the  Trinity ; 
the  second,  the  divinity  of  our  Saviour^  and  the 
atonefiient  by  his  death  and  sacrifice.  It  is  al- 
legedf  that  Mr.  Stone  has,  in  a  sermon,  publicly 
impugned  these  doctrines,  and  that  he  has  since 
committed  these  sentiments  to  the  press.  It  is  not 

necessary,. 
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H.  Mi  p>oeo«  neeenary,  that  I  should  state  the  particular  tenns 
Hl  »?8toiis.  in  which  these  fundamental  tenets  have  been  im- 


puirned :  The  Court  has  heard  those  observatioDa 

'  repeated  more  frequently  than  It  wished,  and  more 
than  could  be  agreeable.  It  hopes,  to  many  c^the 
auditors.  Mr.  SUme  himself  has  admitted,  and  is 
ready  to  admit,  more  so  perhaps  than  those  who 
had  the  management  of  his  defence,  would  have 
advised,  the  total  opposition  of  his  doctrines  to  the 
articles  in  question.  I  have  listened,  with  patient 
attention,  to  what  he  has  c^^ed  this  day,  but  I  find 
it  little  more  than  a  repetition  of  his  sermon.  It 
is  not  necessary  for  me  to  go  through  the  rest  of 
the  evidence,  or  to  state  the  facts  in  detail.  The 
preaching  and  the  publishing  are  both  abundantly 
proved. 
Then  what  istheduty  of  the  Court?  It  cannot  refbst 
its  authority  to  carry  into  effect  the  statutes  of  the 
land.  It  might  proceed  immediately,  as  suggested 
by  the  King's  Advocate,  after  the  persisting  in 
those  doctrines,  which  we  have  heard  this  day^  to 
pronounce  the  sentence  of  the  law.  But  the 
Court  is  disposed  to  act  with  the  greatest  indul- 
gence to  the  party,  and  will  now  content  itself  with 
admonishing  him,  though  not  encouraged  to  expect 
any  effect  from  this  admonition,  to  appear  the  next 
Court  day  to  revoke  his  errors,  with  an  intimation 
that  if  he  does  not  obey  this  admonition,  the 
Court  will  feel  itself  under  the  necessity  of  pro- 
ceeding to  inflict  the  particular  penalty,  which  the 
statute  directs. 


On 
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On  the  next  Court  day,  Mr.  Stone  tendered  a  h.  m.  procu- 
paper  *,  which  he  described,  on  being  interrogated  ^^][®J|  sroX. 

as  to  its  contents  by  the  Court,  as  a  revocation  of 

his  errors ;  but  the  Judge  declared,  after  some  ob-  ^^^^^^^^^ 
servations  by  Mr.  Stone^  that  He  could  not  so  con- 
sider it,  and  proceeded  to  the  following  effect :  — 

The  only  question  which  I  have  now  to  deter^ 
mine  is,  Whether  Mr.  SUme  has,  by  his  declarations 
this  day,  either  verbally  or  in  writing,  satisfied  the 
assignation  made  upon  him  —  to  revoke  his  error  ? 
It  is  not  in  my  power  to  accept  the  written  paper 
as  a  revocation;  it  is  not  really  so  intended;  it 
would  be  a  want  of  good  faith  to  the  public,  and  of 
private  integrity,  if  I  were  to  declare  that  paper  to 
be  a  revocation,  which  is  directly  the  reverse. 
There  is  no  diflSculty  in  framing  what  the  statute 
requires,  as  it  is  plainly  an  assiu*ance^  that  the  party, 
who  has  ofiended  against  the  statute,  revokes  hi<« 
error.  Of  what  has  fallen  from  Mr.  Stone  verbally, 
it  is  not  necessary  for  me  to  take  any  notice.  He 
has  been  heard  by  all  around ;  and  I  might  leave 
it  to  the  judgment  of  those  persons,  whether,  what 
he  has  now  declared,  is  not  of  the  same  tenor  with 
what  he  said  on  the  last  Court  day  ?  In  my  judg^ 
ment  it  is  clearly  so.  I  am  very  certain,  that  the 
indulgence  of  another  week  Would  be  productive 
of  no  alteration  in  his  sentiments.     It  is  only  a 

*  I,  Francis  Stones  Rector  of  Coid  Norton^  in  the  eounty  of 
Essex,  do  declare,  that  I  was  not  aware  that,  by  preaching  ro? 
Sermon  before  the  Archdeacon,  I  was  offending  against  an  act  oi 
Parliament  passed .  in  the  reign  of  Queen  Elizabeth :  and  fiirtherr 
I  was  persuaded  that  my  solemn  engagements  with  the  Bishop, 
at  my  Ordination  as  Priest,  audiorized  me  to  preach  as  I  did. 
But  as  the  act  of  Parliament  affirms,  that  I  should  preach  oahf 
what  is  consistent  with  the  39  articles,  I  do  promise  not  to  offend 
agUQ  in  like  manner.  Signed,         JBrands  Stone. 

total 
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H.  M.  Ptocu-  total  abandonment  of  his  errors  that  can  satisfy  fh^ 
Yal^p.  fr'oVs.  law.  He  declares^  that  he  was  not  sensible,  that, 
-— — [ —  by  preaching  his  sermon  before  the  Archdeacon, 
'  he  was  offending  against  the  statute  of  Elizabeth. 
With  all  respect  to  the  personal  veracity  of  Mr. 
Stone,  I  find  great  difficulty  in  reconciling  my 
mind  to  the  truth  of  that  statement.  It  does  ap- 
pear to  roe  very  extraordinary,  that  a  gentleman, 
liberally  educated,  who  has  been  forty  years  in 
holy  orders,  should  be  so  ignorant  of  the  funda« 
mental  law  of  the  Church  of  England^  as  not  to 
know  the  provisions  of  that  statute.  But  igno- 
rance of  the  law  is  no  defence  whatever.  It  is 
not  that  which  can  be  pleaded  by  an  individu^ 
in  defence  of  any  violation  of  the  laws  of  the  land. 
The  second  clause  of  this  paper,  is,  that  he  was' 
well  persuaded,  that  the  ordaining  Bishop  autho« 
rized  him  to  preach  as  he  did.  It  appears  to  mci 
that  this  is  an  affirmance  of  his  doctrines.  When 
he  says,  that  his  solemn  engagements  authorize 
him  to  preach  those  doctrines,  that  is  so  far  from 
a  retractation,  that  it  is  tantamount  to  a  declaration, 
that  the  doctrines,  for  which  he  is  proceeded  against, 
are  agreeable  to  his  notions  of  Christian  faith. 

The  concluding  part  is,  *^  I  do  promise  and  en- 
gage not  to  offend  again  in  like  manner."  Wh» 
can  say  otherwise,  than  that  this  is  a  mere  promise 
of  future  silence,  but  no  revocation  of  past  error? 
It  is  no  revocation ;  and  that  is  the  demand  of  the 
statute.  It  might  be  satisfied,  if  mere  future  sUence 
was  all  that  is  required ;  but  it  is  no  revocation  of 
the  past. 

I  am,  therefore,  under  the  painful  necessity,  of 
considering  Mr.  Stone  as  having  declined  to  revoke 
his  error,  and  to  comply  with  the  requisition  of  the 

statute^ 
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statute;  and  I  must  direct  the  Registrar  to  record  h.M'P«oc»- 
that  the  party  has  not  revoked  his  error.  It  is  *^I*^,  stohi. 
only  necessaiy  to  observe  further,  that,  by  the 
Canons  of  the  Church*,  it  is  prescribed,  that  when 
sentence  of  deprivation  is  to  be  passed,  which  I 
must  declare  to  have  been  incurred  by  this  oflfertce, 
it  must  be  pronounced  by  the  Bishop,  t 

The 

*  Can.  122. 

t  In    1714  there  wiis   a   suit  of   a  similar   kind  before  the 
Deleifates,  promoted  by  Dr.  Pelling  against  ffliiston  for  Heresy, 
in  publishing  doctrines  contrary  to  the  Articles  of  Religion.     The 
statute  of  Elizabeth  was  not  mentioned.     In  that  case,  after  the 
Convocation  had  passed  a  censure  upon  the  book.  Dr.  Pelling 
applied  to  Dr.  Harward,  the  Commissary  of  the  Dean  and  Clmpter 
of  SL  Paul's,  to  be  permitted  to  promote  articles  against  fVhiston 
in  that  Court.     Dr.  Harward  thought,   on  consideration  of  the 
crime,  and  its  legal  punishment,  -^  degradation  from  the  mini- 
sterial itinctions,  that  as  he  had  not  his  commission  from  aay 
Bishop,  it  was  not  in  his  power  to  degrade  a  Clergyman ;  and 
therefore  that  he  had  not  authority  to  judge  of  Heresy,  whereto 
that  degradation  belonged.     He  therefore  refused  the  cause,  and 
intimated,  that  he  thought  it  belonged  to  the  Court  of  Arches.  The 
Dean  of  the  Arches,  Dr.  Bettesworth^  on  application  being  made  to 
that  Court,  gave  it  as  his  opinion  and  determination,  that  the 
matter  not  coming  before  him  by  appeal,  as  causes  ouglit  to  do  ia 
Iris  Court,  and  the  cause  having  been  already  under  the  cogni- 
zance of  Convocation,  and  belonging  properly  to  the  Bishop  of 
London  J  he  could  not  receive  it  in  the  first  instance.     Application 
was  tlien  made,  in  the  way  of  Appeal  from  the  refusal  of  the 
Dean  of  the  Arches,  to  the  Chancellor,  for  a  Commission  of  Dele- 
gates :  And  a  special  commission  was  granted,  consisting  of  *'  the 
lUshops  of  Winchester,  Bath  and  fVells,  Chester,  Hereford,  and 
Bangor ;  Lord  Chief  Justice  Trevor,  Sir  Robert  Tracy,  Knight» 
one  of  the  Judges  in  the  Court  of  King's  Bench ;  Sir  Robert 
"  Prke^  a  Baron  of  the  Exchequer,  with  Dni.  Hood,  Pinfold, 
'*  Pask,  Phipps,  and  Straban"    The  Court  of  Delegates  held, 
that  the  Dean  of  the  Arches  had  done  wrong  in  rejecting  the 
Petition,  and  that  the  cause  did  lie  before  him,  and  that  he  ought 
to  have  entertained  it.    They  further  retained  the  cause,  and 

'  f  F  thereoa 


it 


434  CASES  DETERMINED  IN  THE 

H.M.PKOCV.       The  Bishop  of  London  W2is  then  introduced,  at* 
>trJ!fToVE.  tended  by  the  Dean  of  St.  Paul%  and  two  of  the 


tOthJIbytSOf. 


Prebendaries;  when,  having  taken  the  Judge's 
chair,  He  was  informed  by  the  Judge  of  the  nature 
of  the  offence,  and  the  proceedings  instituted 
against  Mr.  Stone.  The  Bishop  then  stated,  that 
he  had  read  the  depositions,  and  was  clearly  satis- 
fied that  the  offence  was  proved  ;  and  proceeded  to 
read  and  sign  the  sentence  of  deprivation,  which 
the  Judge  directed  the  Registrar  to  record. 

Affirmed,  upon  Appeal,  24>th  April  1809. 


COPE  V.  BURT,   FALSELY   CALLING    HERSELF 

COPE, 

•7th  JiMe  1809.  TTHIS  was  a  case  of  nullity  of  marriage,  brought 
Siiitofnaiiityof  by  John  Copc  of  the  Temple^  Esq.  against 
SSSSTirX-  Sarah  Burt,  spinster,  falsely  calUng  herself  Cape, 
•Mof  die  ^e  Qf  the  parish  of  Saint  George,  Hanover  Square,  by 
aamet,  doc        rcasou  of  the  falsc  description  of  her  name  in  the 

licence,  under  which  the  marriage  was  celebrated. 
The  libel  **  pleaded  the  real  name  of  the  wife  to 
'<  have  been  Sarah  Burt,  spmster ;  and  that  she 
*^  was  described  in  the  licence  under  the  assumed 
"  name  of  Elizabeth  Melville,  widow ;  that  both 
'*  parties  were  of  age ;  but  that  the  licence  was 
<<  obtained  by  the  husband,  who  had  been  imposed 
**  upon  with  regard  to  the  name  and  description  of 

thereon  issued  a  Citation  to  Whixtm  to  appear  before  them,  &c. 
on  a  certain  day,  —  when  articles  were  exhibited  against  him,  at 
the  Office  of  the  Delegates,  nominatim.  The  cause  proceeded, 
and  there  appears  to  hnve  been  a  fiill  argument  on  the  meriu 
of  the  case :  but  the  suit  was  afterwards  dropt.  Vid.  Whuiims 
case,  published  by  bisBself,  p.  147. 

"  the 
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*<^  the  wife  *  ;   and  that  the  marriage  had  in  false  Copt  v.  Btmr. 

«  names  was  null  and  void/'  ^jih June  i%09. 

The  admission  of  the  libel  was  opposed  by  Dr. 
Jermer  and  Dr.  Edwards^  who  subitaitted»  that  the 
identity  of  the  person  was  in  no  manner  questioned; 
and  as  both  parties  were  majors,  no  right  had  been 
impugned :  that  this  point  had  been  decided  in  the 
case  of  Cockbwm  v.  Gamaulty  before  the  Commis- 
sary of  Surry,  on  the  4th  of  May  1792,  and  after* 
wards  in  the  Court  of  Arches,  on  the  4th  December 
1793. 

Court.  —  I  wish  to  hear  how  this  case  is  distill-^ 
guished ;  for>  when  I  read  the  libel,  it  appeared  to 
me  that  this  was  a  decided  point ;  and  I  was  rathet 
surprised  to  see  it  raised  again. 


^  The  Libel  pleaded,  that,  iu  1781,  Sarah  ^tir<  quitted  her 
fethef  8  house,  and  went  to  reside  with  her  sister  Mary  Mony^ 
penny  in  different  parts  of  London,  and  *'  that  upon  her  going  to 
**  reside  with  her  said  sister,  she  the  said  Sarah  Burt^  falsely 
*'  calling  herself  Cope,  did  assume,  without  any  legal  autliority 
whatever,  the  surname  of  Melville,  and  dropped  her  true  name 
of  Burt,  and  during  the  time  she  so  resided  with  her  said 
sister,  used  and  passed  by  the  surname  of  Melville,  but  con* 
tinued  to  use  and  pass  by  her  true  Christian  name  of  Sarahs 
until  about  the  ye&r  1 787,  when  l»he  dropped  her  said  Christian 
*'  name  of  Sarah,  and  from  that  time,  used  and  passed  by  the 
**  assumed  names  of  EUzabeth  Melville  until  her  pretended 
*\  marriage  with  John  Cope,  kt,  fic"  In  the  fifi^  article  it  was 
pleaded,  "  that  in  the  year  1791,  the  said  John  Cope,  Esquise^ 
**  was  introduced  to  her  the  said  Sarah  Burt,  now  falsely  calling 
*<  herself  Cope,  under  the  assuitied  names  and  character  of 
"  Elizabeth  Melville,  widow,  and  as  such,  paid  his  addresses  in 
courtship  to  her  in  the  way  of  marriage,  and  that  the  said  Sarah 
Burt,  falsely  calling  herself  Cope,  fraudulently  concealing  from 
the  said  John  Cope  ber  real  names  and  character,  and  repre- 
senting herself  to  be  Elizabeth  Melville,  a  widow,  did  receive 
'*  his  addresses  and  courtship,  and  consent  to  be  married  to  him^ 
and  that  accordingly,  &c.  &c.** 
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•  Copi  F.  BuET.'      In  support  of  the  libel,  Dt.  Arnold  and  Dr. 
.  "TT  Swabey  contended,  that  the  case  cited,  was  one  of 

•    97th  ZttTi^  1 809-  *-^  '  . 

•  peculiar  circumstances,  and  had  i)een  directed  to 
■  be  so  recorded ;  that  the  father  was  present  at  the 

marriage,  and,  on  that  account,  the  Court  dismissed 
■•  the  suit.     The  general  features  erf  that  case  were, 

that  the  man,  whose  true  name  was  Gerald  Gar- 
'  nauit^  a  widower,  had  obtained  a  licence  under  the 

•  assumed  name  of  George  GameU  bachelor  ;  and 
a  suit  of  nullity  was  instituted  by  the  father  of  the 
wife,  who  was  a  minor,  and  afterwards  carried  on 

•  by  the  woman,  on  her  coming  of  age.     The  dif- 
'  ference   of  the   name   was  supposed  to   be   not 

•  satisfactorily  proved ;  and  the  Court,  observing  on 
the  special  circumstance,  that  the  father  was  pre- 
sent at  the  marriage,  dismissed  the  cause  on  that 
ground.     That  the  impression  which  that  case  had 

•  left  was,  that  the  general  point  had  not  been  de- 
cided ;    that,    on   the  principle    of  the  marriage 

^  act,  to  which  mamages  under  licence  must  con- 

V/  form,  the  true  description  of  persons  was  necessary. 

In  banns  it  is  specifically  required,  and  the  licence, 
being  a  dispensation  of  the  ordinary  law,  was  to 
be  considered  a  personal  grant  to  the  parties, 
founded  on  a  faithful  description  of  their  state  and 
condition  ;  and  it  exj>ressly  contained  a  clause, 
that  if  fraud  was  suggested,  or  truth  suppressed, 
the  instrirment  shall  be  null  and  void. 

In  reply,  it  was  said,  that  the  true  name  was 
required  in  banns,  because  the  fatiier's  rights  were 
precluded  by  the  fact  of  marriage  in  that  form  ;  and 
it  was,  therefore,  necessary  tha  sufficient  notice 
should  be  afforded  to  him,  by  a  true  and  accurate 
proclamation  of  banns.  But  in  marriages  by  licence, 
the  father,  not  consenting,  might  annul  the  mar- 
riage. 
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riage,  and,  therefore,  there  was  not  the  same  reason  -  cof«  v.  Bu»t. 
for  holding  the  licence  vitiated,  by  an  inaccurate .  ^^yth  June  1909. 
description  of  the  parties ;  that  it  was  a  general 
rule  of  the   law  of  contract,  "  quod  nihil    facit 
"  error  in  nomine  cum  de  corpore  constat  *,"  and  f 
"  qui  cum  alio  contrahit,  vel  esty  vel  debet  esse, 
^^  non  ignarus  conditionis  ejus.''     In  the  canons 
respecting  licences,  101,  102,  103,  there  was  no. 
^restriction  as  to  names ;  that,  in  this  case,  where, 
there  was  not  any  imposition  in  the  person,  there 
was  no  solid  objection  to  the  validity  of  the  mar-, 
riage. 

Judgment. 
Sir  William  5co/^.  —  This  is  a  libel  offered  in 
proceedings,  instituted  for  the  purpose  of  invali- 
dating a  marriage,  which  has  been  celebrated  be- 
tween John  Cope  and  Sarah  Burt,  calling  herself 
Elizabeth  Melville.  The  cause  of  nuUity  sug- 
gested, is,  that  the  marriage  was  had  under  the 
wrong  name  of  Melville  for  Burt^  according  to  the 
description  given  of  her  in  the  licence,  which  was 
obtained  by  the  husband,  on  his  oath,  swearing 
that  all  the  requisites  of  law  had  been  duly  ob- 
served.  I  must  confess,  that  I  ,had  considered 
this  point  to  be  so  much  res  adjtuiicataf  under  the 
authority  of  the.f;;^^  which  has  been  cited,  that  it 
was  not  without  surprise  that  I  received  this  libeU 
I  was  of  counsel  in  that  case,  and  remember  ta 

*  Dig.  18. 1.  9.  See  also  ib.  §  1 1.  14.  as  to  Error,  in  materia^ 
in  &exu ;  in  qutUitate.  — ^The  presumption  of  law  on  the  subject  of 
marriage  is  thus  expressed,  as  to  accidental  quality,  in  the  Jewish 
law :  **  Ut  enim  putatur  neminem  k cyatho  potare,  quin  euro  prob^ 
'*  perlustravit;  sic  et  bominem  istum  existtmandum  est  vitium 
**  novissie,  et  uxorem  voluisse  tamen.'*    Maimoniieiy  c.  25r  sec.  6. 

t  Dig.  50.  17.  19. 
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Copt  0.  BoftT.  have  urged  the  very  argument  which  has  been  re- 
s7di/Kiiei809.  P^ted  on  this  day ;  and  I  conceive,  that  the  judg- 
ment then  given  went  to  the  whole  extent  of  the 
present  question,  and  would  be  binding  on  the 
Court,  even  if  It  entertained  any  private  doubts 
OkU  the  subject 

In  that  case,  two  questions  were  raised,  on 
which  it  was  attempted  to  set  aside  the  marriage^ 
the  want  of  consent  of  the  father,  and  the  fidse 
description  of  the  licence.  The  particularity,  in 
that  case,  of  which  so  much  has  been  said,  was 
founded  on  the  presence  of  the  father,  which  might 
well  cure  any  defect  from  want  of  his  consent, 
if  no  dissent  was  at  that  time  signified ;  though  if 
the  other  point  was  material,  and  the  vaUdity  of  the 
marriage  depended  on  the  description  of  the  persons 
in  the  licence,  any  defect  of  that  kind  would  not  be 
cured  by  the  mere  attendance  of  the  father.  That 
case,  therefore,  is  a  clear  decision  upon  this  very 
point,  which  it  is  not  in  the  power  of  this  Court  to 
disturb,  if  It  was  so  inclined.  The  Judge  took 
the  distinction  between  banns  and  licence,  which 
has  been  noticed  in  the  argument, — that,  in  pub- 
lication by  banns,  it  is  essentially  necessary  that 
the  publication  should  be  in  the  true  name,  as  it 
would  otherwise  be  defective  in  substance,  and  no 
one  would  be  put  on  their  guard  by  such  pubUca- 
tion ;  whilst  a  licence  is  not  of  the  same  notoriety, 
hut  is  granted  by  the  Ordinary,  on  the  evidence 
which  he  is  content  to  receive, — the  oath  of  the 
party,  as  required  by  the  canons  of  the  Church. 

If  there  is  no  deception  as  to  the  identity,  it 
may  be  asked,^  what  is  the  fraud  that  is  imputed 
in  this  case?  There  was  no  imposition  on  the 
Ordinaryi  or  on  the  Minister,  or  on  bither  of  the 

parties. 
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parties,  as  the  name  had  actually  been  used  for  a  cop« ».  bort, 
considerable  time.  There  is  no  averment  that  a  97thjiiMi809.. 
licence,  obtained  in  one  name,  was  transferred  to 
another  person.  If  that  case  should  occur,  and  it 
should  appear  that  a  licence,  procured  for  one  per« 
son,  was  transferred  to  another,  it  might  be  a  fraud 
which  the  Court  would  be  bound  to  notice.  But 
there  is  no  such  ingredient  here. 

I  am  of  opinion,  that  this  case  is  governed  by 
that  which  has  been  referred  to,  and  that  I  am 
bound  to  hold,  that  the  mere  circumstance,  that 
the  licence  has  been  obtained  in  the  name  pf  the 
person,  which  she  has  actually  borne,  though  not 
the  true  name,  will  not  authorize  the  Ecclesiastical 
Court  to  pronounce  such  marriage  null  and  void. 

• 

Affirmed  on  Appeal.     ArcheSy  5th  February  18 10.     De^^ 
legates,  8th  May  181 1.  * 


1.. 


CHAMBERS  v.  CHAMBERS- 


TTHIS   was    a   suit    of   divorce,    instituted    by  aeth  Jan.  leio. 
George  Chambers  Esq.  against  the  Honourable  "oivtarct  by  r». 
Jane  Chambers^  his  wife,  by  reason  of  adultery.        Recrimination  oir 

cruelty,  as  al- 

JUDGMENT.  ^•l?*u^ 

pan  of  the  wife« 

Sir  William  Scott.  —  The  citation  in  this  eause  "°*  »u«»med. 
issued  in  Michaelmas  Term  1804,  against  the  Ho- 
nourable Jane  Chambers  for  adultery  j  to  which  np 
appearance  was  given  till  Hilary  Term  1805,  after 
excommunication.  A  marriage  had  taken  place 
in  1784-,  at  Gretna  Green ;  and  the  consent  of 
^ents  being  afterwards  obtained,  the  parties  were 
married  again  in  Yorkshire  for  confirmation  of  the 

*  Ist  PHllimore*^  Rep.  p,  224. 
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ckawbcbsv.  former  marriage:   they  cohabited  till   1799;  bnt 
not  wthout  occasional  disagi'eements  and  s^pora- 


«6th/«,i8io.  |.jQng,     In   1798,  the  wife  absented  herself  from 

her  husband,  and  took  refuge  with  her  brother, 
Lord  Bodney :  articles  of  permanent  separation 
were  entered  into,  which  have  not  been  exhibited ;: 
but  described  to  the  Court  as  providing,  that,  "on 
"  the  first  instance  of  ill  treatment  after  her  return, 
"  of  which  she  was  to  be  the  sole  judge,  slie  should 
•*  be  at  liberty  to  separate ;  taking  with  her  their 
"  two  children,  without  forfeiting  an  annuity,  which 
**^  had  been  left  her  by  Sir  William  Chambers^  the 
"  father  of  her  husband,  on  condition  that  she 
"  should  be  constantly  living  with  him.'* 

In  1799  fresh  feuds  arose :  she  went  away,  as 
it  is  said,  irrevocably ;  but  consented  to  return  to 
his  house  for  the  purpose  of  taking  care  of  the 
children,  during  his  absence  on  miKtary  service^ 
and,  as  she  says,  with  a  condition  that  she  should 
have  previous  notice  of  his  return.  This,  how- 
ever, is  denied  in  his  answers  on  oath.  The  hus- 
band returned  without  notice  ;  and  the  libel  pleads 
that  she  eloped ;  but  whether  that  is  a  term  prOi- 
perly  used,  may  depend  on  the  agreement  under 
which  she  claims  a  right  to  retire.  Till  that  time,  or 
shortly  before,  the  character  of  Mrs.  Chambers  was 
unimpeached ;  but  the  libel  charges  a  departure 
from  that  character  as  having  commenced  with  Mr. 
Cati/field,  at  Jfart/brd^  near  Huntingdon^  during 
the  husband's  absence,  and  afterwards  at  other 
places  till  1809,  when  an  action  was  brought 
against  Mr.  Caulfieldy  on  which  a  verdict  was  obr 
tained  of  damages  to  the  amount  of  jf 2,000.  /  A 
counterplea  has  been  given,  in  this  suit,  on  the  part 
of  Mrs.  Chambers,  nearly  a  year  after  the   libel, 

averring 
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Averring   many  things,    some  insignificant,  some  ^^^ 
important ;  and  reciting  the  article  of  the  libel,    Chamieh»/ 
charging  elopement,  it  explains  and  justifies  that  a^th/mN^sio* 
fact  under  the  articles  of  separation. 

Tliis  plea  describes  the  situation  of  Mr.  Chambers 
to  be  one  of  much  pecuniary  embarrassment.  In  it 
she  charges  the  husband  with  the  profligate  design  of 
getting  rid  of  her,  by  a  charge  of  adultery,. —  with 
a  constant  and  causeless  jealousy  of  her  con^ 
duct  with  persons,  whom  he  himself  had  intro- 
duced ;  and  concludes  with  charges  of  adultery 
against  him  with  several  persons,  and  particularly 
in  one  instance,  that  must  be  regretted,  that  it 
should  be  dragged  into  this  suit«  It  st^^tes  also, 
that  he  had  made  a  proposition  to  her  for  a  separa* 
tion,  to  be  collusively  obtained.  This  is  denied,  in 
a  further  allegation  on*  the  part  of  Mr.  Chambers  ; 
and  it  is  there  alleged,  that  she  wrote  a  letter  to 
him  proposing,  that  he  should  give  up  the  demand 
of  damages  against  Mr.  Caulfield^  and  she  would 
abandon  all  opposition  to  his  suit.  There  have 
also  been  three  exceptive  allegations.  —  Mr.  Chum-^ 
bers^  libel  ends  with  the  usual  prayer  for  divorce^ 
The  allegation  of  Mrs.  Chambers  contains  no 
prayer :  but,  at  the  hearing  of  the  cause,  a  prayer 
is  made  for  separation  on  her  part,  and  on  supposi- 
tion, as  I  must  presume,  that  ber  innocence,  and  his 
guilt,  should  be  established.  On  that  prayer,  and 
indeed  on  every  other  view  of  the  cause,  the  first 
point,  which  the  Court  has  to  establish,  is  the 
innocence  of  her  conduct. 

Nine  witnesses  have  been  examined,  who,  if  they 
are  believed,  amply  prove  the  charge  of  adultery 
against  her.  It  is  proved,  by  three  or  four  wit- 
nesses, that  Mrs.  Chambers  came  to  Hartford  soon 
after  her  husbai^  had  l^EngUjind  for  the  If  elder  i 

andi 
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Cbambuis  v.  and  that  Mr.  Cau^ld  visited  her  there,  and  dined 

^^^'"'"*'    andsuppedthereahnosteverydayjaDdtheiraccount 

Mth  Jan.  i8io.  fully  pfoves  to  wbat  a  degree  of  intimacy,  their  ac* 

quaintance  had  ripened  at  that  time.  —  They  were 
seen  walking  in  retired  places. — He  came  familiarly 
to  her  dressing-room,  before  she  had  finished  dress* 
ing,  under  pretence  of  washing  his  hands,  when 
she  sent  the  witness  away. — She  was  not  attended 
at  night  by  her  maid-servant  as  usual. — The  door 
was  locked  in  the  morning. — His  boots  were  obf 
served  to  be  clean  in  dirty  weather,  when  he  came 
to  breakfast ;  It  was  believed,  that  he  had  then  been 
secreted  in  the  house ;  and,  on  one  occasion,  he 
was  seen  getting  over  the  paling  of  the  garden, 
when  he  must  have  come  from  the.  house. 

One  of  the  servants  says,  <<  he  saw  conduct  which 
<*  he  should  have  thought  very  improper  in  his  own 
"  wife."    If  the  witnesses  are  not  discredited,  how 
is  this  answered  ?    By  mere  negative  evidence  of 
other  persons,  who  say  they  were  present,  and  saw 
nothing  improper.     But  of  these,  one  is  the  maid- 
servant,   usually  employed  in   the  kitchen,  who 
cannot  be  supposed  to  have  had  many  opportu- 
nities of  making  observations.     Two  others  are 
the  sisters  of  the  defendant  in  this  cause,  whose 
evidence  the  Court  would  be  unwilling  to  exa* 
-mine  minutely,  as  they  may  be  presumed  to  be 
biassed    by  their   affection   to  her,    and  by  m 
excusable  tenderness  for  their   own  characters. 
When,  however,  these  witnesses  say,  *^  that  they 
"  were  always  with  her,  and  never  left  her  Jbrfioe 
/ "  minutes;'*  which  are  the  words  of  the  plea,  they 
must   be    understood    with    some    latitude.      If 
such   watching    did    really  exist,    it    could    be 
only  in  consequence  of  some  previous  suspicion ; 
but,  in  truth,  it  did  not   exist    They  do  not 

4  say 
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say  that  they  slept  with  her,  which  would  allow  chambcks  ». 
an  interval  of  eight  hours  at  least,  and  bt  a  timiEJ    ^■^''»***' 
that  might   be   most    material.  ^— There  is  also  a^^^^^^-i^io- 
evidence  from  other  persons  that  she  was  seen 
walking  with  him  to  Huntingdon^   and  without 
them.    The  sisters  must  be  understood,  therefore, 
as  only  expressing,  that  they  were  much  with  her, 
but^  in  such  a  way,  as  might  allow  opportunities  for 
every  thing,  which  is  stated  to  have  passed  by  other 
witnesses.      As    to  the    object  of  his  visits,   it 
could  not  be  equivocal,  or  supposed  to  be  directed 
towards  one  of  them,  as  an  honourable  purpose  of 
that  kind  would  be  soon  declared,  or  he  would  be 
speedily  dismissed. 

The  subsequent  history  is  carried  on  in  various 
places,  to  which  she  removed,  and  with  no  great 
accuracy,  either  in  the  plea  or  in  the  proof,  as  to 
dates.  When  she  quitted  the  house  of  her  hus- 
band, she  is  described  to  have  gone  off  in  great 
exasperation;  and,  as  I  think,  it  appears,  from 
some  dispute  on  account  of  Caulfield.  One  witness 
says,  *^  that  the  husband  was  particular  in  his  in- 
"  quiries  respecting  her  conduct,  when  he  came 
*<  home ;''  and  though  this  was  a  stormy  period 
between  the  parties,  as  no  other  cause  of  jealousy 
appears,  I  think  she  must  have  been  aware  that 
Caulfield  was  the  object  of  his  jealousy,  as  she 
could  not  but  know  the  sentiments  of  her  husband 
respecting  him.  She  knew  that  he  was  subject  to 
fits  of  jealousy,  and  that  it  was  excited  by  her 
intimacy  with  this  individual.  What  would  have 
been  the  conduct  of  a  virtuous  woman  under 
such  circumstances  ?  The  {dictates  of  common 
discretion  would  have  led  her  to  avoid  all 
private  communication  with  him*    On  the  con« 

traiy. 
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: ,   , . ;  i .  ?.  trary,  he  is  continually  with  her,  even  op  to  the 

. ,  Hi^H..  ^.jjj^  ^f  ^jjg  verdict  in  1809. 


'^l:  Jnm.  1910.      It  is  said  that  there  was  the  same  intimacy 

other  persons,  who  were  the  friends  of  her  family. 
But  in  what  sense  can  Captain  Caulfield  be  con- 
sidered in  any  such  character  ?    He  was  a  young 
officer,  casually  introduced  to  her  acquaintance  by 
her  medical  attendant  in  the  country,  totally  un- 
known to  her  brother,  and  only  known  to  her  hus- 
band as  an  object  of  disgust,  and  a  cause  of  un- 
easiness.    In  what  sense  was  such  a  person  the 
friend  of  her  family  ?    In  her  own  allegation  it  vs 
stated,  **  that  on  one  occasion  Caulfield  w^as  sitting 
"  with  her  and  her   sister   at  twelve  o'clock  at 
**  night."     The  husband  called,  and  she  desired 
Caulfield  would  go  into  another  room  whilst  he 
was  there.     Why  should  this  have  been  done,  if  it 
was  a  matter  of  indifference  to  the  husband  ?  It  is 
admitted,  that  he  continued  there  afler  the  husband 
was  gone,  and  after  the  sister  had  left  the  house. 
The  sister  says,  that  he  staid  till  she  had  finished 
a  letter,  which  he  was  to  send  by  the  coach.     It  is 
proved,  that  the  letter  was  not  so  sent ;  and  I  can- 
not but  think,  that  the  sister  might   have  staid 
that  Jihort  time.     Indeed,,  there  could   not  be  a 
more  flimsy  pretence  for  detaining  him ;  and  the 
servant  maid  says,   he  staid  all  night     Then  it 
is  said,  that  this  might  be  mere  imprudence,  and 
nothing  more ;  —  and  that  the  Court  does  not  judge 
on  such  grounds,  but  on  clear  proof  of  guilt. 

There  may  be,  I  must  observe,  imprudence  of 
difierent  kinds  and  degrees,  and  there  are  de* 
grees  of  imprudencq^  from  which  a  Court:  of  Jus- 
tice will  infer  guilt.  Here  are  visits,  which  are 
described  by  her  confidential  servant,:  Sarah  CaU 

derwoody 
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tJerwoodj  as  made  in  such  a  manner,  that  did  not   chambkrs  v. 
deceive  her.     At  Famham,  near  J3wry,  the  same 


witness  says,  "  that  he  had  a  bed  in  the  aeth  Jan.  1 8 lo. 
"  house  constantly  for  three  quarters  of  a  year.'* 
Another  witness  says,  "  he  lived  there."  .  For  a 
long  time,  wherever  she  is,  he  is  there  also ;  and 
there  is  one  consideration,  which  extends  over  the 
whole  history,  which  is,  that  here  is  a  young 
woman  separated  from -her  husband,  and  a  young 
officer  constantly  together.  They  are  living  in  the 
same  house,  though  under  the  bare  appearance  of 
separate  beds.  What  is  this  state  of  cohabitation  ? 
.  I  am  not  afraid  to  say,  that  separation  might  justly 
follow  from  this  alone,  and  that  this  might  be  the 
legal  proof  from  which  the  Court  will  presume 
guilt ;  for  Courts  of  Justice  must,  not  be  duped. 
They  will  judge  of  facts,  as  other  men  of  discern- 
ment, exercising  a  sound  and  sober  judgment,  on 
circumstances  that  are  duly  proved  before  them. 
That  a  young  woman,  estranged  from  her  hus- 
band, and  a  young  officer,  should  be  living  to- 
gether for  months,  and  at  different  places,  though 
under  the  flimsy  disguise  of  separate  J>eds,  and 
.  that  Courts  of  Justice  should  not  put,  upon  such 
intimacy,  the  construction,  which  every  body  else 
would  put  upon  it,  would  be  monstrous. 

What  would  be  the  condition  of  husbands  under 
such  restraint  on  legal  conclusion?  It  however  does 
not  depend  merely  on  the  reason  of  the  thing. 
It  is  the  doctrine  acted  upon  by  the  Court  of 
Arches,  and  in  the  C'ourt  of  Delegates,  in  the 
case  of  Button  v.  Ruttdn^^  in  which  there  were 
separate  beds,  and  scarcely  any  proof  of  a  fact 
.  of  adultery ;  also,  in  the  case  of  Lord  and  Lady 
Cadoganff  in  which  there  were  separate  beds,  and 

*  Arches,  26th  Jan,  1796.     Delegates,  14th  Nov,  1798. 
t  Consist  9th  )%6. 1796.    Vid:  infra,  2  voL  p.  4.  Loveden  v. 
Tov  .      **'bere  this  case  is  more  particularly  noticed. 
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cuAMBtRs  V.  in  Dermiss  v«  Denmss^^  in  all  of  which  the  same 
chambcks.    ^QQiYiaQ  ^gg  referred  to.    These  are  authorities 

S6th/ami8]a  which  sufficiently  support  that  position,  if  it  were 

necessary  to  act  upon  it    But  the  evidence  goes 
further  in  this  case. 

There  is  an  occasion  stated^  on  which  she  was 
compelled  to  take  a  house  in  the  name  oi  some 
other  person,  and  whose  name  of  all  others  does 
she  adopt  ?  —  that  of  Mr.  Coalfield.  The  histoiy 
also  traces  them  to  a  cohabitation  at  O^rtfejff 
which  I  may  almost  say  is  admitted,  since  it  is 
acknowledged  by  her  own  witness.  The  keeper 
of  a  lock-up-house,  in  which  she  was  confined, 
says,  that  she  always  slept  with  him  there ;  and 
though  some  attempt  has  been  made  to  discredit 
this  witness,  by  proving,  that  she  did  not  come  in 
a  chaise,  or  in  the  particular  manner  which  he 
describes,  the  variation  weighs  but  little  agaiost 
the  general  eflfect  of  his  evidence.  —  There  is  also 
the  verdict,  which,  though  no  legal  demonstration 
of  guilt  against  her  in  this  suit,  the  Court  will  not 
lightly  appreciate,  more  particularly  as  it  must 
have  led  her  to  know,  that  she  had  been  dis- 
honoured by  the  imputed  connection  with  Cau^U. 
What  then  was  the  natural  conduct  of  an  innocent 
woman  under  such  circumstances  ?  To  avoid  the 
man  with  whose  name  she  herself  was  coupled  in 
dishonour  —  to  regain  her  own  character;  this 
would  have  been  not  only  her  sense  of  duty ;  it 
would  have  been  the  natural  impulse.  —  But  what 
is  her  conduct  ?  The  Court  might  expect,  that  it 
would  be  impossible  that  CatUfield  could  ever  find 
admittance  to  her  again.  Yet,  in  her  own  all^^a- 
tion,  she  states,  that  he  did  visit  her,  but  only  as 
other  gentlemen^  the  friends  of  her  family.  I  have 
observed  on  a  similar  conduct  before.     It  is  out 

*  CoQsbt  25th  Jan.  1808. 

of 
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of  all  natural  credibility,  that  she  could  admit,  on  chambers  v. 
such  terms  merely,  a  man  by  whose  imprudence  _^°'^'"''^'' 
and  treachery  she  had  been  involved  in  so  severe  aeth/on.  isio. 
a  calumny.     After  this  admission,  it  is  almost  un- 
necessary to  examine  into  the  credit  of  those  'wit- 
nesses, who  speak  to  cohabitation  there. 
•    The  objection  to  the  witnesses  is,  "  that  they 
stole  some  articles  belonging  to  her,  and  told 
lies    respecting  these  imputed  thefts/'      This 
Court  cannot  try  such  charges.     The  only  notice 
l^hich  the  Court  can  take  of  these  objections  to 
their  credit,  is  to  judge,  whether  the  accounts  they 
give,    are    inconsistent  and    irreconcileable.  —  I 
think   they  are    not,    and  that  the  character  of 
these  persons,  as  witnesses  in  this  cause,,  is  not 
substantially  impeached.     After  the  admission  of 
his  visits  by  herself,  I  have  no  doubt,   that  the 
cohabitation    did  take    place,  which    these  wit- 
nesses describe.     It  appears  ftirther  at  this  period 
that  her  sisters  had  ceased  to  visit  her.     What 
could  have  produced  that  estrangement?    Here 
was  a  woman  of  noble  family,  ill  used  by  her  hus- 
band, consigned  to  dishonour  by  the  verdict,  and 
in  pecuniary  distress !  What  situation  could  more 
loudly  call  for  the  support  of  her  family  ?  —  This 
has  been   her  conduct  out  of  the  cause.     What 
has  it  been  in  it?    She  was  called  upon  by  every 
motive  to  vindicate  her  honour,  which  had  been  im- 
peached^     A  suit  of  restitution  of  conjugal  rights 
would  have  put  her  innocence  in  issue ;  and  if  that 
was  inconsistent  with  her  feelings  towards  her  hus- 
band, yet  when  he  brought  the  suit„  she  would  at  least  • 
have  been  eager  to  vindicate  herself.     But  no  ap- 
pearance is  given  for  her  but  after  excommunication. 
In  the  subsequent  pleas,  a  letter  has  been  in- 
troduced, which,  wheUier  written  in  1805  or  1806, 

is    ■ 
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ohambf.rs  p.   ii  immaterial.     She  had  allied,  thai  her  husband 
had  made  application  to  her  for  a.  collusive  se- 


ct 


^th /an.  1810.  paration,  and  that  she  wrote  to  him  in  1805»  —  to 

which  he  says,  that  it  was  not  in  1805,  but  in 
1806.  He  had  erroneously  considered  this  letter, 
as  connected  with  one,  which  was  said  to  have 
come  from  her ;  but  that  is  inaccurate,  as  it 
appears  rather  to  have  been  an  original  proposi* 
tion,  and  weighs  strongly  against  her.  Blasted  as 
she  was  by  a  calumnious  verdict,  she  had  n6w  the 
opportunity  of  appearing  in  a  Court,  where  she 
might  vindicate  her  character.  But  wh^t  is  the 
letter?  **Ifyou  will  give  up  the  damages  against  CflwA 
jfieldj  I  will  give  up  my  defence  in  the  Ecclesias- 
tical Court ;  I  have  proofs  against  you  which  shall 
be  brought  forward  before  the  Court,  and  before 
"  the  world,  unless  you  comply."  What  is  thi9  pro- 
posal ?  but  that  she  will  confirm  the  witnesses  of 
whom  she  complains,  and  the  verdict^  which  has 
consigned  her  to  disgrace ;  and  for  what  ?  to  save 
from  damages  the  man  coupled  with  her  in  this 
reproach.  It  is  morally  impossible  that  such  a 
letter  could  have  proceeded  from  an  innocent 
person.  Two  days  afterwards  she  retracts  indeed ; 
but  the  offer  had  been  rejected,  as  it  had  demanded 
an  immediate  answer,  and  none  had  been  sent. 
This  was  equivalent  td  a  refusal ;  and  her  object, 
in  the  second  letter,  could  only  be  to  take  off  the 
effect  of  the  first.  This  letter  states,  that  she  had 
been  led  to  make  the  offer  out  of  Christian  com- 
passion  for  an  unfortunate  man,  who  was  re- 
duced to  the  brink  of  ruin  by  subornation  of  per- 
jury,  —  but  yet  she  was  willing  to  confirm  this 
verdict. 

'  She  speaks  also  of  his  continued  friendship  •  for 
l>cr,  almost  admitting  the  continued  'connexion, 

and 
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atid  saying,  that  no  selfish  cotisidetation  would  weigh   Chamw^s  v. 

with  her.     What !  not  the  vindication  of  her  own ^Ji 

character,  the  best  and  purest  of  motives.  In  the  26th  Jan.  isjo. 
whole  of  this  transaction,  I  see  nothing  but  the 
effect  of  blind  passion  :  I  have,  therefore,  no  doubt 
on  the  nature  of  this  cause;  since  these  letters  ale 
admitted  to  have  been  written  by  her,  and  it  is 
impossible,  that  they  should  be  the  letters  of  an 
innocent  woman. 

It  is  not  necessary  after  this,  that  t  should 
minutely  examine  the  character  of  some  of  the 
witnesses.  Sarah  Calderwood  admits  her  own 
infamy,  in  coming,  on  her  second  examination,  to 
contradict  the  first.  But  I  am  inclined  to  believe 
the  first  from  the  tenor  of  it.  It  is  not  a  lumping 
deposition,  but  discfiminative  on  particular  points ; 
and  I  cannot  believe  the  excuse  which  she  makes 
for  it,  "  that  she  was  a  young  woman  reduced  to 
such  penury,  as  to  be  obliged  to  eat  the  bread  of 
perjury,  by  swearing  against  her  mistress  ;*^  and 
I  advert  to  this  evidence  chiefly  to  make  an  ob- 
servation, which  I  wish  to  be  remembered ;  —  that 

» 

those  who  conduct  suits  here,  are  answerable  not 
only  for  their  own  delicacy,  but,  in  some  degree,  for 
that  of  those  whom  they  employ.  There  is  another 
witness,  LiddelU  to  whom  the  objection  is  more 
slight,  as  she  says  only,  that  her  former  opinion 
had  giveii  way  to  later  experience. 

On  the  whole  of  the  evidence,  I  am  compelled 
to  say,  that  the  charge  of  adultery  of  the  wife  is  fully 
proved,  and  that  the  contrary  evidence  is  meagre  in 
the  extreme,  except  that  of  the  two  sisters,  to 
whom  many  considerations  of  tenderness  are  due  : 
And  that  the  conduct  of  the  wife,  both  in  and  out 
of  the  cause,  can  only  admit  of  one  unfavourable 

G  G  con- 
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^cuAulllH'   conclupiou  of  guilt    It  i^  iinpossible,  thevfifote^ 

1   to  comp^yv  wi^h  her  prayer,  because,  her  guilt  b^g 

26ih/«i.  1810.  prpvied,  she  cannot.  obtaiD  any  thing  more  agcg^vMi 

her.husban(l  t^an  a,4ismissal  from. bis  sniu 

The  question,  then,  which  is  next  to.  be  cc^ 
siderecJJs,  whether  there  is.  any  thing  proved  by; 
her  which  voll  h^r  him,  from,  obtaining,  hi^^prf^ydr^ 
i  Dificirent  grounds  are  alleged  ;  firsts  the  profliga^ 
declarations  that  he  wished  to  get  rid,  of  his  wjft^ 
bjy  hef  aflultpr)' ;.  that. he  had  intrpduced  youpg 
men  to  her,  and  kne\Y.  of  an  in^proper  intercouiH9t 
between  them,  which  h^  permitted.to  go  on,  Bi^f 
th^  only  witnesses  to  this  charge  are  the  two  si$t€^^ 
and  the  expressions  are  those  of  viol^j:^:!^  an^i 
passi9n^  and  referable  to  jealousy^  The^e  ia  Ofi^^ 
proof  of  any  overt  apt  of,  such .  conduct^  tp.  JnduGfl) 
me  to  believe  that  it  was  ever  attempjted*.  Alino^ 
th^  only  evidence  of  toleration  on  hijs  part»  ia  ia  .thi^ 
lateness  of  th?  suit,  ^  which^  h^  says^  arpae .  ftqpii 
'  ppcunj^ry  distress  j  apd  the  only  question  cpuddjb^. 
in  which  of  the  cases  this  ^  tplera.tion  was  shewPn 
Supposing  some  delay  interp(>sed,  stiU^., after. seeing^ 
the  evidence  which  has  been.intrpdueed^intP.4hii|» 
cau^y  the  Court  cannot  but  thinl^^  th^^t  sonie^pajitlK 
of  it^  which  are.denied,  might  yet  furnish  gfouodff^ 
of  prudent  deliberation* 

The  next  chargers  tha^ .of  cpllu?ip;i, :  Qn,thia«Wt 
witness  says  only  that  a  lady,  whpm.5he,d9es»nat< 
know,  came  with^uchAPf9Ppj?aifBon^  Mr^C^^ 
But;  it  does  not  .appear,  that  ^he, wa^.awthor¥»edJl)y . 
him,  nor  that  she  did  so ,  in,  the  witnes^l's  pre^ewftr 
It. would. be,  necepsa^y  that  this,. person,  hefsejjff 

should  be  produced. .  There  aaJthen^wentiPWr  oJfrafc 

offer  by  his  brpthejr. ;  b«t4  there,  i^  np  pyftpflrt^t^M 
waa  authorized  ^  by .  him,;  p-  H:  i\  sQarc^/iAtow4i 

8  that 


^ 


that  it  should'  bfe  *i.     If  ihadfe  in  cdiifcqiieiic^  o^  cb"4m%0.>VV 
thdohe  rtlkaebyhci'.it^wdaaninSiiltirigpro^^t;    *^''*'"""' 
biit'  yet  with  Ihls^  difference,  thkt  liars'  riiiist  bfe'  ddh-  ««*  •^«"-  "'«• 
sidered'as  ^'dfifei'tdwitHat^if  adefeiid^,  wliicH'she 
nlaintJiirted'td'be  triifevHls  diily  to'tial^^'off  the  dffait' 
oP  what  hfe  dfeclatfes  to'lie  fkls^,  atid  in  Whicli  the 
CoQtt'  dginses.''    It  ddtfs'  nbt  Appestc  td  H&V^  beeii 
afcied*  updfl .     P  dd '  nbt'  day,  ■  that  tM'  ihliiscirfetibri 
0Jay  ridt  be  Vifeitdd'  ufidli'hifa  in  sdiiiedther  place', 
btft-'Ithihk,  it  dfiWttdt  pHo^erl/haVe  tH^  effect  dt' 
bfthiHg  liini  ftoitt'  His  jifiyer'  ih '  this  Coiirt. 

The  thirtl  gfouhd  ii;  that  of*  adiilterjr  dotnmittbd 
by  "hiiri.     Ofie'  pfbdf  to  this'  cHargfe   ii  tl^fe'  eVi- 
dfe'hfcef  (tf  diie'df  the  sisteSrs;  wHo  speaks  of*  declifa- 
tiohs^iriadfe  by  Hlrii-in  letters  tb'  W  wif^,<  confess^ 
ing<hfe'flwH|aHa'  sdlidtirfg'  fdfgiVefee'ss )  —  Whith 
fatflt, '  if  ddrthnittfed,'  •  was  fdr^h,  aWd  th'^'  letter^ 
yftd^htm.     It  is  t&'be'  dbsyrve'd  H6w(^vef;  th'ii'' 
BAHtidhRi^,  Wh6  Wks  the  oTij^cft' of*  his '  siiff-' 
pwrfed  attaMiVnenf ;  pdritive!y*  denim's  tWi  M.    TTiW' 
s«eDna'i/^6of  tbthis'  chifg^  is'  drf^,  wlJich'cOritreys* 
a«'  ittffWtatio'rf'sb  dSfreteW^'toHHfe '  feelin'gs'  of  the" 
fateUy;  th«'1 8h4H'p^s5t  dv^ei=,  obsferVirf^'onlyon' 
thfe^rfeliilt  off  tH^-eVlderAie,  yMiM'l  UdW  carefufly*' 
ex&tfffriitf,  thdr  if  by  Tti>'  m^afas'pVb^s' the" fact* 

A'rftbdJ«Wgch'a#§*  is  that' of  crtfeltjr;  whichls' 
irtt^atfAfeft^  rifWei^' ihdden^ly;  and' Wa^' argued' 
oiMy  orf'thrsu^dsffion'ofth'e  jtfboft'of  her'itiL'- 
n<*fencb.  Hdt  the' Co'tfrt  holds  her  nbt  inriocfeh<. ' 
Oft'thi^ijiea"the'c^esti6tt  might  aftse)  whether' a^ 
pWtywbUld'be^eiitSfled'to  bat  her*  hu^batid '  frorA'| 
hisYetned^'of  d^oi'ie  for'adultery,  proved  agftinst' 
hef,' by tW'plga bf  chifeltv ?  lain^inclittedto  thirilP, 
tliM'sbe V^Md'hbf;    It!  Hs  k^Fiatb;'  th^t  tWvrtfi'hd ' 


% 
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chambcis  v.    a  right  to  say,  ^*  You  shall  not  have  a  sentence 

"  against  me  for  adultery,  if  you  are  guilty  of  the 


a6th/aii.  1810.  "  same  offence  yourself."    The  received  doctrine 

of  compensation  would  have  that  effect,  because 
both  parties  are  in  eodem  delicto ;  but  this  is  not 
so  in  recrimination  of  cruelty :  The  delictum  is  not 
of  the  same  kind.     If  the  wife  was  the  prior  petens 
in  a  suit  of  cruelty,  I  do  not  know,  that  she  would 
be  barred  by  a  recrimination  of  that  species;  for  the 
consideration  would  be  very  different :  The  Court 
might  not  oblige  her  to  cohabitation,  which  would 
be  dangerous.    Here  the  husband  is  the  prior  petens 
in  a  suit  of  adultery,  and  I  take  the  general  doctrine 
to  be,  **  that  a  wife  cannot  plead  cruelty  as  a  bar  to 
"  divorce,  for  her  violation  of  the  marriage-bed." 
It  is  then  less  necessary  to  canvass  the  evidence 
on  this  point  very  minutely.    I  do  not  think,  that  all 
vehemence  was  on  his  side  only.     Many  witnesses 
disclaim  all  knowledge  of  any  such  misbehaviour, 
except  from  her  own  represensation.     It  is  not  to  be 
denied,  that  he  was  an  irritable  husband ;  that  there 
was  much  of  violence  and  intemperate  passion  in 
his  conduct,  words,  and  attitudes  of  menace^  which 
might  produce  present  intimidation^  and  which 
can  be  excused  only  by  the  madness  of  intoxica^ 
tion.     If  the  Court  was  sitting  to  judge  of  mere 
propriety  of  behaviour.  It  might  see  much  to  cen- 
sure, though  it  is  not  unreasonable  to  suppose,  that 
much  of  this  may  be  attributed  to  the  efiect  of 
extreme  jealousy.     He  makes  many  efforts  to  de- 
tain her  im  his  society  by  humiliation  on  his  part 
Mr.  Montagu  says,  that  he  assisted  in  soliciting 
her  to  return,  which  shews  that  he  had  no  no- 
tion of  danger  to  her :    There  is  nothing   else 
hut  his  return  from  abroad  without  notice ;  and 

which 
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which,  this   Court   cannot    consider   as   cruelty,    chambers*. 
There  is  no  notice  taken  of  such  a  charge,  but  in    ^»^*'"^'* 
answer  to  a  suit  brought  against  her  for  adultery.  26th  Jan.  isio. 
I  do  not  say  that  the  facts  are  so  antiquated,  that 
they  might  not  be  deserving  of  attention,  if  the 
suit  had  been  brought  against  her  for  restitution 
of  conjugal  rights ;  but,  I  think,  they  can  have  no 
place  as  a  bar  to  a  suit  for  adultery,  which  is  fully 
and  satisfactorily  proved  against  her.     I  feel  my- 
self bound,   therefore,   to   pronounce,   that   Mr. 
Chambers  has  proved  adultery  against  her,  and 
that  nothing  is  proved  against  him,  which  should 
have  the  effect  of  barring  him  from  the  usual  sen- 
tence of  separation. 


HOLDEN  V.  HOLDEN. 


^HIS  was  a  suit  of  separation  and  divorce,  by  a^dJune  1810. 

reason  of  cruelty,  brought  by  the  wife.  Divorce,  by  rea- 

son of  cruelly 
T  of  the  husband) 

J  UDGMENT.  sustained,  on  the 

Sir  WilUam  Scott — This  is  a  suit  for  separation  ^"• 
by  reason  of  cruelty,  on  the  part  of  Mrs.  Holden. 
The  marriage  appears  to  have  taken  place  in  1790; 
and  it  is  alleged,  that,  after  a  cohabitation  of 
eighteen  years,  she  is  under  the  necessity  of  pray- 
ing the  relief  of  this  Court  for  protection,  as  it  is 
unsafe  to  continue  any  longer  in  the  society  of  her 
husband. 

.  The  libel  is  very  diffiise  in  the  matter  set  forth 
to  sustain  this  prayer ;  and  many  facts,  which  are 
there  introduced,  have  been  abandoned  on  proof, 
as  is  not  uncommon  in  suits  of  this  nature,  from 

o  G  3  want 
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HoLOEK  r.  want  of  ^yidej^ce,  .owing  4^9  i)ie  ^/avfit^  J]^tu^  fif 
-.^°1!!!L  f,V^  .injujie?.  Of  ^e  inflame^  ?t^e,flf<i^  ^fe^fejgs, 
•;i<2djun«i8io.  in  ypiph  the^se  cotifplf^ts  ^e  usjus^  ^^4B•    A# 

the  questi^p  j^  ^^t,  .lyhai  ig  f^oj^rw^^^  ^t  .j^|^#  ^ 
frffv^dy  yp.  t^e  deposij^s,  jjr^ich  I  poyr  j^fx^ 
f<?  ,«?^?^e.  I  fliust  ,<Seiye,  hRW^^?  ^*i»ifk 
pjac.e,  th^t  the  exjflwpa^ioff  pf  ^e  «w>ft?«8«P?  ^ 
pe^i3  ,to  jbfve  bee^  ^|uch  l^p/sd,  ^d  yi|^t  jjy^- 

ficien^  di8tina^on  ifli  pjitiicvjaf  p?rt«>  JF^MPJ^  W» 
th^  Co^ff  u^dex  gf;e^  jnconxefi^pflfiP  JP  P<Wtfi4«:r 
Ing  th^e  weight  and  pfrpp  .of  ,t^  ftvi(J<effce.  4a^ 
pn  tl^s  inti^at^n,  ti^ePp\fft  exppf^,  iiint,  ^ 
njpcje  of  tijikin^  eyideftce  will  RijJ;  fe^  cgptiDMed- 

The  husband  has  given  no  jg/lsh  i^P.4.  hfii  Ufit 
even  administered  interrogatories,  to  which  he 
might  have  required  the  answers  of  the  com- 
plainant, and  have  obliged  her  to  spe^  to  circum- 
stances  of  secret  aggression,  if  he  nas  any  such  to 
allege  in  bis  defence.  The  case  rests  entirp^y  (tfi 
the  evidence  of  the  wife,  and,  amonest  other  mU 
nesses,  there  are  the  two  sisters  of  the  wife.  Miss 
Allicocke  and  Mrs.  Mower.  The  )ft^r  ^^s  not 
^een  much,  ^d  $t^te9  only;  '.'  ti^ja^t  9|^g  y^^  (lis- 
<'  ^tisf\ed  >Yith  i\\p  gpqer$d  (^onduct  £^n|l  b^yip^f 
•^  pf  the  husband."  f  ^e  qthef  §i§|:^f  WS*  fr^ 
(|uently  A^itl)  them,  i^tie  descril}^:^  |Jb.e  Ijiu^^Rd 
•*  2^  a  man  pf  yipjent  R^?ion^  vith  ftt|jpr^  ^  w^ 
"  a3  with  the  yife,  pn  y^ripui;  ocpa^ipps  ;'*  ap4 
ijpealfs  parti.cuUrly  tp  a  ?cen.e  ^hich  p^ve^  fefr 
tween  them  three  or  four  years  after  the  nijirri^g^ 
^Uich  e'^fcited  grpat  terrpr,  pn  tl^^t  pcc^op^  fhe 
s^ys,  "  she  li^^rd  hj^h  ^prds  he^iffpe^i  th^flji  j''  og 
which  it  is  to  bQ  pJ?S?rvp4;  ih%t  th^ey  ffijght  h^. 
^ith  thg  Y#-    ^u^  npfhijig  pf  rtfft^  1^4  i*  iffoyfiHt 

or 
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i*  afl^ed^  atid  the  husband  lias  loit  the  beite1?t'of   «ji^i>e>!  *• 
4!blft  sugg^srticm,  by  not  pleading  in  his  oWn  de-       , 
fence,   of  calling  for  the  answer  of  his  wife,  as  «ad  •'«•«•  mo. 
{ifiefhaps  lie  might  feave  done  witli  effect ;  since  it 
16  <dt>servabl6,  that  soitie  of  the  serva'hls  sfpe^  in  a 
itafiiinner  Yiot  wholly  un&vour^ble  to  him. 

TIfflS  witness  goes  on  to  describe,  >)«rhat  j^asi^i^d  'oil 
thtft occasion,  in  the  following  tertais :  She  i^ay&,  oh 
thte  fifth  and  sixth  arttdles  of  the  libel,  ^*  tftAt  sTieTiaii 
gcftie  to  her  otm  room  about  teti  minutes  oh 
retiring  for  th^  night,  before  the  parties,  that  sh'fe 
**  heafd  high  word^,  aftd  the  voice  of  TViUiajn 
"  Holden^  speaking  in  a  violetit  passion,  and  thai 
"  liie  tvffe  ciaine  and  knocked  violently  at  her 
*^  dool%  and  was  much  agitated,  and  said,  that  Mr. 
**  Holden  was  sitting  in  his  shirty  With  a  pistol  oh 
**  each  side^  and  dieisired  her  to  go  to  hiitt ;  that 
**  she  did  so,  and  found  him  ai^  described ;  that  he 
Said  he  Was  writing  to  hter  fathler,  and  she  at  last 
pl»evailed  on  hitti  to  let  her  take  the  pistols  aWay^ 
**  and  found  that  they  V^^re  chargfed ;  that  shfii 
"  retired  dgain  to  her  oWn  tio6m  ;  that  the  husbkifid 
"  tame  and  took  from  hfei-  the  fchild,  who  hid 
*«  usually  sle'pl  with  her,  and  Said,  hlfe  wife  would 
**  sleep  with  her  that  night,  but  shortly  after  cam\& 
<•  hpAn,  and  gave  h^t  the  thild,  sayihg,  the  Wife 
^  Would  catch  cold  if  she  diej)t  in  that  rooni/'  It 
^p{)ea]*s  also,  that  the  Wifb  had  a  peculiar  dread  of 
fiflS-aitns  9  so  that  the  general  character  of  this 
bt^havi^uT)  if  not  l^al  cruelty,  is  yet  such  violence 
of  tfetopef,  as  is  adapted  to  create  great  fears  as  to 
the  probable  eontequetices. 

The   iveit   fact  that   ii    ispoken    to,    is    that 
pleaded  on  the  aev6fith  ^icl@  of  tb6  libiel,  on 

G  G  ^  which 
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HoLDKKr.     which  the  same  witness  says,    "that  on  the   2d 
_U^_    **  FebrtUtrt/  1808,   having  gone   up   stairs,  .  lea  Vi- 


ce 


s^td  Jmi*  laio.  "  ing  the    parties    and    the    child  in   the    front 

"  dining-room,  she  soon  afterwards  heard  the 
"  husband  call  out  to  her  to  take  the  child, 
^^  which  she  did  from  him  on  the  staircase,  and, 
"  in  a  few  minutes,  heard  her  sister  cry  out  for 
f^  help  ;  that  she  went  down  and  found  her  sister 
"  lying  on  the  floor,  ^nd  her  husband  standing 
f*  over  her,  haying  hold  pf  her  arms,  as  if  he  would 
"  break  the  same  from  off  the  shoulders,  apparently 
**  in  gref^t  agony,  and  screaming;  and  on  her 
^^  remonstrating,  he  said,  if  she  attempted  to 
-"  interfere,  he  would  put  her  out  of  the  window  ; 
*^  and  that  the  next  day  her  sister  was  much  bruised, 
and  was  obliged  to  send  for  a  sprgeojn,  ^d  cQuld 
not  put  on  her  night-gown  for  a  w^ek/* 
Mrs.  Hancock  speaks  to  the  same  effect  aa  to 
the  bruises.  No>^%  whatever  the  origin  or  oc- 
casion of  this  quarrel  may  have  been,  there 
is  nothing  to  shew,  that  it  proceede4  from  the 
wife ;  and  there  is  enough  to  satisfy  the  Court, 
that  very  unlawful  violence  was  used  upon  the 
wife,  from  which  ^he  has  an  undoubted  right  to 
be  protected. 

There  is  another  instance  in  1800,  which,  though 
it  is  insignificant  in  itself,  does,  I  think,  b^n 
in  an  act  of  very  froward  behaviour  on  the  part 
of  the  wife,  and  which  lays  the  foundation  for 
a  suggestion,  that  all  the  violence  was  not  on 
the  side  of  Mr.  Holde^i  alone.  Mrs.  Turner  says, 
"  the  wife  came  to  her  house  on  the  day  men^ 
"  lioned,  and  said  that  her  husband  wished  her 
**  to  dine  at  home  as  be   was  going  to   have  a 

"  friend, 
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•^friend, — but*  she  thought  there  was   no  ne-     holdikb. 
^*  cessity  for  dining  there,   and  wished  to    dine 


**  with  the  deponent,  and  did  so,  although  the  a«d  Jmh*  isiq. 

"  deponent's  husband   was  engaged  to  dine  with 

**  Mr.  Holden.  —  That  at  night  she   went    home  / 

**  with  Mrs.  Holden^  and  on  going  into  the  house 

"  Mr.  Holden  was  greatly  displeased,  and  told  her 

"  she  might  go  from  whence  she  came,  and  after 

"  some  altercation  she  did  return  and  sleep  at  her 

"  house  that  night.*' 

It  is  pleaded  also,  that  a  separation  took  place, 
for  a  short  time,  in  1808  ;  that  the  husband  used 
urgent  entreaties  with  her  to  return,  promising  her 
that  he  would  not,  by  words  or  blows,  ill  treat  his 
wife  again.     These  terms  convey  the  admission  of 
the  fact,  that  he  had  given  her  blows ;  and  it  ap- 
pears  also   sufficiently  from  another  instance,  to 
which  I  am  going  to  advert,  that  this  gentleman 
laboured   under  that  infirmity  of  temper,  which 
would  not  permit  him  to  adhere  to  the  promise 
which  he  had  made.     Tliis  instance  of  ill  treatment 
happened  in  July  1808,  and  is  spoken  to  by  Mrs. 
Hancocky  who  says  "  that  Mrs.  Holden  called  on 
**  her,  and  shewed  her  her  arms,  and  said  she  would 
*^  not  return  to  cohabit  with  her  husband."     The 
sister  confirms  this  account,  and  says,  "  that  Mr. 
"  Holden  came  to  her,  and  acknowledged  that  he 
**  was  much  shocked  at  the  sight  of  his  wife's  arm, 
*^  the  morning  after  this  had  happened."     There  ia 
also  the  evidence  of  Mr.  Foster,  the  surgeon,  on 
this  part  of  the  charge,  who  describes  her  arm  at 
that  time  to  have  been  very  black,  and  of  an  alarm* 
ing  appearance,  and  that  it  continued  so  for  six 
weeks.  There  have  been  also  two  servants  examined, 
^hose  evidence  is  not  very  material. 

On 
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HoonMi0.        On   tkese  -fkots,    ifbe  Ootirt    has   -to  «decfde, 
'     mbBther  the  oonduct  trf  the  Inisband  'atmounts 


09dfumyeio.  to  that  'SiEviHa  which  authorizes  a  separation*  — 

On   tJuB   point  the  Comt  has  had  frequent  ot- 
caBkn  to  «ba«n.e,  ti»t  every  tfeing  is,  in  legal 
eoDstnxtiimj  scadtiOf  whiok  tends  to  bodily  htujA, 
and,  in  that  smaaer,    renders  cohabitation   no- 
safe;    .rhe«erer   there   is   a  tendency    only   to 
bodily  flfiischie^  it  is  a  peril  from  which  the  wife 
must  be  protected ;  because  it  is  unsafe  for  her  to 
continue  in  the  discharge  of  her  conjugal  duties; 
and  to  enforce  that  obligation  upon  her,  might 
endanger  her  security,  and  perhaps  her  life.     It  id 
not  necessary,   in  determining  this  point,  to  ia- 
quire   from    what   motive    such    treatment   pro^ 
ceeds.  —  It  may  be  from  turbulent  passion,   of 
sometimes  from  causes   which  are  not  inconsisi 
tent  with  affection,   and  are   indeed  often   ctMh 
nected  with  it,   as  the  pasdion  of  jealousy,    if 
bitter  waters  are  flowing,  it  is  not  necesBary  to 
inquire  from  what  source  they   spring.     If  the 
passions  of  the  husband  are  so  much  out  of  his  own 
controul,  as  that  it  is  inconsistent  with  the  personal 
safety  of  the  wife  to  continue  in  his  society^  it  ii 
immaterial  from  what  provocation  such   violence' 
originated. 

Secondly,  The  law  does  npt  require  that  there 
should  be  many  acts.  The  Court  has  expressed 
an  indisposition  to  interfere  on  account  of  one 
^  slight  act,  particularly  between  persons  who  have 
been  under  long  cohabitation ;  because,  if  oiily  one 
such  instance  of  ill-treatment,  and  that  of  a  slight 
kind,  occurs  in  many  years,  it  may  be  hoped  and 
presumed  that  it  will  not  be  repeated.  But  it  is 
only  on  this  supposition  that  the  Court  forbears 

to 


to  interpose  its  protection,  even  in  the  case  of  a    ^J;"^^*'* 

single  act  ^    b^c^v^e,  if  ,ou.e  ^ct  abo.uld  be  of  .  — 

that  description,  which  should  induce  the  Court  aadjim^isio. 

to  think,  that  it  is  4ikdy  to  occur  ^gain,  and  tp 

occur  with  red  su<lering,  tlk^e  is  no  rule,   that 

should  restrain  It  from  oonddering  that  to  fee 

foUy  sufficient,  to  authorize  its  interference.    Here 

there    are    repeated    acts,    difiUsed    ovej    many 

years,  which  put  iiie  wife  in  danger,  and  expose 

her  to  great  bodiiy  harm.     Thirdly,   It  is  not 

necessary  that  the  conduct  of  die  wife  should 

he  entirely  without  Mame.     For  the  reason  which 

would  justify  the  imputation  of  blame  to  the  wife, 

will  not  justify  the  ferocity  of  the  husband. 

On  examining  the  facts  of  this  case  by  these  rules, 
I  think  the  conclusion  which  the  Court  16  bound 
to  draw  is,  that,  under  the  defects  which  may 
he  lefi  on  the  case  by  the  absence  of  dl  de- 
fence, by  plea  or  interrogatory  on  the  part  c£ 
the  husband,  the  complaint  must  be  considered 
to  be  substantiated;  The  facts  are  not  nu- 
merous, nor  without  interoiixture  of  auction  on 
the  part  of  the  husband,  and  not  without  some 
provocation  on  thp  part  of  the  wift.  Yet,  I  think, 
there  is  sufficient  to  entitle  the  wife  to  the  pro- 
tection of  the  law,  and  that  the  Court  is  bound 
to  pronounce  for  the  separation,  as  prayed  in  the 
libel. — Separation  panted. 
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♦  CROMPTON  V.  BUTLER. 

vth  Feb  1790.  'J'HIS  was  a  cause  of  defamation,  instituted  by 
DefemitioD,  the  Mrs.  CromptOTi  agalust  Mrs.  Butler.  The  libel 
wit^^re-  °  pleaded  to  the  following  effect:  ^^That,  durmg  se- 
wces$i^"dm  "  vcral  months  of  the  year  1789,  the  defendant, 
»2k'^the  **  Butler y  speaking  of,  meaning,  and  intending  Mrs. 
faille  fact.         «<  Cromptofi,  Said  and  af&rmed,  several  times,  these 

"or  the  like  words, — *  that  she  was  a  whore;' 
"  with  many  other  scandalous  and  defamatory 
"  words  of  the  same  import  and  meaning,  thereby 
"  charging  the  complainant  with  infidelity  to  her 
"  husband/* 

In  support  of  the  libel,  Dr.  Nickoll  submitted,  that 
the  words  were  spoken  by  Mrs.  Butler  at  breakfast, 
without  any  previous  conversation.  She  began  by 
saying  to  on^  of  the  witnesses,  "  Do  you  know 
"  what  has  passed  ?  Mrs,  Crompton  has  lived  with 
"  ■  as  a  common  wom'an.*'  That  any  words, 
amounting  to  the  charge  of  incontinence,  were  of 
ecclesiastical  cognizance,  and  would  be  deemed 
sufficient  to  support  proceedings  of  this  nature, 
without  evidence  of  the  word  *  whore'  being  used ; 
that  the  crime  was  aggravated  by  the  witness  re- 
minding the  defendant,  that  the  person  of  whom 
she  so  spoke  was  married  ;  upon  which  she  said, 
"  She  would  go  and  tell  the  husband  of  it,  and 
"  would  give  half  a  guinea  to  have  it  propagated 
"  amongst  her  friends.**  It  was  proved  by  Aire^ 
another  witness,  that  she  went  voluntarily  into  a 
shop  kept  by  Crompton^  the  husband,  and  that, 
putting  her  head  into  the  passage,  she  there  abused 

*  Tlie  following  cases  are  introduced  out  of  the  order  of  date; 
as  accurate  notes  had  not  then  been  obtained. 

-  Mrs. 
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Mrs.  Cromptony  and  said,  ^<  She  had  been  a  whore  Crompton  9. 
"  for  several  years."     It  might  be  objected,  there       °^''"'' 
were  not  two  concurrent  witnesses  to  one  and  the  ^nhFeb.  1790. 
same  act;  but  it  could  not  be  maintained,  that    ' 
two  witnesses,  speaking  to  two  different  acts  of 
the  same  species,  did  not  supply  sufficient  proofs 
of  the  charge.  This  has  been  long  held  to  satisfy  the 
demand  of  the  law  on  this  head.  The  general  prin-* 
ciple  upon  which  two  ♦  witnesses  are  required  was^ 
that,  in  regard  to  the  commission  of  a  crime,  the 
presumption  in  favour  of  innocence  is  considered 
as  nearly  equal  to  tlie  oath  of  one.    The  Court 
here  had  the  confirmation  of  a  second  witness  to 

*  The  inconvenience  attending  the  rule  of  requiring  a  certain 
number  of  witnesses,  or  a  defined  amount  of  evidencei  to  make 
full  proof  has  produced  great  departures  from  that  principle,  in 
many  systems  of  law,  in  which  it  had  bieen  adopted. 

The  difficulty  of  obtaining ^iii/  proof  of  offences,  according  to 
the  civil  law,  is  noticed,  amongst  the  causes  for  altering  the 
criminal  jurisdiction  of  the  Court  of  Admiralty,  27th  Hen,  8.  c.  4. 
The  following  passages  shew,  how  the  Rule  has  been  mo- 
dified in  other  countries ;  and,  in  one  particular,  in  a  manner 
repugnant  to  humanity  and  common  reason.  "  Regulariter 
**  tamen  in  crimioalibus  cauais  duo  testes  plenam  faciunt  pro- 
*'  bationem  ;  nee  unicus  testis  sufiicit ;  quod  fallit,  quando  de 
crimine  levi  et  modico  agitur  prsBJudicio,  atque  cum  unico 
teste  prcesuraptiones  concurrant.  Sed  si  unicus  testis  plenam 
**  probationem  non  fiiciat,  sufficit  tamen  ad  semiptenam  pro- 
**  bationem  ;  et  ut  reo,  vel  juramentum  purgationut  vel  tortura 
"  adjndicari  queat^  pro  ratione  criminum,  $c  qualitate  pr«sump- 
*'  tionum  concurrentium." — Carpzovius  Prac:  Crim:  Sax:  Part  3. 
Q.  114.  ^4.  So  also  as  to  crimes,  in  genere^  distinguished  from 
specific  crimes,  an  exception  as  to  several  witnesses,  to  several  acts, 
was  admitted* — *'  Secundb,  Quando  agitur  de  probando  delicto  in 
**  genere^  quod  sub  se  comprehendit  species  ^ifierentes,  et  actus 
**  particulares,  seusuccessivos— -qualiasunt  Hseresis,  Sortilegium, 
**  seu  Maleficium,  Adulterium  et  similia.  Quo  casu  testimonium 
**  testium  singulariuro,  quorum  unus  de  hoc,  alius  de  alio,  tertius 
de  illo  indicio  deponit,  conjungenda  sunt,  ad  effectum  tor- 
quendi  reum  super  delicto*  de  quo  suspectus  est/' -^  Ibid. 
Q.  123.  §53.54. 

are- 


it 


Cw»urm^if^  ain^Miticdi)  of  this  9«i66*  acSV;*  ^flf>  iSiei^ilfSti 


27iirA6.i79«.  jui^  or  mi^t&ketir    Iti>  such  a'  cas^  dnb\uit!Hli' 

fiddled' wim^sft' to*  eadi'  pbttkOilU-  fbdt  cuboid'  W 
.  sufficient  ;*  fbr disdit^catitidt  b^'itfOre  sftit^^}^  sn))i 
pditisd)  tfam  tiy  difkmit  iiritti^tes^'^tmibtS&a(3t9' 
ofi  thd  ^mne  species;  •  In*  o^tseeP  of  adultt^,-  ptkkiT 
hy*mo>mmestse&  to  distiticttfacts^ii^iheia-sbffiiHettt^ 
ta^fband^a  sentence-  of  dlv^rbe. •  lb'  high-  tHeaMm^ 
itfeetf;*  though  two  Witmdnes'  are  r&qiiii^d  by  ifO^ 
tttte^^difftfrent  witnesiies^to'set^iBl^otteit  stetiQ-  cOtfi* 
ctUTfn^  to '  the  sirni^  ti«Mt>n^  •  are  suffl«i«nti  If  if* 
wwe  necessary  tb  ha^  tvo^wrttt^sseis  tb>th€f  sittlKf* 
defamatory  act,  reputation  mig^t  be  destroyed 
with 'impunity  ;  the  defamer  using  the  preieaittion* 
merdyof  spreadlnga itf^UgnanVrfeporti »btrt  tbf'dritf' 
person  onli/  at  a'tiifre. 

0rithe  other  sidfc^,— It  \«W  ctfntfeWdfed/tlAtlhocf^' 
two  con'Ctfrtdng*witWesses  tb  one  specific  fact'mighV- 
not  be  required,  there  was  but  one  witness,  in  this^ 
caee,  to '  the  general '  diar ge ;  •  as  =  the  evidence  of* 
Aire  mwst-  be  pwt  •  o«t  rf  thie*  qfuestioto.^    Thef^  siA- ' 
stfirfCe  of  HfS*  eVidiricCWksotrty,  *''thut  a  woman, 
*'  who  was  a  stringer*  to  tHe'^thess,  pjut  her  head 
"  into  tlie  shop/  and, » addressing  Mrs.  OomjnAm,'' 
usedthie  wor^^afcofe^'mvotioned;  and'thttt'MH.' 
Crmptdfi'*  ttM  >  hhrf  it'  wi^  Mh.  Butkr;  tHaV  hV 
afterwards  Wefit'wilh*  Crofhptdriy  the  husband,*  to  a- 
house,  apparently  not  the  house  where  Mrs,  Butler 
resided,  and  he  there  saw  thi^  same'  person  stland-f 
iagirf  the*  pHSSage*  of  thi^hmwe^}  -th^t  th5^  VSa'tio 
proof  of  thfe  identity  of  4hfe'pkrty,  as  the'niere 
seeing,  in  this  manner,  the  same  woman,  who  had 
used  the  defamatory  words,  though  she  might  an- 
swer to  the  name  of  J9«/fer,  coirid  nirt  be*deefDcd* 
sufficient  for  that  purpose. 

Judo- 
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JuDGMBNTb  Crom PTOM  v. 

Sir  WiUiam  Scott -^It-  has^  always   been*  con^      "^'^"' 
sidered  as  good*  proof  of  defamation^  and  as  sads-- 37th /e6. 1790. 
fying  the  demands^  of  the  law,  in:pointi  of  evidence^ 
if  there  are  two.  witnesses  speaking  separatiefly  to* 
facts  of  defamation^  committed  at  difibrent  times*. 
Upon  this  pointy,  the  oldest  case  that  the  Court  is' 
possessed  of  is  in  a  note  of  Dr.  PaiU^  of  Hawknell  v. 
Lumner*  ;  since  which  it  has  ever  been  held  suffi- 
cient, .if  the  two  witnesses!  whom  the  law.  require^.' 
to  contestj  should'Speak  severally  to  difibrentfactfi  of 
defamation.  The  rules  of  1ft w,  which  have  governed' 
the  proceedings  of  the  Ecclesiastical  Courts,  in  casefr^ 
of  this  kindt,  do  not  req^ire  that  the  term  *  whora' 

should 


*  23d  January  1 746. 

t  The  general  priuciples,  pn  this  subject,  ai«  sumraarily,stated 
in  the  following  case,  decided  by  Sir  WilUam  fVynne,  in  theca9e  jof 
Harris  v.  Buller,  Arches^  Ist  Dec.  1798,  in  which  the  defamation 
charged,  was  for  calling  the  person  a  common  sweacer. 

Judgment.   Sir  William  Wynne. — ^This  is  a  suit  instituted  in. 
the  Consistory  Court  of  Salisbury^  by  William' BuUer  2ifj^%t: 
Thomas  Harris  for  defamation,    allied  to  have  been    uttenedr 
at   the  times   and   places  libellate.      It   app^rs  that  on  tbe? 
29tfa    NxjfD.  1794,   the    proctor    for    Harris  alleged     the  libel 
was  inadmissible,  as  founded  on  matter  not  cognizable  in  the 
Ecclesiastical  Court.    The  Judge  admitted  the  libel  howsevec; 
holding  that  it  did  vontun  matter  of  spiritual  cognizance,  and 
that  nothing  had  been  alleged  to   the  contrary.    There  was 
then^  a  protestation  of  appeal ;  but  no  appeal  was  prosecuted  as 
of  a  grievance  ;  and  the  cause  went  on  for  three  years  and  an 
half,  when  the  final  sentence  Was  pronounced,  that  Harris  did 
utter  the  words  charged  in  the  libel,  and  ought  to  be  punished ; 
and -decreed  a  suitable  penance,  and  condemned  the  party  in- 
costs.    Though  the  Judge  so  proceeded  to  sentence,  and  there 
WAS  no  appeal  in  the  process,  on  that  point  in  the  cast ;  1  am 
clearly  of  opinion  that,^  if  it  appears  to  this  Court,  that  a  sen- 
tence would  not  be  warranted  by  law,  the  Court  may,  and 

must 
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Crompton  I',  should  be  the  specific  word  used;  fiar  what  would, 

Butler.  -  ^  '     ^  ,  I 

■  f     in  common  and  popular  acce|)tation,   imply  the 
arth /•<*.  1790.  crime  of  incontinence,  will  amount  to  the  same 

thing ;  and  there  are  a  variety  of  cases,  in  which 
the  particular  word  has  not  been  employed,  but 
some  periphrasis,  implying  the  same  import :  yet 
it  has  been  held  good  proof  of  defamation. 

The 


must  reTerse  it,  tliongh  the  .party  suffered  the  cause  to  proceed, 
and  the  objection  might  hal^e  been  taken  earlier.     For  it  would ' 
be  strange,  that  this  Court  should  affirm  the  sentence,  if  there 
was   no    law,  by   which    any    punishment    legally    attached.; 
There  will  therefore  be  a  previous  question,  whether  the  party  ^ 
has  been  guilty  of  any  offence  for  which  he  is  liable  to  penance. 
I  do  not  remember  any  case,  nor  find  a  note  of  any^  in  which 
there  has  been  a  proceeding  by  articles  against  a  person, ybr  being' 
a  common  swearer;  and  I  hold  it  to  be  an  incontrovertible  priB« 
ciple*    that  only  such  defamatory  words  are  cognizable  here, 
which  impute  an  offence  which  would  be  punishable  here.    Can  ^ 
a  party  then  be  punished,  in  the  Ecclesiastical  Court >  for  swear*' 
ing,  or  being  a  swearer.     The  'only  authority  which  is  relied  on 
is  the  109th  Canon, — and  it  is  very  truly  said,  that  the  canoDS 
are,  in  many  instances,  only  declaratory  of  the  law,  as  what  shall 
be  its  execution,  and  not  always  introductory  of  the  offeuce. 
Repulsion  from  the  communion  Is  mentioned  in  the  canon  ;  that, 
however,  is  not  applicable  to  judicial  proceedings,  but  rather  di- 
rectory to  the  minister,  who  may  refuse  to  administer  the  sacra- 
ment, under  the  responsibility,  that  if  he  does  it  improperly> 
he  will  be  liable  to  an  action.     The  meaning  of  the  canon  is  ^ 
only,  to  bring  forward  the  offence  in  its  proper  character ;  but  will . . 
not  furnish  ground  for  a  suit  in  the  Ecclesiastical  Courts  as.atjtho-  , 
rity  for  suth  proceeding.  There  are  other  offences  mentioned  after- 
wards, as  sowers  of  sedition  and  faction,  which  certainly  do  not  ic»- 
port  eccle5iastical  offences,  but  such  as  must  be  prosecuted  before 
the  justices  of  the  peace.    There  is  nothing  clearer,  than  that  . 
there  is  no  law,  or  usage,  which  authorizes  proceedings  on  such 
offences,  in  the  Ecclesiastical  Court.     But  if  the  jurisdiction  did 
cjiiat,  it  is  not  sufficient  merely  that  the  words  impute  an  eccle- 

iiiasticai 
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The  only  question  then  is,   whether  there  is   caoMrrMcv 
-sufficient  proof  of  such  defamatory  words,  spoken      ^^^'''^ 
hj  Mrs.  Butler^  at    different   times.      The  first  a7th/?#6. 1790. 
witness  says,  "  that  on  the  23d  of  Aprils  the  day 
"  on  which  the  king  went  to  St  PauPSy  by  which 
^'  she  marks  the  time  more  particularly,  she  went  to 
^*  work  at  Butler' Sy  a  haberdashery  that,  while  ait 
^  breakfast,  Mrs.  Butler  asked  her^   if  she  knew 

siastical  offence,  it  must  be  an  offence  also  which  will  not  be 
punishable  at  common  law.  If  the  words  ar^  **  that  such  a  per- 
''  son  is  a  bawd,"  suit  lies  in  the  Ecclesiastical  Court ;  but  if 
they  are,  "  that  such  a  person  keeps  a  bawdv-house,"  they  are 
oat  of  the  jurisdiction  of  that  Court ;  because  it  may  be  the  sub- 
ject d  indictment  :-Hind  though  the  latter  cannot  be  charged, 
without  charging  the  other  also  by  inference,  it  haa  always  been 
held  a  ground  of  prohibition  ;  as  the  courts  of  common  law  have 
determined,  that  there  can  be  no  suit  for  defamation  in  the 
Scclesiastical  Court,  when  an  action  would  lie  at  comraon'  law. 
Several  statutes^  inflict  penalties  for  swearing.  There  is  also  a  •^tjae, i.e. so. 
statute  4th  James  I.e. 5.  against  drunkenness,  but  with  aft  ex-  68t'Hf".9.e.M» 
press  saving  of  the  ecclesiastical  juiisdiction.  So  in  th^  statule  ^^  *  *  ^* 
13th  Eliz.  c.  8.  against  usury.  There  is  no  such  saving  in  the 
statutes  against  swearing ;  and  though  it  may  not  be  necessary  in 
matters  of  ancient  ecclesiastical  cognisance,  and  the  authority  of 
the  Ecclesiastical  Court  may  not  be  destroyed  by  a  subsequent 
statute  inflicting  temporal  penalty,  the  reservation,  in  these  sta- 
tutes of  the  same  time,  being  not  introduced  in  that  relating  to 
swearing,  strongly  implies,  that  swearing  was  not  then  considered 
as  a  matter  punishable  in  the  Ecclesiastical  Court.  For  the  word 
drimkard,  there  have  been  frequent  suits  in  the  Ecclesiastical 
Courts,  and  prohibition  had  often  been  granted,  which  was  the 
ground  of  that  reservation.  Dr.  Andrew  rejected  a  libel  of  that 
nature,  which  was  a  st/onger  case.  The  Court  will  not  seek  to 
extend  its  jurisdiction  in  cases  of  this  kind ;  and  as  there  is  no 
iosCanoe  of  a  suit  here  for  the  crime  of  swearing,  for  which  a 
punishment  has  been  provided  in  the  courts  of  Common  Law, 
and  restrained  to  a  period  of  ten  days,  I  am  of  opinion,  that  the 
original  proceedings  in  this  case  were  not  warranted,  certainly    '  ' 

not  by  practice,  and,  J  think,  not  by  law.  I  shall,  therefore,  re- 
verse the  sentence ;  and  I  should  have  given  costs,  if  the  appeal 
had  been  properly  prosecuted  against  the  rejection  of  tlie  libcA. 

H  H  "  Mrs. 
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^^Bv^LER^'  "  Mrs.  Crofnptoriy  and  how  long  she  had  known 

"her;  and  added,  *  do  you  know  what  has  passed 


J7th:TO.  1790.  ti  between  her  and  •■  when  her  house  was 

■♦*  sold  ?  he  bought  it  for  her  :  she  was  a  common 
"  woman  to  him/  The  witness  replied,  that  it  was  a 
**  pity  to  say  so  of  a  married  woman  ;  to  which  she 
"  at^sWered,  she  would  tell  her  husband  the  same, 
"  and  ofFei*ed  the  deponent  half  a  guinea  to  acquaiift 
"  the  friends  of  the  party  defamed  with  what  she 
"said."  No  defamation  can  be  ihcre  atrocious 
than  What  is  here  deposed  to.  The  fact,  spoken  to 
by  Aire,  is  this,  "that  he  knows  Crompton  and  his 
"  wife;  that  he  is  a  shoemaker  at  Tower Hittj  md 
"  went  to  sell  some  shoes  there  ;  that  Crompton  was 
"  not  at  home,  when  a  woman  put  her  head  into 
"  the  passage,  and  used  words  that  have  been 
**  already  recited,  and  that  Mrs.  Crompton  told  him 
"  it  was  Mrs.  Butler.^^ 

That,  certainly,  would  not  be  evidence  of  the  iden- 
tity, as  coming  through  Mrs.Cromptorif  in  a  cause  in 
which  she  herself  is  the  party.  It  appears,  however, 
that  about  a  fortnight  before  his  examination,  he 
went  with  Mr.  Crompton  to  Dockheadj  and  inquired 
for  Mrs.  Butler.  Some  conversation  then  passed  be- 
tween them.  Mrs.  Butler  said  to  Crompton^  "  what 
"  do  you  want  with  me?'*  to  which  he  replied,  "that 
"  he  wanted  his  rent,'*  she  having  formerly  lodged 
at  his  house.  The  witness  swears,  that  she  was. the 
same  person  who  defamed  Mrs.  Crompton  in  his  pre- 
sence, as  before  deposed.  This,  I  think,  is  suf&d^t 
proof  of  the  identity ;  and  nothing  remains  but  to 
pronounce  the  sentence  of  the  law.  I  am  of 
opinion,  that  the  defamation,  proved  in  this  case, 
proceeds  from  a  very  malignant  mind.  I  sha^ 
therefore,  enjoin  the  usual  penance,  and  condemn 
the  defendant  in  costs. 
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SMITH  V.  WATKINS. 

^HIS  was  a  suit  of  defamation,  brought  by  Smith  ^^^^<^'  ^^^^ 
a  married  woman,  against  Watkins.  The  words  w^orfTM^m- 
laid  in  the  libel  were,  "  What  do  you  live  with  that  »ng  t***"^  in 
**  fellow  for  ?'*  meaning  William  Smithy  the  husband  tbo  $  <|irett 
of  the  Plaintiff.     "  He  has  a  wife  in  the  country,  ^'™"^"^ 
"  that  he  was  married  to  before  be  was  married  to 
"  you,  and  she  is   now  living  in  the   county  of 
**  York;  and  how  can  you  be  his  wife  ;  and  what 
"  must  you  be  to  live   with   another   woman's 
^*  husband?'* 

It  was  objected  by  Ih.Nicholi,  that  these  words 
did  not  imply  a  direct  charge  of  incontinence  j  that 
she  might  not  know  the  fact  of  Smith's  first  mar- 
riage, and  that  if  so,  nothing  criminal  was  done ; 
that  the  words  used  seemed  to  acquit  her  of  any 
such  knowledge,  and  in  that  sense^  they  would  not 
be  within  the  meaning  contended  for  ^  and  that 
if  the  inference  was  false,  the  charge  was  not  sup- 
portable. 

On  the  other  side,  Dr.  Swabey  contended  —  that 
words  tantamount,  though  expressed  by  circum- 
locution, had  always  been  held  sufficient ;  and  that> 
whether  spoken  affirmatively^  or  hypothetically,  or 
by  way  of  interrogation,  or  even  ironically,  if  with 
a  defamatory  effect,  may  be  the  subject  of  proceeds 
ings  of  this  kind ;  that  words,  which  are  really 
ambiguous,  and  will  fairly  admit  of  a  milder  inter- 
pretation, shall  be  received  in  their  best  sense; 
but  the  rule  of  construing  words  of  an  injurious 

H  H  2  tendency, 
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watw  ^'     f^^^^^^y  ^^  mitiori  sensu^  was  now  held  to  have 
peen  anciently  carried  too  far  ;  and  it  is  doubtful 


«6thjvw.  1792.  whether  many  of  the  earlier  determinationa,  in 
that  respect,  would  be  law  at  this  day.  The  true 
rule  was,  that  words,  which  are  ambiguous,  mupt 
«lso  be  df  indifferent  sense,  to  be  indifferently 
taken}  and  that  it  was  so  held  in  Fleetwood r* 
Cutlejf  *.,  that  when  there  is  a  pregnant,  viplentt 
and  <^rtain  sense,  that  may  lead  the  Court  and 
hearers  to  take  it  one  way,  that  shall  be  tfi^^n^ 
and  not  another  imagined,  of  which  tbere  is  no 
appearance;  as  slander  consists  in  the  apprehenaioa 
of  the  hearers.  That  the  words  here  were  !ai4 
to  have  been  reproachfully  and  invidiously  spoken; 
and  to  ask  a  woman,  cohabiting  with  a  man,  in  a 
reproachful  manner,  as  pleaded,  ^*  How  she  can 
*^  live  with  another  woman's  husband,  and  whsit 
"  she  must  be  to  do  it  ;'*  raised  an  inference, 
which,  in  the  common  and  popular  acceptation  of 
the  words,  would  be  as  certain  as  if  an  express  term 
of  infamy  had  been  directly  used  ;  that  they  ttmst 
be  strained  to  give  them  a  different  construction^ 
and  that  the  law  knows  not  the  distinction  of  ik- 
vourable  and  unfavourable  causes. 

Judgment. 
Sir  William  Scott — The  Court  has  no  inclinatiofiy 
more  or  less  favourable,  to  causes  o(  this,  any  more 
than  to  those  of  any  other  kind  ;  in  point  of  judicial 
favour  they  stand  equal,  it  being  equally  Its  legal 
duty  to  entertain  them.  Certainly  there  are  a  variety 
of  cases  where  the  word  of  infamy  has  not  itself  been 
used :  but  circumlocutions,  implying  the  same  im- 
j)ort,  have  been  always  held  to  be  sufficient :  the 


^^mm^mi    I     ■  «        ■«  ■  «  i   ■   ■    I   ■— ^fc^i-i       I  I  — ^«»^^<— i^»^i 


*  Hohart,  p.  268. 

meaning 
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meaning  of  the  words,  however,  must  be  clear  and     JJ*'^"f ' 
definite,  and  the  Court  must  be  satisfied,  that  they  ' 

are  not  fairly  capable  of  another  interpretation.    It  aeihiVw.irw* 
appears  to  me,  that  these  words  had  not  that  clear 
and  precise  meaning,  which  will  be  nccessaiy  to 
make  them  the  subject  of  a  criminal  charge.     If 
there  had  been  any  thing  expressed  to  shew,  that 
the  plaintiff  was  affected  with  the  knowledge  i^f 
there  being  any  other  person,  living  in  the  charail^ter 
of  a  former  wife,  it  would  amount  to  a  charge  of 
incontinence ;  but,  otherwise^  they  will  not  come 
within  the  scope  and  meaning  of  defamatory  terms 
to  such  an  effect.    The  words  acquaint  her  —  not 
with  her  crime,  but  with  her  misfortune  —  "  under 
*♦  such  circumstances,  how  can  you  be  his  wife  ?*' 
The  man  might  not  speak  invidiously ;  and  I  repeat^ 
that  the  words  do  not  necessarily  import  a  crime. 
♦*  And  what  must  you  be  tp  live  with  another 
**  woman's  husband  ?"  are  expressions  which  may 
apply  to  future  cohabitation,  if  it  should  take  place. 
If  there  was  any  thing  to  prove,  that  these  words 
necessarily  implied  that  she  was  apprised  of  the  fact 
of  there  being  another  wife,  it  would  bring  the  case 
within  the  authorities  referred  to;  but  without  you 
can  fix  that  knowledge,  the  charge  of  incontinence 
is  not  necessarily  implied.     I,  therefore,  reject  thii 
l^el  i  but  without  costs. 


M  H  3 
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BREITHWAITE  v.  HOLLINGSHEAIX 


i6thJiwwi7«7.  TPHIS  was  originally  a  suit  for  subtraction  of 
Tith«,  hoir  fiur         titHcs  in  the  years  1792-3-4;  of  wheat,  beans, 
i>r  ft  certificate    and  grass  land,   of  the  Parish   of  Saint  Dtmstan, 
ofbanknipccy.    gf^p^^  [^  which  the  party  had  given  an  aflSrtna- 

tive  issue  in  January  VJ^  —  a  few  days  Sft6r  a 
certificate  of  bankruptcy  had  been  granted  to  him, 
and  he  had  been  decreed  and  admonished  to  jpay 
the  same  as  charged.  A  decree  of  excommunica- 
tion was  now  porrected  for  non-compUance  with 
that  monition  on  the  part  of  the  defendimt.  It 
was  alleged,  that  he  had  become  a  bankrupt  in 
January  1796,  since  the  tithes  became  due,  and 
had  obtained  his  certificate  of  bankruptcy  in  Jan- 
uary 1797>  under  which,  it  was  submitted,  that  he 
was  discharged  from  this  demand  among  other  an- 
tecedent debts. 

The  Court  having  intimated,  that  it  would  be 
proper  that  the  question  should  be  argued,  the 
party  was  admitted  a  pauper  for  that  purpose,  — 
On  his  behalf  Dr.  iStette//  contended, — That  the 
Tithes  had  become  due  in  1792-3-4,  and  the  act  of 
Bankruptcy  had  been  committed  in  1796,  and  the 
certificate  obtained  in  January  1797>  a  few  days 
before  the  affirmative  issue  had  been  given  to  the 
libel.  That  the  statute  5  G.  2.  c.  SO.  §  7-  gave  the 
Bankrupt  **  a  discharge  from  all  debts  owing  at  the 
**  time  when  he  became  a  bankrupt."     That  in 

15  Baker's 
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Baker* s  c^se^  9,  Strange ^  p.  1152,   on  attachment  B»tiT«wAiTr 
for  not  performing  an  award,  a  demand  of  that  ""  jmSbT^** 
kind  was  held  to  be  discharged.  That  in  1  Atk.  149,.         — '^' 
it  was  held,  that  no  preference  was  due  for  appren-  ^      ^^^'^^'f* 
lice  fees ;  but  that  such  a  demand  was  to  be  proved. 
It  lays  on  the  other  side,  therefore,  to  shew  that  Tithes 
were  not  included  under  the  same  principle.  It^wps 
said,  3  P.  Wins.Q4f.  in  a  note  to  the  case  of Horse^^ 
that  if  there  are  separate  and  joint  creditors,  a  certil]- 
eate  on  a  com  mission  taken  vOut  by  one  concludes  all 
others.   As  to  the  time — ^it  had  been  intimated,  that 
because  the  debt  was  in  contest  at  the  time,  it  could 
not  be  proved.     But  the  question  would  not  be, 
whether  the  particular  demand  could  actually,  be 
proved  j  but  whether  it  was  in  its  nature  proveable. 
If  a  creditor  was  out  of  the  country,  he  might  be 
physically  unable  to  prove,  yet  the  demand  was 
concluded;  or,   if  it  was  said,  that  he  was  pre- 
vented by  the  debt  being  in  contest,  it  would  still 
be  liable  to  this  observation,  that  if  such  excuse  was 
admitted,  a  creditor  might  purposely  delay*   In  Cow- 
per*s  Rep.  p.  25.  where  judgment  on  a  bail  bond,  was 
not  given  till  after  the  certificate  had  been  allowed, 
—  the  Court  held,  that  the  penalty  had  accrued, 
though  execution  could  not  be  taken. 

In  the  present  case.  Dr.  Breiihwake  might  have 
gone  before  the  CommissioneFs,  —  whereas  he 
has  suffered  the  dividend  to  be  made :  that  he 
might  have  appeared  to  prevent  the  certificate, 
though  he  could  not  prove  and  prosecute  at  the 
same  time.  He  might  have  opposed  the  certificate 
before  the  Lord  Chancellor,  and,  in  that  form, 
the  defendant  would  have  been  certain  of  having 
the  full  benefit  of  his  privilege ;  but  now,   if  he 

H  H  4  was 
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On  the  other  Bid^  Dr«  NickoU  and  Dr,  ^SmAqt 
0UlMmtted«  that  this  was  a  suit  for  Tithes  accruiag 
in  179s,  3y  4,  in  which  all  possible  d^j  had  bean 
uaed  t^  the  party -**decUniDg  to  answer,  or  U> 
app^ui  till  after  the  Bankruptcy :  and  the  i|oe8tioa 
WM,  hot  whether  the  party  was  a  solvent  iK"  in- 
fldtent  debtor,  but  whether  the  debt  was  of  audi 
la  nature  aa  to  be  proveable  under  the  coknons- 
m6m  No  statute  describes  particulady  what  debts 
may  be  so  proved. -—in  awards,  annaitaea»  ap- 
ptentiices  fees,  or  penalties,  they  had  actually 
accrued  before;  and  all  questions,  aa  U>  sepa- 
rate eonmissions,  depended  only  on  pre&nence.  -«* 
That,  in  the  present  case,  it  could  not  be  saii^ 
the  debt  had  accrued  in  any  manner ;  and  there- 
ibre»  it  coiild  not  be  proved. — SubtraUum  of 
Tithes  was  not  a  debt,  but  damage,  on  which  oni^ 
a  cause  of  action  arose ;  but  the  party  could  not 
be  hdd  to  bail,  or  have  an  action  of  debt  brought 
against  him.  -^  S  BL  Cam.  88.  That  a  naeie  cause 
of  action  cannot  be  proved  under  a  Conunission  of 
Banknl^lcy,  tor  damages  only  contingent.  *  In 
*^ectment,  in  which  there  were  nominal  damages 
^ven  — ^  the  defendant  became  a  Bankrupt  befoie 
judghlent )  and  in  the.next  term  juc^ment  was  giveiv 
and  costs  were  then  taxed ;  and  they  were  held  not 
to  aecrue  till  alfter  the  iudcrment.     In  the  nresent 


♦  Cooke  e  Bank.  L.  235.    3  fViUon,  370. 

case, 
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case,  there  was  a  mere  right  of  action  for  taking,  away  b«  wt»w4it» 
the  Titiiesy  which  could  not  be  recovered  ii|  specie* 
The  party,  therefore,  could  not  have  gone  befoi^ 
the  Commissioners,  as  he  could  not  have  ascer- 
tained the  mcQount  of  his  demaiui^;  as  .  it.fi^ust 
h^  a  (9um  oertain,  to  be  sq  prov^d^>.r^!|^ 
decree  4id  not  pft9a  tiU  after  ,the  oertififQateil]^ 
been  obtain^ — ^The  party,  therefi»r^  fbc^ild  Ijif^yp 
ple^d^d  this  discharge^  if  any,  iiidi^q :tha<Qo^rt^^i|Kf|s 
pronouncing  that  decree.  Having  nptiiione  sq^/)t 
WW  4  fre^h  assumpsit  or  allowance  of  dabV  W^^ 
could  aot  be  included  under  a  former  .eeatifir 
cat&  it  depended  on  the  Bonknipt  to  make  i  tins 
demand. pro>7eabie,  by  his  piea^  when  assi^aed  4P 
answer,  and  not  on  Dr.  Breitfmaite.  The  idc^efl4- 
ant  might  have  denied  that  he  was  Rector ;  aadit 
coald  si0t  be  foreseen  what  plea  he  might  ofifer. 

It  was  scarcely  necessary  to  cite  cases  to  sbevr, 
that  such  a  demand  was  not  proveable  in  thd  shape 
of  a  debt.  But  there  waa  a  case  which  had  hap- 
pened in  the  Court  of  Adm.  lySd-^^in  the  casesof 
i2f£tM£  and  others  in  the  Adventure^  in.  which  the 
Court  had  pronounced  for,  and  had  decreed  an  at- 
tachment against  the  principal  and  baiL  Martin  Bf' 
peared  fiir  one  of  the  sureties,  and  aiieg^:  that  be 
had  become  a  Bankrupt,  and  prayed  that  aitt^cb- 
meni  might  not  go.  Sir  Hi  Penrjr^,  after  argmqent 
by  counsel  of  the  common  law  bar^  overruled  the 
db^ectioiL  From  which  it  is  to  be  inferred^tbat 
demands  of  this  nature,  dependent  on  fortb^ijpiro- 
ceeding  or  judgment  in  these  Courts,  ^ e  not  proveir 
able  before  the  Commissioners,  and  are  not  dis* 
charged  hy  the  certificate. 

JVDG- 
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breitbwaite  Judgment. 

V.  HoLLIIfOS-  rt.  .      . 

HtAD.  Sir  William  Scott.  —  This  is  a  suit  for  subtrar** 

i6th/imei7  ^^^^  ^^  Tithes  for  the  years  1792-3  and  4,  in  whicb 
the  humanity  of  the  Clergyman  is  sufficiently 
proved  by  his  forbearance,  and  the  justice  of  the 
demand  is  equally  proved,  by  the  decree  of  the 
Court  which  has  been  pronounced,  on  the  admis- 
sion of  the  facts  by  the  party  himself. 

The  only  question,  therefore,  is.  Whether  he  s 
discharged,  as  a  certificated  Bankrupt,  from  an 
obligation  of  this  nature ;  or  whether  the  Court 
will  be  justified  in  proceeding  to  follow  up  its  de* 
cree  by  excommunication,  according  to  the  usual 
process  of  the  Court,  and  as  it  is  prayed  to  do, 
for  non-payment  of  the  sums  pronounced  to  be 
due,  under  the  former  judgment? 

The  bankrupt  laws  are  well  known  to  be  framed 
with  humane  attention  to  the  protection  of  indi- 
viduals ;  and  though  they  are  very  familiar  to  the 
experience  of  other  Courts,  they  do  not  frequently 
come  under  the  observation  of  these  Courts,  so  as 
to  warrant  me  to  proceed,  on  the  mere  suggestion 
of  the  party,  on  motion,  to  entail  on  a  person,  who 
has  obtained  the  benefit  of  a  certificate  under  a 
commission  of  bankruptcy,  imprisonment^  and  all 
the  consequences,  that  may  attend  a  sentence  of 
excommunication.  The  Court,  therefore,  desired 
to  have  the  assistance  of  counsel.  The  question 
having  been  very  fully  argued,  it  appears  to  be 
simply  this,  Whether  a  demand  of  this  nature  can 
be  considered  as  a  debt  proveable  under  the  com- 
mission ?  If  so,  the  debtor  is  undoubtedly  dis* 
charged.  If  not,  the  certificate  will  not  avail  him 
to  this  effect. 

The 
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The   words   of  the  statute  are   very  compre-  breithwaiti 
hensive, — '*  all  debts,"  which  are  large  and  un-       head. 

limited ;  and,  I  think,  th^  burthen  of  proof  lies  on      7; 
•  ,  ,1  .    .  ..       1 6th /im«  1797. 

the  party  who  would  put  a  restrictive  construction 

upon  thero,  and  maintain,  that  the  bankrupt  is  not 
entitled  to  the  benefit  of  his  certificate  against  a 
demand  of  this  nature :  for  the  Court  must  be 
satisfied,  that  he  is  not  entitled.  It  will  not  become 
me,  otherwise,  to  narrow  the  beneficial  effects  of 
laws,  affording  this  protection  and  relief  from  the 
consequences  of  misfortune,  or  imprudence,  without 
the  most  clear  and  decided  conviction,  that  the 
Court  is  bound  to  act  in  that  manner.  It  must  be 
shewn  by  decided  authority,  or  on  admitted  prin- 
ciples ;  and  it  would  have  been  satisfactory  to  the 
Court,  if  Dr.  Breithwaite  had  claimed  to  be  al- 
lowed  to  prove  this  demand  before  the  Commis- 
sioners. As  it  is,  the  Court  is  lefl  to  consider  for 
Itself;  and  I  will  only  say,  that  the  reasonings, 
which  I  have  heard,  do  not  fully  convince  my  mind, 
that  he  might  not  have  proved  it. 

It  has  been  said,  that  Tithes,  as  recovered  under 
these  proceedings,  are  not  a  debt\  but  in  the  nature 
oi 'pecyxxnsLvy  damages. — I,  however,  have  not  under- 
stood that  a  DEBT,  under  the  Bankrupt  Laws,  is  to 
be  taken  in  the  narrowest  construction  of  the  term, 
and  that  nothing  can  be  proved,  which  may  not  be 
the  subject  of  an  action  of  debt^  or  assumpsit. 

There  is  a  class  of  cases  indeed,  which  shew,  that 
wherever  there  is  a  mere  right  of  action,  such  a 
demand  cannot  be  proved,  —  but  the  question  is, 
whether*  the  demand  for  Tithes,  under  these  pro- 
ceedings,  is  merely  a  right  of  action  ? 

It  is  said  by  Blackstone  and  others^  that  the 
cases  alluded  to,  are  not  to  be  considered  as  cases 

of 
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?*HlJ*uNgI^  of  debt,  but  of  right  of  action  by  which  damage 
HiAo.  accrues.  But  wbect  the  demand  is  not  contiiigetit» 
I  see  no  reason  to  infer,  that  the  Commissioo^rs 
would  be  excluded  from  the  consideration  of  siiob 
a  claini^  or  that  the  Rector  would  be  debarj^  trom 
proving  it.  Whenever  damages  are  truly  ccw^ 
gentf  or  costs  to  be  taxed^  requiring  the  inter* 
vention  of  a  jury,  or  of  an  officer  of  the  Court,  to 
ascertain  the  precise  amount,  they  may  not  be- 
provciable ;  because  there  is  no  certain  quantum 
whicih  can  be  proved  j  —  that  is  contingent  on  tbV 
discretion  of  others,  which  the  Commissionerahave 
no  power  to  ascertain.  But  on  a  claim  of  this 
nature,  nan  constat,  that  the  amount  might  qo(  br 
fixed  by  the  Commissioners,  and  then  the  legid 
maxim  will  be  applicable,  ^'  Certum  est  quckt 
^^  certum  reddi  potest.'*  If  they  have  the  meaoi 
<^  ascertaining  the  amount,  I  do  not  see,  that  the 
demand  might  not  be  recovered  before  the  Coni- 
missioners ;  audit  would  not  be  without  great  relucts 
ance,  that  the  Court  could  be  induced  to  lay  down  a 
position  of  that  extent,  that  the  clergy  of  Sngland, 
and  all  lay  impropriators,  are  excluded ;  and  have 
no  right  to  come  before  the  Commissionen^ 
and  partake  in  the  benefit  of  the  Bankrupt  Laws. 
It  has  been  said*  that  it  is  impossible  to  prove,  be* 
cause  the  creditor  must  swear  to  the  amount  But 
I  do  not  see  ^e  ground  of  impossibility  on  that 
account,  or  that  Dr.  Brdtkwaite  might  not  swear 
to  such  a  debt.  He  has  already  stated  the  number 
of  acres,  and  the  cattle  depastured,  and  the  grain 
sown,  and  he  might  have  the  answers  of  the  party. 
And  I  do  not  apprehend,  that  he  would  be  deprived 
of  the  benefit  of  those  answers  before  the  Ccmimis- 
sioners»    I  am  not  satisfied,  at  leajgit,  that  there  is 

that 
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that  want  of  certainty,  and  of  the  means  of  actual  ^^  JATmo" 
liquidation,  that  would  exclude  him  from  proving       bkad. 

before  them.  x^jun.  ^97. 

In  this  ^tate  of  doubt,  it  is  natural  that  the 
Court  should  feel  a  strong  disinclination  to  ex- 
communicate a  sworn  pauper,  from  whom  nothing 
can  be  obtained  i  and  who  might  be  led  to  resist 
the  writ  at  law^  with  great  accumulation  of  ^j^'-  - 
pence,  which  might  be  the  cause  of  further  incoa?- 
venience ;  and  that,  after  he  has  been  restored  to 
society,  and  to  credit,  by  the  humane  provision  of 
the  laws,  he  may  be  again  involved  in  a  suilp  for 
which  he  may  again  be  imprisoned :  for  I  will  not 
say  decidedly,  that  this  demand  is  so  clearly  witliin 
the  Bankrupt  Laws,  as  to  make  my  mind  easy  on 
that  point  In  granting  the  effect  of  this  prayer, 
I  should,  in  reality,  do  no  benefit  to  the  one  party, 
whilst  I  might  inflict  incalculable  inconvenience, 
and  hardship,  on  the  other. 

Considering  the  humane  forbearance,  which  has 
been  already  shewn  in  these  proceedings,  I  am 
unwilling  to  depart  so  entirely  from  that  spirit,  in  the 
duty  which  the  Court  has  to  dischaige  between  tfa!d 
parties,  as  to  say,  that  the  defendant  is  liable  to  all 
the  consequences,  that  may  follow  excommunica* 
tion,  if  the  Court  should  grant  this  petition*  I  am 
not  satisfied,  that  he  is  not  entitled  to  his  dischaige 
under  the  Bankrupt  Laws,  and,  on  that  giound,  I 
shall  decline  to  decree  the  excooinuinication. 
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4.  * 


FILEWOOD  V.  MARSH. 

itji^  June  17^7'  ^HIS  wos  a  suit  for  the  subtraction  of  tithes,  in* 
subtfactkm  of  stituted  by  the  Rev.  James  Filewoodj  Rectof 

at  to  smug  out  of  Stble  Heditigham^  JEssea:,  against  Isaac  MarsJu 
S"JiJ^.!^  The  Ubei  pleaded,  that  the  defendant,  either  by 
Citttom  of  the    himself  or  his  agent,  did  in  the  months  oSJuly^ 

puticukr pariah.  "'^3       "^  ^  a^ 

Augtist,  or  September,  in  the  year  1794,  carry  away 
some  barley,  of  which  tithe  was  due,  before  the 
tithe  had  been  duly  set  forth,  or  did  wUlingly  with, 
draw  the  tithe  of  the  same,  and  converted  the  same 
to  his  own  use,  without  compensation  or  composi- 
tion with  the  said  Rector.  On  the  other  side  it  was 
alleged,  "  that  the  tithe  was  duly  and  fairly  set 
**  forth,  but  that  the  said  James  Filewood  neglected 
"  to  carry  it  away,  by  reason  whereof  the  same 
"  became  totally  spoiled.** 

Judgment* 
Sir  William  Scott — This  is  a  suit  brought  by 
the  Rev.  James  Filewood  against  Isaac  Marsh,  for 
tithe  due  in  the  year  1794.  Several  circum^- 
stances  are  admitted,  viz.  the  title  of  the  In- 
cumbent,  the  liability  of  the  land,  and  the  oc- 
cupation of  the  party  sued.  The  main  fact  averred 
is,  that  the  tithes  were  not  received.  To  this 
it  is  answered,  that,  although  the  tithes  had  not 
been  received,  they  had  been  paid,  for  they  had 
been  set  out,  and  that  such  setting  out  amounted 
to  legal  payment ;  as  it  was  not  the  fault  of  the 
defendant  that  they  had  not  been  received, 
and  he  was,  therefore,  no  further  liable  to  this 
demand.     The  plea,  on  the  other  side,  is,  that 

though 
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though  they  might  have  been  set  out,  they  were  filewood  v. 
not  duly  set  out,  as  not  accompanied  with  that  ,._^  Jl[l_ 
notice,  which  the  law  requires.  The  whole  ques-  a7thJi«nei797« 
tion,  therefore,  is  reduced  to  the  simple  point. 
Whether  the  tithes  were  set  out  with  proper  notice  ? 
This  question  may  be  considered  with  reference  to 
three  species  of  law :  first,  the  general  law  of  the 
Jand ;  secondly,  the  peculiar  law  of  the  district,  if 
there  is  any  such ;  for  if  there  be  such  local  cus- 
tom, the  general  law  will  accept  that  as  the  rule 
in  the  particular  case  ;  thirdly,  tlie  law  which  par- 
ties may  impose  on  themselves  in  their  own  trans- 
actions :  since  the  benefit  of  the  general,  or  the 
local  law,  may  be  waived  by  the  act  of  the  parties 
themselves.  In  the  present  case,  the  parties  ap- 
pear to  have  waived  the  benefit  of  the  general  law. 

It  is,  1  conceive,  perfectly  settled  by  the  autho- 
rity of  the  common  law,  that  notice  is  not  neces- 
sary respecting  the  setting  out  of  great  tithes.  I 
am  not  aware  of  any  decision,  that  has  gone  so  far 
as  to  include  the  case  of  small  tithes,  which  may 
admit  of  a  reasonable  distinction,  on  the  matter  of 
notice.  In  great  tithes,  the  Rector  has  the  means 
of  knowing  the  produce  without  notice ;  but,  in 
small  tithes,  there  may  be  a  great  difficulty  or  im- 
possibility of  obtaining  that  information.  And  if 
tlie  law,  which  gives  the  right,  gives  also,  as  is 
usually  said,  the  necessary  means  of  securing  that 
right,  it  is  not  impossible,  that  a  distinction,  to  this 
efiect,  may  be  admitted  in  its  construction. 

It  is  said,  that,  by  the  Ecclesiastical  law,  notice.is 
required ;  but  it  may  be  a  question,  which  has 
never  received  determination,  whether  this  rule 
may  not  be  superseded  by  the  rule  of  the  common 
law ;  and  whether  the  occupier  of  lands  can  be 

bound 
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piLBwooo  P.   bound  by  any  role  which  the  common  law  has  not 
acknowledged.    On  this  question  I  am  not  called 


t7tb/ttMi7d7-  Upon  to  decide.    There  seems  to  be  something  of 

a  local  custom  admitted  in  the  evidence,  and  in 
the  arguments  of  counsel.  The  Rector  pleads  the 
practice,  though  not  with  the  strictness  of  a  legal 
custom,  "  that  the  parishioners  or  occupiers  ci 
land  within  the  parish  do  in  general  give  notice 
of  tithing,  on  the  night  preceding  their  drawing, 
*•  or  carting  away,  the  produce  of  their  respective 
*•  farms  j'*  and  the  result  of  the  evidence,  and  the 
observations,  which  the  Court  has  heard  upon  it, 
is,  that  the  practice  of  the  parish  requires^  that 
notice  should  be  given  at  some  time.  The  ques- 
tion, however,  still  remains, — ^what  shall  be  deemed 
the  proper  notice,  which  parties  are  bound  to  give, 
and  in  which  the  Rector  is  bound  to  acquiesce?  It 
must  be  a  reasonable  notice,  undoubtedly,  so  as 
to  afibrd  the  Rector  an  opportunity  of  taking  a 
tdew }  and  that  must  depend,  in  some  measure,  cm 
distance,  and  other  circumstances  by  which  thtt 
opportunity  may  be  affected. 

It  is  pleaded,  *'  that  the  parish  is  large  and  ex- 
**  tensive,  being  nearly  30  miles  in  circumference; 
•*  that  the  Rectory  house  is  situate  nearly  in  the 
centre,  and  that  the  Rector  keeps  two  men  din- 
ing harvest-time,  for  the  purpose  of  tithing,  or 
•*  viewing  the  tithes  set  out  for  him  as  Rector.  *' 
On  the  face  of  this  statement,  which  is  not  contra- 
dicted, the  custom,  set  up  by  the  parish,  to  ghre 
notice  only  *•  a  very  short  time  previous  to  Aeir 
^  carrying  away  the  com  from  off  the  ground,"  0 
untenable,  and  would  oblige  the  Rector  to  keep  a 
host  of  tithing  men.  If  the  notice  is  such,  diat 
the  party  cannot  act  upon  it,  it  amounts  to  nothing. 

It 
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It  will  not  be  sufficient,  however,  to  say  only  that  filkwood  v. 
it  must  be  reasonable.  For  who  shall  judgQ  on  this  ^'"*'"' 
point?  The  parishioners  will  be  inclined  to  hold  27th /uii«  1797. 
less  notice  sufficient,  than  may  appear  to  be  so  to 
tlie  rector.  It  is,  therefore,  desirable  to  see,  if  the 
custom  of  the  parish  may  not  be  traced  out  with 
more  precision,  so  as  to  affi^rd  a  plain  and  juist  rule 
for. all  parties.  It  is  pleaded,  that  they  do,  in 
general^  give  notice ;  which  is  an  admission,  con- 
trary to  the  result  of  a  great  deal  of  the  evidence, 
which  has  been  given  in  this  cause.  Many  witnesses 
say,  that  it  is  given  in  the  morning ;  others,  at 
Doon.  Some,  that  it  is  accepted  as  a  favour,  and 
as  an  accommodation ;  others  say,  that  where  lands 
are  near  the  rectory-house,  the  practice  is  not 
observed.  From  all  this  it  may  be  inferred,  that 
much  irregularity  has  prevailed  on  this  point,  and 
even  since  the  commencement  of  this  suit.  The 
only  result,  which  I  can  draw  from  the  evidence 
is,  that  the  practice  has  not  been  exactly  that  for 
which  either  party  contends.  The  parish  maintain 
in  their  plea,  that  no  notice  is  due ;  yet  the  whole 
evidence  clearly  proves  the  universal  sense  of  an 
obligation  of  giving  notice. 

The  Rector  pleads,  "  that  notice,  should  be  given 
**  over  night;"  but  when  I  look  back  to  the  evi- 
dence  of  persons  speaking  to  a  considerable 
distance  of  time,  I  find,  from  the  deposition  of 
BuUardf  who  lived  fifty  years  ago  as  servant  t6  the 
Reverend  Dr.  Sne^dt  who  was  at  that  time  rector  of 
this  parish  ;  **  that,  at  that  time,  it  was  the  general 
"custom  of  the  parishioners,  or  occupiers  of  land 
f^. within  thispaxish,  to  give  notice  of  tithing oa  the 
^*  9ight  preceding  their  drawing  or  carrying  -away 
"  4he  produce  of  their  respective  laud,  when  they 
*^  intended  to  draw  and  carry  the  same  in  the  morn- 

II  •*  ing, 
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File  WOOD  v.    **  iug,  BXid  to  give  such  notice  in  the  morning,  when 
^'^"'*'''      "  they  intended  to  cany  and  draw  the  said  produce 


27ih  June  1797.  "  in  thc  evening.**   There  are  many  witnesses  who 

confirm  this  statement.    On  the  whole,  I  am  led 
to  this  conclusion,  that  notice  ought  to  be  given  iii 
this  manner ;  and  if  there  should  be  any  other  suit 
brought  from  this  parish,  the  Court  will  consider 
this  to  be  the  notice,  which  is  required  to  be  given. 
If  the  question  rested  here,  I  should  be  bound  to 
hold,  that  sufficient  notice  had'  not  been  given,  and 
to  cond^nn  the  defendant  in  the  payment  of  thi6 
tithes  and  th6  costs.    There  are,  however,  two 
c6nsideratibns  which  weigh  much  with  liie.     If  th^ 
custom  has,  by  the  indulgence  of  the  Incumb^Ht^ 
been  suffered  to  sleep,  and  go  into  disuse;  ifhS 
has  accepted  notice  in  the  morning  fOr  noon,  and 
at  noon  for  evening;  when  it  is  deemed  expe^ 
dient  to  renew  the  ancient  practice  of  the  parish^ 
it  is  proper  that  a  warning  should  be  given  also  of 
this,  that  such  irregular  notices  would  not  in 
future  be  accepted.    Such  an  intimation  appeart 
t6  have  be^  very  properly  given  by  the  rector  in 
1796,  ^nd  is  undoubtedly  a  more  preferable  course 
than  that  a   suit  should  be  commenced  imme^ 
diately.     Considering,  therfefore,  the  general  in- 
dulgence which  seems  to  have  obtained,  it  doei 
not  necessarily  follow,  that  the  party  in  this  case 
having  given  the  usual  notice,  according  to  the  then 
subsisting  practice  at  the  fixed  period,   would  Be 
liable  to  the  payment  of  the  tithes  and  ihe  coMs ; 
for  it  may  be  fit  to  consider  the  eflfect  of  the  third 
species  of  law  to  which   I  have  alluded,  —the 
law  which  the  parties  have  imposed  oti  tbemsidlvei 
The  farmer  may  have  submitted  to  the  obligaticHi 
of  giving  longer  notice,  and  the  rector/  by  hte  o<wl 

9  acti 
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acts  or  that  of  his  agent,  may  have  bound  himself   FiLtwooD  v. 

to  be  content  with  shorter.     The  Court  then  must      ^^*"' 

consider  the  conversation  which  passed  on  this  27th Jtme  1797. 

subject,  as  it  affects  both  the  giving  and  the  accept^ 

ance.     Mr.  Filewood  pleads,   <^  that  the  field  is  at 

^^  the  distance  of  three  or  four  miles  from  the 

"  rectory-house,  and  that  the  defendant,  in  order 

"  to  deprive  him  of  the  opportunity  of  viewing,  did 

"  not   give  notice  until   between   nine  and  ten 

^*  o'clock  in  the  morning,  that  the  barley   was 

**  tithed,  or  ready  for  tithing,  and  would  be  carted 

*•*  or  drawn  from  off  the  field  that  day ;  at  which 

"  time  the  said  Isaac  Marshy  or  his  servant,  was 

*<  informed  that  the  tithing-man,  who  attended  on 

*<  that  part  of  the  parish,  went  from  home  at  six 

'<  o'clock  in  the  morning,   and,   as  the  fact  was^ 

'<  that  he  was  towards  that  part   g£  the  parish 

'*  where  the  said  field  of  barley  was  situate;  that 

**  the  servant  of  the  said  Isaac  Marsh  undertook  to 

«*  enquire  for  him,  (the  said  tithing-man),  which 

'•  he  did  not." 

Here,  then,  is  an  imputation  of  neglect,  in 
having  engaged  to  give  notice  to  the  tithing-man, 
which  was  not  done.  This  account  is  supported,  in 
some  degree,  by  Mary  Famyw^  who  says,  **  that 
"  she  is  servant  to  Mr.  Filewood^  and  that  in  her 
"  presence  and  hearing,  John  Stamung  told  Mr. 
**  Filewood^  that  SheUetf  had  been  there  to  desire 
"  him  to  come  to  view  Marshes  barley ;  that  he 
"  had  told  him,  he  could  not  go  himself,  but  that 
"  Francis  Pabner,  another  tithing-man,  was  then 
**  at  that  part  of  the  parish  where  the  barley  lay, 
*^  and  that  Shelley  had  replied,  he  would  go  and 
"  look  for  him,  and  get  him  to  view  the  tithe." 
But  the  material  iact  is  not  proved,  that  there  was 

1 1  8  any 
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FiLswooD  V.    any  real  contract  or  engagement,  either  that  one 
""**"'      undertook  to  look  for  the  tithing-man,  or,  on  the 


ndi  June  1797.  othcr  sidc,  that  the  tithing-man  was  in  that  part 

of  the  parish  in  which  was  this  field  of  barley.  On 
the  averment  of*  the  engagement,  it  is  not  proved, 
that  the  servant  was  actually  in  that  part  of  the 
parish.  If  this  had  been  proved,  and  the  point 
had  rested  on  the  depositions  of  Farrow  alone,  I 
should  have  held,  that  the  contract  had  not  been 
fulfilled.  But  there  is  much  contradictory  evi- 
dence  on  this  fact,  as  SfieUey  deposes^  **  that  he  was 
•'  sent  to  give  notice  about  seven  o'clock,  tliat  the 
**  barley  would  be  ready  at  ten." 

Some  objection  has  been  made  to  the  nature  of  the 
notice  to  the  tithing-man  at  the  parsonage-house, 
which  must  be  laid  out  of  the  case,  because  I  think 
4hat  is  to  be  considered  as  legal  notice  to  the  party 
himself.  SheUey  says,  *^  that  he  gave  notice  to  Stan- 
*^  ning^  who  replied,  that  he  would  tell  his  master ; 
^<  and  then  added,  that  Palmer,  the  tithing-man 
usually  employed  for  the  side  of  th«  parish  where 
the  field  lay,  was  not  then  at  home,  but  that  he 
*^  would  be  at  home  at  breakfast-time,  and  he 
«•  would  then  inform  him  of  such  notice  ;  but  the 
deponent  denies,  that  he  ever  said  he  would  un- 
dertake  to  inquire  for  him.**  The  evidence  of  5to»- 
ning  is,  **  that  he  remembers  one  morning,  about  the 
*^  middle  ofAiigust  1794,  whilst  he  was  at  breakfast 
/<  at  the.  parsonage-house,  about  seven  o'clock,  a 
"  man  of  the  name  of  Shelley  came  and  told  the  de- 
"  ponent,  that  Mr.  Marsh  had  a  field  which  would 
**  be  ready  for  tithing  about  ten  o'clock  on  that  day, 
*'  and  requested  the  deponent  to  go  down  about 
**  that  time  to  view  the  titlie  ;  to  which  he  replied, 
^<  that  he  could  not  possibly  come  him'self^  but  he 

**  would 


4< 
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"  would  take  care  to  send  a  man ;  that  Shelley  then    ^'l^^^l "'  ' 

**  requested  the  deponent  not  to  fail  to  do  so,  to 

**  which  he  replied,  that  he  would  not  fail/'  This  27th  ju«^  1797.. 
is  the  substance  of  the  apcounts  of  the  conversa- 
tion that  passed,  and  I  think  that  they  are  not  in- 
consistent ;  though  it  is  less  necessary  to  consider 
this  more  minutely,  afler  what  has  been  stated  in 
the  plea,  and  deposed  to  in  the  evidence  of 
Farrow. 

In  what  follows,  I  do  not  see  any  appearance  of 
malajides  in  the  conduct  of  the  defendant.  Much 
has  been   said    about  a  combination    against  the 
Rector,  and  it  is  pleaded,  "  that  this  was  done  for 
"  the  purpose  of  rendering  the  taking  of  tithes  as 
"  inconvenient  as  possible/*    But  there  is  no  proof 
that  Marsh    was  a  party  to  any  agreement  with 
others  ;  much  less  to  any  such  combination  as  has 
been  pleaded.    It  cannot,  I  think,  be  inferred  from 
the  mere  shortness  of  the  notice  alone ;  since  it 
appears,  that  Mr.  Filewood  had  been  in  the  habit 
of   taking    shorter    notice    by    indulgence    and. 
accommodation  to  the  farmer.      It  appears  also^ 
that   some    inquiry   was    actually  made  lor  Mr., 
Filewood,    or    for    the    tithing-man^    wlien    the-, 
barley  was  ready  ;  and  that  some  time  was  lost  in^ 
waiting  for  the  tithing-man.    Application  was  also^ 
made  to  a  servant  of  Mr.  Filewood  to  view  the 
tithes  that  were  set  out ;  and  the  barley  was  left, 
till  the  afternoon.     It  has  been  said,  that  it  was., 
the  duty  of  Marsh  to  send  again,,  as  there  must 
have  been  some  mistake ;  but  I  cannot  say,  that, 
there  was  any  such  legal  obligation.     Notice  had 
been  given  and  accepted^  and  communicated  to 
Mr.  Filewood.    It  was,  at  least,  as  incumbent  on 
him  to  send  to  say,  that  he  did  not  accept  the  no- 

118  tice*. 
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FitEwooD ».    tice,  and  to  warn  them  not  to  cart  away,  as  it 

could  be  on  the  fanner  to  send  again. 

«7thjim«i797.      Another  ground  has  been   taken^   and  it  has 

be^n  said,  that  as  the  corn  was  not  ready  at  the 
time  fixed  in  the  notice,  the  notice  was  void.  The 
rule  of  law  is  fairly  laid  down,  that  notice  for  a 
time  when  the  corn  is  not  ready,  is  void ;  but  the 
variation  must  be  material^  and  not  merely  arising 
out  of  a  small  delay,  which  will  occur  in  all  busi* 
ness,  of  a  quarter  or  half  an  hour.  I  do  not  see 
ady  such  deviation  here.  The  notice  was  given 
for  ten  o'clock,  and  it  is  proved  that  the  corn  was 
ready  before  eleven.  It  would  be  going  too  far  to 
say,  that  the  time  was  so  distant  as  to  vitiate  the 
notice  which  had  been  given..  The  only  remain- 
ing question  then  is^  as  to  costs.  If  1  had  reason 
to  think  that  the  prosecution  was  vexatiously  begun 
by  Mr.  Filewood,  and  continued,  notwithstandu^ 
better  advice,  it  would  have  great  weight  in  tUs 
part  of  the  case ;  but  I  do  not  draw  any  such  con- 
clusion from^  the  facts  which  have  appeared  in  evi- 
dence. It  appears,  that  messages  were  sent  throng 
servants,  which  might,  very  naturally,  lead  to  some 
mistake ;  and  it  may  have  been  owing  to  mistake, 
that  the  facts  necessary  to  support  Mr.  FikmnxPs 
plea,  to  the  full  extent,  have  not  been  proved.  It 
may  have  been  of  service  to  the  parish  to  lay  down 
a  rule  for  their  future  guidance,  which  may  pre- 
vent litigation  in  other  cases ;  I  shall  content  my- 
self, therefore,  with  having  done  this,  and  I  shatt 
not  give  costs. 
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FILEWQOD  V.  KEMP. 

TPHIS  suit  was  brought  by  the  ReverendJ/wwe^  ?* -afay  1 9o». 
FileWQod,  Rector  q£  Sible  Medingham.  in  the  subtraction  of 

n    -n  '  -w     1  tJ-  •    1    •      '  t\l\it%.       Com. 

county  or  Essexy  against  John  Kemp^  a  parishioner  position  not 
of  the  said  parish,  "  for  taking,  withholding,  sub-  J^JJiwiaw,  as 
"  tracting,  and  converting  to  his  own  use  and  ^^*hedK^ 
"  profit,  the  tithes  and  tenths  .of  railk,  calves,  piffs,  due  from  the 

1  1111  .     /    1  ,1  vendor ;  abo  •■ 

"  carrot-seed  cut  and  rubbed  out  into  bags,  barley  to  baricy-rak- 
"  rakings,  two  mills  for  grinding  corn,  and. for  *°^'""  ' 
"  clover  and  grass  mowed  and  used  green,"  &c. ; 
**  without  compensation  or  composition  to  or  with 
**  the  said  Jam^s  Fikwood.** 

An  article  in  the  libel  also  set  forth  a  demand 
for  afler-pasture  of  fields,  for  which  tithe  of  hay  had 
already  been  paid ;  which. article  was  rejected  by 
the  Court.  * 

On  the  part  of  Mr.  iTemp,  an  allegation  was  ad* 
mitted,  pleading,  *^  an  agreement  entered  into  with 
^<  the  said  Rector^  for  a  composition  in  lieu  of  tithes 
<<  of  milk  and  calves,  afler  the  rate  of  eight  shillings 
<<  for  every  cow  fed  and  depastured,  and  also  one 
<<  shilling  for  each  pig  farrowed,  as  a  composition 
*'  for  the  tithe  of  all  pigs ;  and  the  sum  of  four 
<^  pounds  ten  shillings  in  lieu  of  all  mills  in  his  pos^ 
*^  session^  whether  worked  by  wind  or  water,  and  also 
'  "  for  tithe  of  all  poultry,  and  for  Easter  offerings; 
^  *  as  well  as  one  pound  one  shilling,  as  a  composition 
"  for  the  tithe  of  an  orchard  garden:*' — "Thatasto 
^^  the  carrptrseed,  it  was  sold  standing,  and  be- 
^<  forq  the  same  had  been  cut  or  rubbed  out.'' 

The  case  was  argued  by  Dr.  NichoU  and  Dr. 
Swahey^  for  Mr.  Filewood^  and  by  Dr.  Arnold  and 
Ht^  Adams,  contra. 

*  See  also  the  case  of  BaicheUot  r.  SmaXkomhe^  3  Mad.  Rep.  20. 

I  I  4  JuDO» 
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Sir  William  Scott.  — The  first  point,  that  it  is 


7th  jifay  1805.  necessiiry  for  the  Court  to  decide  in  this  case, 

respects  the  averment  of  an  agreement  between 
the  parties;  and,  undoubtedly,  the  burthen  of  proof, 
on  that  fact,  lies  on  the  person  setting  up  the  agree- 
ment, that  is,  the  defendant  in  this  case.     The 
Clergyman  stands  on  the  general  law.    1  he  agree- 
ment,  therefore,  is  matter  of  special  ground  of 
defence,   which  must  be  minutely  and  specially 
set  forth  and  proved.     What,  then,  is  the  proof 
offered  ?    A  fact,  respecting  which  Burleigh^  who 
describes  hilTiself  as  Kemp*s  clerk,  speaks,  bears 
strongly  against  any  such  agreement.     What  is 
there  besides  ?   Only  the  declaration  of  Kempj  on 
one  side,  and  of  Mr.  FiUrwood  on  the  other*  Taking 
it  at  the  lowest,  that  they  are  of  equal  credit,  the 
result  of  their  declaration  is  contrary  one  to  the 
other,  and  the  burthen  of  proof,  I  have  already 
said,  lies  on  the  defendant.     There  is  no  principle 
on  which  I  can  say  that  the  agreement  was  proved. 
It  is  said,  that  a  verbal  agreement  would  be  suffi- 
cient,   and   perhaps   it   might ;    but    still   means 
should  be  used  to  ascertain  it  more  particularly, 
when  it  is  an  agreement  between  persons  who  ap- 
pear not  to  have  been  on  such  terms,  as  would  lead 
to  any  agreement. 

On  these  different  representations,  it  is  impos- 
sible for  me  to  pronounce  for  the  effect  of  any 
agreement;  and  I  think,  the  fact  that  Bttrkigh 
was  employed  by  Kemp  to  go  and  put  the  matter 
on  a  different  footing,  is  a  direct  disclaimer,  an 
evidentia  rcij  which  disproves  the  allegation  of  an 
agreement.  The  witness  says,  **  that  he  was 
"  authorized  by  his  master,  John  Kemp,  to  pay  or 

"  make 
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*•  make  satisfaction  to  the  said  James  Filewood  for   fihwood  ». 
"  all  the  small  tithes  due  to  him,  and  to  make  a       ^**"' 
"  tender  of  ten  guineas  in  gold  for  a  compensation ;  7th  May  hos. 
"  but  that  the  said  James  Filewood  would  not  see 
"  the  deponent  upon  the  business/*     I,  therefore, 
proceed  to  consider  the  several  particulars  in  de- 
tail of  which  the  demand  is  composed.     The  first 
article  is  a  demand  of  ten  shillings  for  tlie  milk  of 
two  cows,  and  six  shillings  for  one  calf.     There 
are   different  accounts  of  the  value  of  the  calf, 
arising,   perhaps,   according  to  the  purposes  for 
which  it  may  be  bred ;  but,  I  think,  when  rated 
at  the  value  of  three  pounds,  that  cannot  be  called 
an   unreasonable  estimate,  particularly  in  Essex, 
where  more  than  usual  attention  is  paid  in  the 
management  of  that  animal.     The  next  is  a  sum 
of  eight  shilhngs  for  twenty-five  pigs,  which  I  am 
to  suppose  not  overvalued,  at  the  time  when  they, 
are  titheable. 

The  next  article  relates  to  carrot-seed*,  on 
which  a  preliminary  question  is  raised.  Whether 
tiie  tithe  is  to  be  demanded  of  the  occupier,  or  of 
the  persons  to  whom  the  produce  may  have  been 
sold.  Some  old  cases  have  been  cited  to  shew, 
that  the  Clergyman  must  look  to  the  person  to 
whom  the  crop  is  sold ;  but  unless  the  authority  \ 
of  decisions  of  the  common  law  is  very  explicit, 
and  likewise  recent,  I  should  be  disposed  to  hold 
the  principle,  which  was  adopted  by  my  prede- 
cessor, that  such  a  rule  is  not  a  correct  measure 
of  justice.  The  inconvenience  must  gbviously  be 
great,  and  the  multiplicity  of  suits  in  which  the 

*  Authorities  referred  to  in  this  part  of  the  case  were, — Moyle 
V.  Ewer,  Cro.  Jac.  362,  and  2  Bulstr.  183.  Lockm  v.  Davenr 
port,  2  Gwinim,  472.  Grant  v.  Heddmg  and  Balk  Hardress,  380. 
2Gw.  515.    3BiirD»490. 

Clergy- 
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rii.E«opD  V.   Clergyman  may  be  involved,  vwould  inflict  a  great 
^^*'^'       hardship  upon  him,  if  that  rule  was  to  be. sup- 

Ttii  Mt^  i«05.  ported,  as  the  tithe  might  be  sold  to  a  number  of 

different  persons,  to  obscure  strangers,  who  might 
not  be  easily  discovered,  and  who  might  be  less 
solvent  than  the  person  from  whom  they  were 
purchased.  Unless,  therefore,  I  am  restrained  by 
the  authority  of  modern  cases,!  shall  adhere  to  a 
different  rule,  and  hold  the  occupier  to  be  liable.  * 
We  well  know,  that  in  different  periods  of  our 
history,  in  the  conflicts  between  the  civil  and 
ecclesiastical  jurisdictions,  there  has  been  a  strong 
current  of  opinions  in  opposition  to  the  doctrines 
of  the  Ecclesiastical  Court,  as  being  too  favourable 
to  the  clergy.  Prejudices  ar^  now  worn  away,  and 
such  questions  would  only  be  viewed  at  this  time 
upon  the  sober  principles  of  juetioe. and  equity.  If 
then  there  is  not  the  authority  of  modem  decisions^ 
the  older  cases  alone  would  hardly  controul  mf 
judgment.  But,  in  the  present  case,  the  party  has 
renounced  the  benefit  of  suph  ^n  objection,  by  the 
tender  which  has  been  made,  and  without  any 
reservation  of  the  question  in  the  way  of  protest* 
.  jAnpther  material  question  also  relatestothe  point, 
whether iJie  Clergyman  is  concluded  by  the  actual 
price  obtained  by  the  sale,  of  the  crop  ?  I  think 
that  he  is  not,  since  there  are  many  inducements, 
that  might  concur  to  make  the  price  fair  and  rea- 
sonable between  the  parties,  though  it  might  not 
be  a  just  criterion  of  value  as  to  the  tithes ;  and  the 
parties  being  different,  it  cannot  be  maintained^ 


In  Uie  case  of  Filewood  v.  Burleigh,  Consist.  16Ui  Feb.  ISIZ, 
on*tithe  of  hops,  on  lands  still  continuing  in  the  occupation  of 
Kempt  claimed  i^inst  the  purchaser  of  the  crop :  It  was  held» 
that  the  vendee  also  is  liable  at  the  option  of  the  Clergyman. 

that 
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that  the  Clergyman  is  bound  and  concluded  hy  a   filkwood  v. 
contract  between  other  persons.  ^**'^' 

A  third  question  is,  whether  it  should  bef  tithed  asr  tih  jway  i»o&. 
rubbed  out?  On  that  point,  I  think  it  should  not  be  so 
taken ;  as  that  is  a  subsequent  process  after  renvovai. 
The  clergyman  has  to  look  to  the  value  at  the  time 
when  the  crop  is  cut ;  and  therefore  the  expence'  of 
rubbing  must  be  deducted.  Under  this  observation^ 
I  think  the  value  maybe  taken,  by  the  evidence,  at 
about  two  pounds,  twoshillings,  per  hundred  wcjight^ 
deducting  the  charge  of  rubbing  and  bagging  and 
carrying  to  market. 

The  next  article  is  that « of  barley-rakings,  xm 
which  I  have  no  hesitation  in  saying,  that  I  con- 
ceive the  law  to  be,  that  the  Clergyman  being  en* 
titled  to  one^enth,  is  'entitled  also  to  the  rakings 
of  every  tenth  cock,  as  composing  part  of  the  pro- 
portion belonging  to  him;—- this  raking  ought, 
undoubtedly,  to  be  done  by  the  fanner's  servant. 
If  the  Clergyman  has  paid  for  it,  it  is  an  expence 
fot  which  he  b  entitled  to  an  allowance. 

The  next  article  is  fbr  mills,  on  which  a  compensa-^ 
tion  is  offered,  as  the  one-tenth  of  the  clear  profit 
upon  the  average  of  the  whole  year.  It  has  been 
said,  that  this  being  a  demand  for  profits  during 
particular  months,  it  is  impossible,  that  it  should  be 
estimated  in  any  other  way,  as  it  is  proved,  that 
no  profit  was  actually  made  during  those  months. 
It  is  contended,  that  the  profit  must  be  the  clear 
profit.  I  am  not,  however,  aware  on  what  authority 
that  principle  is  attempted  to  be  substantiated.  I 
have  always  entertained  the  notion,  that  the  mode 
of  tithing,  on  this  article,  is  by  the  tenth  toll  dish  ; 
as  the  general  management  of  a  mill  may  be  very 
improvident  in  the  employment  of  servants^  and  in 

other 
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FiLBwooD  o.   Other  particulars  by  which  the  Clergyman  ought 
^'**''       not  to  be  affected.     It  would  be  necessary  on  such 


Tib  Af^  1805.  a  principle,  that  he  should  keep  an  account  of  the 

whole  concern,  which  is  no  part  of  his  duty.  The 
owner  is  to  look  to  other  considerations  to  see  that 
the  result  shall  be  advantageous  to  himself.  There 
being,  in  this  instance,  no  opposition  as  to  the 
amount,  and  having  no  other  criterion  but  the 
admission  of  the  party  himself,  I  shall  adopt  that, 
and  pronounce  for  the  sum,  jf4  10^.  The 
composition  for  poultry  and  Easter  offerings,  which 
are  alleged  to  be  included  in  that  sum,  must 
be  paid  for  separately,  and  taken  out  of  the  article. 
The  next  demand  is  for  clover  and  grass,  re- 
pecting  which^  it  is  said,  that  some  was  cut  for 
the  horses  which  were  used  in  agriculture.  It  is 
admitted,  however,  there  were  many  horses  kept 
for  other  purposes.  As  to  horses  kept  for  agricul- 
ture, I  understand  the  rule  of  law  to  be,  that  no 
exception  is  allowed  for  such  horses,  unless  where 
there  is  no  other  food  for  them.  •  It  is  not  sufli- 
cient,  that  the  horses  are  kept  for  agriculture,  un- 
less  it  is  proved,  that  the  clover  and  grass  so  cut 
was  their  only  fodder ;  notwithstanding  the  ob- 
jection, that  has  been  stated  by  Dr.  Arnold j  that 
horses  employed  in  producing  the  crop  are  to  have 
their  feeding  allowed  out  of  the  general  crop,  as 
the  farmer  would  otherwise  be  obliged  to  account 
to  the  Clergyman,  as  to  his  manner  of  feeding  his 
cattle.  I  think,  however,  the  authority  of  the 
case,  which  has  been  cited,  is  decisive,  though  I 
accede  to  the  observation  on  the  equity  of  the 
principle,  that  where  horses  are  fed  on  hay,  and  that 


*  4  Gwdlm,  1411.     1  BoWs  Abridg.  $05. 

hay 
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hay  has  paid  tithe,  tithe  is  due  also  for  the  clover,    filrwood  v. 
if  the  farmer  makes  that  a  substitute   for  hay.        ^"''' 
There  may  perhaps  be  some  inconvenience  in  act-  7th  May  1805. 
ing  upon  this  principle,  but  here  is  a  broad  princi- 
ple of  justice  J  and  there  is.  also,  what  I  am  per- 
haps fully  as  much  bound  to  adhere  to,  viz.  the 
determination  of  a  modern  case  in  the  Exchequer. 

The  next  article  sets  forth,  that  the  defendant 
ought  yearly  to  have  paid  the  sum  of  two-pence  to 
the  Rector,  for  himself  and  every  person  of  his  fa- 
mily  above  the  age  of  sixteen  years,  for  Easter 
offerings  and  other  obventions;  and  that  in  the 
years  1801  and  1802  he  had  fifteen  persons  in  his 
family  above  that  age.  This  has  been  met  by  a 
plea  of  composition,  which,  as  I  have  before  sug- 
gested,  is  not  established  to  my  mind. 

On  the  question  of  costs,  I  am  under  the  neces- 
sity of  obser\ing,  that  the  opposition  to  this  demand 
has  been  rather  vexatiously  and  unconscientiously 
made.  A  composition  has  been  set  up,  which  has 
totally  failed,  and  the  Clergyman  being  put  to 
prove  his  title  on  every  article,  has  failed  only  on 
one.  I  am  of  opinion,  therefore,  that,  according 
to  the  ordinary  course,  he  is  entitled  to  his  costs.  * 

*  On  the  subject  of  the  tithe  of  mills,  the  attention  of  the 
Court  was  more  particularly  called  to  the  authorities  of  the 
modern  practice,  in  the  Court  of  Exchequer,  on  this  point,  in  a 
subsequent  suit  between  these  same  parties,  in  which  the  Court 
held  that  the  mode  of  tithing  by  the  tenth  dish,  was  not  now  in 
force,  vide  the  next  case. 
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^Feb,  1807< 

Tithe  of  com 
mills,  hy  the 
teiUh  toU^ih^ 
nol  iu»r  jined. 
The  net  jfrofU^ 
held  10  be 


cIm  rate  of 
rithJnf* 


FILEWOOD  V.  KEMP. 

'pHIS  was  a  suit  between  the  same  parties  as  in 
the  preceding  case,  in  which  a  libel  was  given 
in  on  behalf  of  Mr.  Filewood^  setting  forth  a  de- 
mand for  the  tithe  of  mills,  in  the  occupation  of 
the  defendant,  by  the  tenth  toll  dish. 

Judgment, 

Sir  William  ScotU — The  present  question  arises 
on  a  libel  given  by  the  Rector  against  a  Parishioner, 
in  a  suit  for  tithes,  in  respect  to  the  tithe  of  mills. 
The  Court  has  intimated  an  opinion  in  a  former 
suit*,  that  the  tithe  of  corn  mills  was  payable  by 
the  tenth  toll  dish^  as  the  demand,  in  Uiat  case, 
rested  originally  on  an  agreement ;  and  the  Court 
pronounced  for  the  sum  demanded,  though  the 
agreement  itself  was  not  established ;  and  no  ob^ 
jection  being  made  to  the  amount  qf  the  demcmi 
for  tithe,  and  the  whcde  subject  having  beea  now 
laboriously  argued  again,  the  Court  does  not  hold 
itself  bound  by  a  judgment,  formed,  in  great  part^ 
upon  another  consideration. 

The  erection  of  mills,  in  many  parts  of  ^ttropr, 
was  originally  made  by  persons  possessed  of  feudal 
rights,  as  an  act  of  charity }  ^nd  those  who  were 
subject  to  feudal  tenure,  wei:^  p^rn^itted  to  grio^ 
at  diem  gratuitously.  It  i3  on  that  footing  that 
ancient  mills  are  exempted  from  the  payment  of 
tithe :  As  there  was  no  profit  made,  they  could 
not  be  justly  liable  tQ  tithe.  Sometimes  the  tenant 
made  to  his  lord  the  acknowledgment  of  a  toll 
dish.     The  quantity  might  vary,  as  feudal  services 


■•iiW" 


Vid.  preceding  case. 
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were  very  various  in  their  nature  and  amount,    filcwooa*. 
When,  however,  mills  began  to  be  constructed  for       ^^^^' 
profit,  there  was  a  great  struggle  between  the  ^pi-  9th  Fib.  laor. 
ritual   and  temporal  jurisdictions,  whether  mUls 
were  titheable  at  all  or  not?    The  statute  oi Arti- 
cult  Cleri  ♦  settled  that  point,  and  ever  since  they 
have  been  held  titheable.     Afterwards  discussions 
arose,  whether  this  tithe  was  prsedial  or  personal  ? 
I   accede   to  the  argument  of  the    defendant's 
counsel,  that  they  are  not  merely  praedial  in  their 
nature.     Tithes  are  considered  praedial,  by  reason 
of  the  natural  increase  of  vegetable  substance  in 
the  earth,   that    is,  in  prcedio.      The    plaintiff's 
counsel  contend,  that,  in  a  corn  mill,  there  is  a 
change  produced,  which  may  be  compared  to  a 
sort  of  renovation  of  the  com,  by  the  action  of  the 
elements,  producing  a  profit     The  action  of  the 
elements,  however,  is  not  upon  the  corn,  but  ab 
ejctemo :  the    elements  infuse    nothing  into  the 
corn  ;  there  is  no  renovation  of  thef  corn  ;  no  in- 
crease  of  its  substance. 

The  case  ofNewte  and  Chamber  lay  nef^  in  I7O6,  is 
the  foundation  of  the  modem  law  upon  the  subject. 
That  case  was  first  determined  in  the  Exchequer ; 
and  that  Court  held  the  same  doctrine  as  the 
Ecclesiastical  Courts,  that  a  mill  was  titheable  by 
the  tenth  toll-dish,  as  being  a  tenth  of  the  Mil- 
ler's gross  profits.  That  case  went,  however,  to 
the  House  of  Lords,  where  seven  Judges  gave 
their  opinions  against  that  decision,  Mr.  Justice 
Powell  being  absent,  and  the  Barons  of  the  Ex- 
chequer adhering  to  the  opinion  they  had  already 
given.     On  the  opinions  of  the  seven  Judges,  the 


*  9  Edw.  2. 8t.  1 .  c.  1.  t  7  Bro.  P.  C.  3 

[vol-.  I.]  •  1 1 8  decision 
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^'^'kem^'^  "•    decision  in  the  Court  of  Exchequer  was  reversed. 

That  was  the  case  of  a  horse  malt-mill ;  but  I  can- 

^      *  ^''  not  find  any  thing,  in  tfie  reasoning  of  the  parties 

themselves,  as  Annexed  to  their  cases,  or  in  the 
reasoning  of  the  Judges,  which  limits  the  principles 
of  that  case  to  such  a  mill  only. 

In  all  mills,  there  must  be  animal  force  of  some 
sort,  either  brute's  force  or  man's  force.  Even 
where  the  elements  are  the  principal  cause  of  mo- 
tion,  still  there  .must'  be  animal  force  to  put  the 
machinery  into  such  a  state, '  as  that  th^  elements 
can  act  upon  it  Subsequent  to  Ckamberldt/nesiid 
Newte^  other  cases  occurred,  in  which  some  of  the 
Judges  considered  the  principles  of  that  case  to  be 
confined  to  the  particular  sort  of  mill,  as  in  Dod- 
son  and  Oliver,  in  1720  *,'  and  Chapman  and 
Barlow  f  9  1724  ;  and  it  is  possible,  that  there  may 
be  some  history  belonging  to  those  cases,  which 
we  are  not  acquainted  with. 

The  case  of  Carleton  and  Brightwell  t,  which  hap- 
pened in  1728,  has  great  weight  with  me.  It  was 
decided  on  the  authority  of  Sir  Joseph  Jekylt,  a 
most  eminent  person,  and  is  a  decision  of  the 
Court  of  Chancery.  But  the  dictum  of  LiOrdHard' 
wicke  §,  "  that  fulling-mills  can  only  pay  a  personal 
**  tithe,  because  it  is  only  in  the  nature  otdfrade ; 
"  but  where  there  are  coirn  mills,  each  is  to  pay  a  fehtt 
"  dishy*^  —  is  embarrassing,  if  accurately  reported. 
Lord  Hardwicke  was  not  only  eminent  as  a  general 
lawyer,  but  as  a  tithe  lawyer.  Very  few  unconsi- 
dered dicta,  upon  any  subject,  fell  from  that  person, 
and  he  must  have  known  the  principle  of  decision 

*  Bunh.  Rep.  73.  t  Bunb,  Rep.  184. 

t  2  Peere  WiU.  462, 

§  Talbot  V.  Matf,  1743.     3  Atkins,  17. 

in 
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m  Cliamberlayne  and  Newte.    It  certainly  increases    ^'k"^"  *' 
the  perplexity  of  this  matter  very  much.     Thomas 


and  Price*,  which  was  decided  in  the  Court  of  Ex-  •*^**-"<>7' 
chequer,  in  1759f  is  in  favour  of  tithing  by  the 
clear  profit ;    and  Wilson  and  Mason,  in  I770.  f 
In  the  last  case,  there  is  much  learning  applied 
to  the  subject  of  mills.     There  has  been  a  dif- 
ference of  opinion  amongst  the  Judges,  whether 
the  tithe  of  a  com  mill  is  prsedial  or  personal. 
IkXiGaches  andHai/nest,  2LndHallB,ndMachet^,  the 
arguments  of  counsel,  on  both  sides,  admit  it  to 
be  a  personal  tithe.     In  the  latter  case,  the  Chief 
Baron  holds,  it  is  praedial  in  respect  to  the  person 
to  whom  payable,  but  personal  as  to  the  measure 
of  payment,  that  is,  by  the  clear  profit. 

Now,  under  such  authorities,  what  is  it  proper 
for  the  Court  to  do  ?  It  would  be  a  great  satis- 
faction  to  me  to  have  the  matter  set  at  rest,  by 
ft  direct  decision  of  that  Court  upon  the  point. 
But  X  shall,  on  the  authorities  which  have  been  re- 
ferred to,  consider  the  tithe  as  personal.  The  sub- 
jects-of  this  kingdom  cannot,  conveniently,  be  liable 
to  two  methods  of  tithing,  creating  difierent  measures 
of  obligation.  The  decisions  of  the  Court  of  Ex- 
chequer, and  of  this  Court,  should  be  uniform  on 
the  same  matter.  I  shall,  therefore,  direct  the 
libel  to  be  reformed,  in  respect  to  demanding  the 

tenth  toll-dish  as  the  tithe  of  the  com  milk 

. '     ■  ■  — — — ^—t. 

*  3  GwilL  871.  t  '*•  ^74.  {  Ih.  1256. 

§  3  Anstrulher,  p.  915.  ^ 
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BEAURAINE  v.  BEAURAINE- 

aiih iVov.  1808.  TPHIS  was  a  question  on  the  power  of  the  Court 
Appointment  of         t(f  compel  a  father  to  appear  as  curator  ad  litem 

the  £ither  ofa  /•■•  i*  •  i  '..j^ 

minor,  as  curator  ot  his  sou^  beuig  a  miuor,  who  was  Cited  to  answer 
S^rfThemii^';  ^^  ^is  wife,  in  a  suit  of  divorce,  by  reason  of  cruelty 
but  without  the '  and  adultery. 

consent  of  the  •' 

father,  in  order 
to  substantiate 

proceedings  JUDGMENT, 

agauist  the  son 

in  a  suit  of  cr».      Sir  WiUiam  Scott.  —  This  is  a  proceeding  for 

elty  and  adul-        ..  ..  .  -■•^•i«ii 

teiy, no^ !«*<     divorce  against  a  minor;  and  it  i&laid  down  in 

our  books  of  practice  ^,  that  a  minor  cannot  appear 
in  person,  but  must  appear  by  his  guardian  or 
curator  ad  litems  lawfully  assigned.  ' 

If  a  minor  has  no  guardian  or  curator  ad  litem, 
and  none  can  be  assigned  for  the  purpose  of 
substantiating  proceedings  against  him ;  it  must 
amount  to  a  total  denial  of  justice  towards  the 
other  party,  who  complains  of  his  conduct,  and 
who  iSf  in  this  case,  his  wife,  complaining  of  brutal 
and  barbarous  treatment,  and  praying  the  protec- 
tion of  the  Court  to  be  given  to  her,  by  a  sentence 
releasing  her  from  the  necessity  of  cohabitation. 
Though  he  has  no  guardian,  he  has  a  father  who  is 
his  natural  guardian  by  the  law  of  the  land,^  who 
can  bring  actions  on  his  behalf  for  injuries  done 
to  him,  and  is  bound  to  maintain  his  child^— -who 
may  bring  in  this  Court  suits,  on  his  behalf^  against 
the  wife,  of  exactly  the  same  nature  with  that 
which  is  now  brought  against  his  son.'    The  minor 


*  Oughton^  tit.  20. 
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h^  elected  him  his   curator'  ad  litems   and  the  bvaurmmkv. 
&ther  has  refused,  upon  repeated  applications,  to     '^"*^''"' 
accept  the  office,  though  offered  to  be  protected  asthAor-ieot^ 
from  any  expence,  that  might  be  incurred  in  the 
discharge  of  a  paternal  duty  corresponding  to  the' 
paternal  privileges  he  enjoys;— and  the  son  alleges^ 
that  there  is  no  other  person  who  will  accept  the 
office.    In  this  state  of  things,  unless  he  can  be 
assigned  curator,  this  consequence  must  follow, 
that  minority  shall  protect  a  man  in  the  most  out- 
rageous treatment  of  his  wife.     His  marriage,  as 
a  minor,  does  not  take  him  out  of  his  minority,  nor 
out  of  the  incapacities  of  suing,  or  being  sued,  that 
belong  to  that  state  of  minority.     I  have  a  right  to 
suppose  this  to  be  a  case  of  extreme  oppression,  that 
cries  loudly  for  relief ;  —and  if  this  Court  cannot 
appoint  the  natural  guardian  to  be  the  curator  ad 
UteTHf  this  most  dreadful  of  all  doctrines  inevit- 
ably follows,  that  the  unfortunate   woman,  who 
marries  a  minor,  is  doomed  to  continue  under  the 
most  intolerable  tyranny  that  can  be  exercised  over 
a  wife.     Minority  is  to  give  total  impunity.  Other 
Courts  exercise  a  power  of  nominating  officers  of 
their  own,  or  other  proper  persons,  to  be  guardians 
for  this  purpose.     But  this  Court  neither  has  nor 
claims  such  power,  and  unless  it  can  compel  the 
natural  guardian  to  perform  his  personal  duty,  there 
is  a  complete  defeasance  of  all  remedial  justice. 

Under  this  necessity,  and  to  prevent  that  failure, 
r  shall  hold  the  father  to  be  curator  ad  litem^  and 
enforce  the  process  for  that  purpose.  It  may  be  a 
new  case;  because  fathers  have  been  willing  to  stand 
forward  in  aid  of  justice,  and  in  vindication  of  their 
sons.  But  it  appears  to  be  a  case,  for  which  an 
urgent  necessity  calls  upon  the  Court  to  provide, 

K  K  S  in  . 
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BiAuiiAiNrii.  in  the  best  manner  that  It  can :  and,  I  trust,  that  I 
■    ■  do  not  exceed  the  lunits  of  my  duty,  when  I  adopt 

3MhA<w.iM8«  the  course  which  I  propose:  But  if  it  should  ap^ 

pear  otherwise,  I  trust  it  will  be  pointed  out  in 
what  better  mode  this  Court  couldy  more  r^u- 
larly,  as  well  as  more  effectually,  have  reached  the 
justice  of  such  a  oase. 


The  Court  assigned  the  father  accordingly  to 
give  an  appearance,  as  guardian  to  his  son,  by  the 
next  Court  day.  The  order  not  being  compUed 
with,  on  the  7th  of  December  1808,  the  Court,  on 
the  prayer  of  the  wife,  pronounced  the  father 
contumacious,  and  signed  the  schedule  of  excom- 
munication. 

From  that  sentence,  an  appeal  was  prosecuted 
to  the  Court  of  Arches,  which  qffirtned  that  decree  ^ 
and  on  7th  December  1809,  another  schedule  of 
excommunication  was  porrected  and  signed,  when 
the  party  was  accordingly  excommunicated.  In 
the  meantime  application  was  made  to  the  Court 
of  Chancery  for  a  writ  of  assoiler  and  deliverance 
to  the  Bishop,  to  absolve  him.  That  writ  was 
decreed  on  12th  February  1810*,  and  on  9th 
April  the  party  was  absolved,  t 


*  16th  F€«.jun.  346. 

t  The  use  of  excommunication  was  discontinued  sub  modo  bj 
Btatuta  53  G.  3.  c.  127.     Vid.  Appendix,  No.  6,  p.  25, 
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LAGDEN  V.  ROBINSON  and  GREEN. 


TTHIS  was  a  suit  instituted  by  the  Reverend  ^*^^»•^•• 
Henry  Allen  Lagden,  Vicar  of  Ware,  with  the  ^SSSTtSli^ 
vicarage  of  Thundridge  annexed,  in  the  county  of  "?«>*  ^  *^« 
Hertford^    against    Jacob    Symms  Robinson    and  doc  in  fimpie 
James  Green,  Parishioners  of  the  same,    **  for  Jemu^Sd 
**  having  received  and  possessed,  either  by  them-  S£JSi*'of  de- 
«*  selves  or  some  other  person  or  persons,  all  the  ^"*=**°"  "J^ 
«  tithes,  tenths^  and  ecclesiastical  rights  and  emo- 
*^  luments  of  a  certain  mill  for  grinding  com ;  and 
*«  having  subtracted,  taken,   and   converted  the 
"  same  to  their  own  use,  without  compensation  or 
"  composition,   during   the   several   years  1801, 
*«  1802,  1803,  1804,  1805." 

Judgment. 
Sir  WilUam  Scott — This  is  a  suitl)rought  by  the 
Vicar  of  WarCi  for  tithes  of  a  mill,  against  the 
defendant,  as  occupier  of  such  mill  in  the  parish  of 
Ware.  There  is  no  doubt  that  modern  mills  are 
liable  to  the  payment  of  tithes  to  some  person,  as 
there  Is  no  plea  de  non  decimando  in  their  favour  ; 
and  the  tithes  must  be  due  eitlier  to  the  Rector,  or 
to  the  Vicar  by  endowment.  The  only  question 
that  can  be  raised  is,  to  which  they  are  to  be  paid ; 
since  to  one  or  the  other,  by  the  general  law  of 
the  country,  they  must  unquestionably  be  due.  It 
appears,  that  the  tithe  of  this  mill  has  not  been 
claimed  for  a  considerable  time ;  it  is  doubtful, 
indeed,  whether  it  was  ever  claimed ;  certainly  not 
by  the  present  Vicar.  The  Vicar  has  proved  his 
induction  ^  it  is  also  necessary,  that  his  endow- 
ment 


7ih \Zlie.  1810. 
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laodew  11. '  ment  should  be  proved  in  some  form  ;  for  that 
grbin.       obligation  always  lies  on  the  Vicar. 

The  original  endowment  is  not  exhibited ;  but 
an  authenticated  copy  of  an  instrument  is  pro* 
duced,  which  is  equivalent  to  the  endowment ;  but 
it  is  of  rather  difficult  construction.  I  have,  how« 
ever,  thought  it  my  duty  to  examine  the  original, 
which  is  of  great  antiquity,  of  the  date  of  1231* 
The  instrument  recites,  in  the  first  part  of  it,  some 
contested  claims  and  disputes  which  existed  be- 
tween the  Prior  of  Ware  and  the  Vicar,  and  which 
the  then  Bishop  of  London^  and  the  then  Dean  of 
St.  PatcTs,  are  empowered,  by  Pope  Gregory  the 
Ninth,  to  settle.  By  the  commencement  of  the 
instrument,  it  would  appear^ '  that  the  Prior  had 
exacted  an  annual  pension  of  ten  marks  of  silver 
fiom  the  Vicar,  and  also  had  seized  the  tithe  of 
mills,  and  of  several  actes  of  arable  land.  The 
parties  are  called,  and  an  award  is  made,  by 
which  the  Vicar  is  relieved  from  the  pension,  and 
it  is  then  directed,  "  that  for  the  greater  security 
**  of  the  Vicar,  and  for  the  putting  an  end  to  dis* 
putes,  if  the  Prior  of  Ware^  or  any  of  his  suc- 
cessors, should  demand  or  claim  (which  it  is 
"  hoped  they  will  not)  any  right  or  title  in  the 
"  aforesaid  pension  of  ten  marks,  that  thence- 
«^  forwards  the  Vicar  shall  have  the  tithe  of  mills 
"  of  the  whole  vill  of  Ware  and  Thundrych!^ 

How  this  arose,  it  may  not  be  easy  now  to  say ; 
but  on  the  face  of  it,  it  looks  like  a  conditional 
grant ;  and  the  connecting  reason  of  the  agree- 
ment, which  was  perhaps  dependant  on  the  history 
of  that  time,  may  be  lost.  There  follows  another 
part,  however,  which  contains  an  actual  and  posi- 
tive conveyance  of  the  tithe  of  mills,  amongst 

\5  other 
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Other  tithes,  in  the  most  fiill  and  unequivocal  terms*;     i- aodiw  •. 

'  i      11   /»  "w  1     ti   1  RoBiMfoii  and 

that  the  Vicar,  and  all  future  Vicars,  "  shall  have      omiM. 
"  the  tithes  of  miUSj  merchandize,"  and  a  variety 
of  other  articles  there  enumerated.     This  affirms 
the  conveyance  to  the  Vicar  without  limitation. 

In  the  entry  of  this  composition  in  the  original 
instrument,  preserved  in  the  registry  of  the  Diocese 
of  London^  are  these  entries  as  marginal  notes, 
applied  to  the  different  parts  of  the  subject  matter. 
^'  Remissio  pensionum,  penalis  conditio,  dotatib 
**  Vicarii  de  Ware^*  which  are  clear  illustrations  df 
the  meaning  of  the  instrument.  The  title  of  the 
Vicar,  therefore,  appears  to  me  to  be  sufficiently 
established.  The  remainder  of  the  case  is  simply 
matter  of  account*,  and  relates  only  to  the  quantity 

of 

*  In  this  case,  au  allegation  had  been  given  in,  pleading  some 
matters  of  deduction  on  behalf  of  tlie  defendant,  when  an  objection 
was  taken  to  the  plea,  on  the  ground  that  some  articles,  set  forth 
in  the  allegation,  were  contradictory  to  admissions  that  had  been 
made  in  the  answers  of  the  defendant. 

.  Judgment. — Sir  William  Scott. — This  b  a  defensive  allegation,   j^th  Ftb:  1 809« 
in  a  suit  for  tithe  demanded  for  several  years  past :  on  that  ac- 
count some  indulgence  is  required,  in  consideration  of  the  diffi- 
culty of  making  as  exact  a  return  in  his  answers,  as  might  other- 
wise be  expected  to  be  given  by  the  party  himself,  who  now  offers 
this  allegation.     Th^re  would  be  equity  in  that  mode  of  reason- 
ing, if  the  delay  had  not  originated  in  similar  conduct  imputable 
to  the  defendant,  and  there  is,  I  think,  ground  for  that  imputa* 
iion.    The  defendant  had  stood  for  many  years,  and  still  stands 
now  before  the  Court,  asserting,  that  no  profit  whatever  was 
made  of  the  mill.    If  that  was  so,  there  would  be  no  ground  foi^ 
imputing  laches  to  the  Clergyman,  that  he  did  not  sooneif  agitate 
the  question,  as  it  could  not  be  expected  that  he  would  sue  for 
nothing.    It  has  been  said,  that  no  demand  was  made  before 
1805.    It  is  not  probable  that  the  mill  should  not  produce 
some  profit.    Looking  at  the  opposition  now  made,  the  Court 
cannot  but  suppose  that  it  was  owing  to  some  intimation  of  the 
same  sort,  that  there  had  been  so  long  a  forbearance  of  the  for« 
mer  demand.     It  is  true,  that  causes  of  this  description  are 
usually  determined  on  the  libel  and  the  answers  of  the  parties* 

as 
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>f  corn,  ground  at  the  mill  during  this  period  of 
cuMEff.      years,  and  the  tithe  that  is  stated  to  be  due:  cer- 
tain deductions  are  claimed,  but  on  which  there 
is  now  no  dispute. 

The 


7ik  i>«aa9ia 


as  ttie  demands  are  usually  for  titbes  of  small  value,  and  it  is  de- 
sirable to  discourage  expensive  proceedings  as  to  tbe  proof.  FT 
tbe  party  bad  stood  on  bis  answers,  tbey  would  ba«>e  been  de^ 
cSi^iTe»  but  be  bas  not  so  done,  ^n  all^tion  isoflbred,  «id  tbe 
Cimrt  is  certainly  disposed  to  bold,  tbat  any  variation  firom  tbe 
answers  is  not  admissible,  unless  some  very  satisfactory  reason 
can  be  given  for  it,  tbat  may  convince  tbe  Court  tbat  tbe  matter 
bad  escaped  ibe  recollection  of  tbe  party,  and  for  reasonable 
«ause.  In  tbe  present  case,  wbicb  must  necessarily  depend  on  a 
recurrence  to  several  years  past,  tbere  may.  be  reason  for  tbe 
indulgence  wbicb  is  prayed.  But  tbe  Court  will  exercise  it, 
keeping,  at  tbe  same  time,  strict  watcb  on  tbe  otber  parts  of 
tbe  proceedings,  that  they  may  not  run  into  more  length  and  ex- 
pence  than  is  necesf  ary. 

As  to  tbe  causes  assigned  why  in  a  mill,  consisting  of  six  pair  oT 
stones,  four  only  are  worked,  they  are  unnecessary  to  be  pleaded,  and 
may  lead  to  an  oppressive  quanuty  of  evidence ;  and  tbe  fiurt  tbat  a 
larger  capital  would  be  required  than  is  employed,  on  account  of 
the  decline  of  the  mealing  business,  is,  as  &r  as  regards  the  quantum 
of  capital,  a  fact  entirely  within  their  own  knowledge.     If  the  fiu:t 
appears,  tbat  no  more  than  four  pair  are  worked,  the  Court  will 
readily  presume,  that  it  is  done  for  a  good  cause,  and  that  they  use 
as  many  as  they  conveniently  can.  That  article,  therefore^  must  be 
amended  under  these  observations.  The  second  article,  which  relates 
to  the  quantity  of  corn  ground  at  the  mill,  during  the  several  periods 
for  which  tithe  is  clidmed,  is  not  objected  to.    Tbe  third  article 
states,  that  they  have  other  occupations,  as  mealmen  and  ^Eumers, 
and  have  not  kept  the  accounts  separate ;  so  that  it  is  impractica- 
ble for  them  to  state  the  exact  account  of  each.    This  is  inadmissi- 
ble in  its  present  form.    The  parties  must  produce  as   exact  an 
account  as  they  can  ;  if  there  is  any  difficulty,  it  is  occasioned 
by  themselves,  and  it  is  not  sufficient  for  them  to  plead,  that 
they  mix  their  different  occupations  together,  so  as  to  make  it 
impossible  to  accoimt.    The  next  article  relates  to  hired  store- 
bouses.    This  expence  may  be  charged,  as  common  to  all  mills ; 
ance,  I  presume^  it  belongs  necessarily  to  the  trade  to  ke^  the 
grain  of  different  parties  distinct.    I  may  be  mclmed  t6  allow 
something  fof  these  sheds  and  bams,  if  they  can  shew  tbat  tbey 

were 
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The  only  question  on  which  it  is  further  neces- 
sary that  the  Court  should  give  any  opinion,  is  the 
matter  of  costs.  These  are  subject  to  the  discretion 

were  obliged  to  hire  them ;  though  I  observe,  that  no  amount  of  ea^ 
pence  is  stated  in  the  article.  The  next  article  pleads  expences 
of  shops  at  Hertford^  though  the  precise  deduction  is  not  stated. 
I  will  not  reject  this  artiole  in  the  present  stage.  The  next 
relates  to  oil,  coals,  fuel,  and  other  minor  expences,  which  are 
not  necessary  to  be  pleaded,  as  every  body  must  know,  that  the 
mill  cannot  go  on  without  them.  Another  article  states,  that  from 
the  ancient  structure  of  the  mill,  more  men  are  necessary  to  be 
employed.  This  history  is  not  material,  as  the  Court  will  give 
the  parties  credit  for  not  employing  more  men  than  are  redly 
wanted ;  the  Court- will  presume,  that  they  are  men  of  prudent  con- 
duct in  their  trade.  The  9th  and  10th  articles  plead  the  books  of 
accounts,  which  will  be  very  burdensome  to  theother  party  in  taking 
a  copy.  It  b  usual  to  exhibit  a  schedule  of  the  articles  charged, 
which  must  be  done  in  the  present  case  ;  and  I  reject  the  books. 
The  next  pleads  that  the  mill  is  old ;  that  it  was  built  in  1723, 
and  is  in  want  of  continual  repairs ;  and  that  j£:700  had  been  ex- 
pended upon  them.  In  proof  of  this  averment,  an  account  is  pro- 
duced,  which  amounts  to  j^500.  I  should  not  limit  the  party  to 
the  exact  sum  mentioned  in  the  answers,  but  give  them  the  bene- 
Bt  of  the  expenditure  for  so  much  as  may  be  satisfactorily 
proved.  The  1 3th  article  pleads  parochial  rate^,  and  high- 
way  rates;  that  as  to  the  highway  rate,  the  service  has  been 
done  by  composition  paid ;  it  is  described  as  a  personal  ser- 
vice, and  that  payment  is  made  only  by  those  who  have  not 
horses  and  carts  to  do  the  required  work.  I  will  not  decide  on 
this  point  at  present,  though  I  am  not  clear,  that  such  an  item 
might  not  be,  ground  of  objection  and  deduction.  I  will,  how- 
ever, intimate  an  opinion,  that  if  the  rate  is  merely  a  personal 
service,  it  is  not  to  be  allowed.  The  window  tax  and  house  tax 
ore  not  connected  with  the  profits  of  the  mill  necessarily,  as 
pleaded ;  they  seem  to  refer  to  the  dwelling-house  which  the 
parties  must  have,  and  the  terms  are  to  be  taken  in  their  usual 
acceptation.  If  this  deduction  is  insisted  on,  the  article  should  be 
reformed,  to  the  effect  of  alleging,  that  the  tax  is  paid  for  the  mill. 
There  Ls,  lastly,  a  charge,  that  if  the  part  ies  kept  a  foremai^,  they 
should  pay  him  j^lOO  per  annum,  but  that  they  do  the  business 
themselves.  Other  millers  may  choose  to  keep  a  foreman,  but  the 
necessity  of  detei  mining  upon  a  deduction  of  that  kind,  does  not 
exist  here,  as  it  is  not  an  actual  disbursement,  the  parties  here  doing 
their  own  work.    Under  these  observations,  I  admit  this  allegation. 

L   L  of 


Laodxn  v. 
RoBiNioM  md 
Grbcn. 
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laamii  ».  of  tlie  Court,  to  be  exercised  on  the  nature  ef  the 
oiuiBM.  suit,  and  the  conduct  of  the  parties  in  it.  The 
general  rule  is,  that  such  a  party  is  entitled  to  costSt 
unless  they  are  forfeited  by  his  misconduct.  At 
the  same  time,  there  are  other  circumstances  which 
are  fit  to  be  taken  into  consideration,  which  m^^t 
render  it  a  matter  of  peculiar  delicacy,  in  the 
present  case,  to  make  any  tender.  Tithes  had 
not  been  demanded,  as  it  is  presumed,  within  the 
memory  of  man ;  they  certainly  had  not  been  by 
the  present  Vicar,  which  led,  almost  uaavoidaUy, 
to  the  suit  Seccmdly,  there  is  the  obscurity  in  the 
endowment,  which  must  have  contributed  to  the 
determination  of  the  party  to  take  the  judigneiit  of 
the  Court.  These  circumstances  would  reader  tfie 
ordinary  obligation  of  making  a  tender  peculiarly 
difficult ;  and  though  the  Court  is  of  cfimom^  thtt 
the  Vicar  on  the  whole  is  entitled  to  the  tithe%  It 
throws  out  these  observations,  wishing  that  the 
parties  would  come  to  some  amicable  agreement 
under  the  advice  of  counsel.  If  that  cannot  be 
effected,  I  must  give  my  opinion  absolutriy  ou  thu 
point.  It  will,  however,  be  very  satisfactmy  to  the 
Court,  if  this  recommendation  should  be  adopted. 


On  14th  December  the  Court  gave  costs 
rally  ^  but  directed  them  to  be  taxed  moderat^, 
taking  off  the  expences  of  the  defendant  cm  tk 
examination  of  witnesses  on  the  last  allegation. 


4:>r.^  :>.:AJ^.P  EN  D  IX..  ^       'U:.  \.'.^ 

T^;'5^||0^.^f  ;^  fax  th^i^|ig,vf  iheAl^af  .^: 

33 

vh  ^  J^S^i  couvened  fpr .  Gprfa  Glory,  {^rael^  FreedoBV . .  i 
'^    .Peace,  Aid  Srfety, 

,  iTbe.  ^^i|fi|ble  'Petition  pf  Johanna  Cartwright,  Widow,  ,aad    ,  < 

^Ebenezer^CartwrijBiht,  her  Son,  free-born  of  England,  and 
'^^  *  no^lfitihiittAnts  ot  th6  dty  of  Amsterdam, 

v«*^'»>jfi «.    -.•-; .  '■'  '■    •  •'  '•< 

Humbly  sfaewetb, 
n^IfAT  ^ftrnr  Petitioners,  being  conversant  in  that  city  witji  and  .* 
idib^it  }$imff  ii bhKlVi  raee,  Oalled  Jewa,  and  growing'^-'  ^  * 
8iblf4f  4i^  fatiff'MMTet  and  ohunoim  against  Um  iiltfeleraMtt  - 
crue)^^,ti^  (Hy.Knglia^nation,  eseicisad  agabat  than  by  that  ^   ) 
(and  other)  inhumane  exceeding  great  massacre  of  them,  in  the 
reign  of  Richard  the  Second,  King  of  thb  hmd,  and  their  banish- 
ment ever  since,  with  the  penalty  of  death  to  be  inflicted  upon 
any  tmttjBly  ffitttm  itfto  this  land  t  thM  by  disconite  vA^bT  thdia,^ 
and»4|ij(iga  filMWal  tf  their  PM[^et%  both  tfaay  and  we  find,  thaii^U . 
the  time  of.|h^7^faU  dmreth  nigh ;  whereby  they  togetlwr  willi-, 
us  shall  ^me  to  Jmow  the  Emanuel,  the  Lord  of  life,  light,  and 
glory,  evten  as  we  ai^  now  known  of  him ;  and  that  this  nadon  of 
England,  with  the  inhabitants  of  the  Netherlands,  shall  be  the 
first  and  readiest  to  transport  Israel's  sons  and  daughters,  m  their 
ships,  to  the  hmd  promised  to  their  forefathers,  Abraham,  Israel, 
and  Jacob,  for  an  everlasting  inheritance. 

For  the  glorious  manifestation  whereof,  and  pyous  means  there* 
unto,  your  Petitioners  humbly  pray,  that  the  inhumane  cruel  sta- 
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tute  of  banishment,  made  against  them,  may  be  repealed,  and 
they,  under  the  Christian  banner  of  charity  and  brotheriy  love, 
may  again  be  received  and  permitted  to  trade  and  dwell  amongst 
you  in  this  land,  as  now  they  do  in  the  Netherlands.  By  wludi 
act  of  mercy,  your  Petitioners  are  assured  of,  the  wrath  of  God 
will  be  much  appeased^towards  you  for  their  innocent  bloodshed ; 
and  they  thereby  duly  enlightened  in  the  saving  knowledge  of  him, 
for  whom  they  look  daily,  and  expect,  as  their  King  of  Eternal 
Glory,  and  both  their  and  our  Lord  God  of  Salvation  (Christ 
Jesus).  For  the  glorious  accomplishing  whereof  your  Petitionen 
do  and  shall  ever  address  themselves  to  the  true  peace,  and  pray. 

Officers  of  the  Army^  under  the  command  of  his  Ejxellency 
Thomas  Lord  Fair&x,  at  Whitehall,  on  January  5th,  and  fieivour- 
ably  received,  with  a  promise  to  take  it  into  speedy  consideration, 
when  the  present  more  public  afisdrs  are  dispatched.— Collection 
of  Peonphlets,  Bri.  Mus.  No.  403.  art  17. 


No.  2. 
At  the  Court  at  Whitehall,  1 1th  February  1673. 
Present,  the  King*s  most  Excellent  Majesty  in  Ccmneil. 

.  UPON  the  petition  of  Abraham  Delivera,  Jacob  Franco  Mendex, 
Abraham  de  Porto,  and  Domingo  Francia,  on  behalf  of  themselves 
and  others,  the  J^ws  trading  in  and  about  the  city  of  London, 
setting  forth,  that,  in  the  year  1664,  upon  their  humble  petiuon, 
his  Majesty  was  pleased  to  declare,  that  they  might  promise 
thems^ves  the  effects  of  the  same  &vour  as  forqaerly  they  bad,  ao 
long  as  th^y  demean  themselves  peaceably  jmd  quietly,  and  with- 
out scandal  to  the  government;  that  although  the  Pletitionert 
have  so  behaved. themselves  ever  since,  yet, they  wfere  last  quarter 
sessions,  indicted  of  a  riot  at  Guildhall,  for  meeting  tog^th^  for 
thq  exercise  of  their  region  in.Duked  Place  ;  and  the.  bill  ^ms 
found  against  them  by  the  Grand  Jury.  Andtpraying  hisMtijestj 
woul4  ^^  pleased  to  permit  them,  during  their  stay  here,  ta  lesp 
the  fruits  of  his  accustomed  clemency,  or  give  them  a  convenieiit 
time  to  withdraw  their  persons  and  estates  into  parts  beyond  the 
seas.    His  Ms^esty  in  council  taking  tliis  matter  imo  consider- 

atioD, 


AFPENDK. 

ation»  was  this  day  pleased  to  order,  and  it  is  hereby  ordered, 
that  Mr,  Attorney  General  do  stop  all  proceedings  at  law  against 
the  Petitioners,  who  have  been  indicted  as  aforesaid,  and  do 
provide  they  may  receive  no  further  trouble  in  this  behalf. 


At  the  Court  of  Whitehall,  13th  November  1685. 

Present,  the  King  s  most  Excellent  M^esty  in  Council. 

UPON  reading  this  day  at  the  board  the  petition  of  Joseph 
Henriques,  Abraham  Delivera,  and  Aaron  Pacheco,  overseers  of  the 
Jewish  synagogue,  and  the  rest  of  the  Jewish  nation,  setting 
forth,  that  his  late  Majesty,  of  blessed  memory,  having  found  the 
Petitioners  and  their  nation  ever  faithful  to  the  government,  and 
ready  to  serve  him  on  all  occasions,  was  pleased,  in  February 
1 673,  to  signify  his  royal  pleasure,  that  whilst  they  continued 
quiet,  true,  and  faithful  to  the  government,  they  should  enjoy  the 
liberty  and  profession  of  their  religion,  which  they  accordingly 
peaceably  exercised  till  Michaelmas  Term  last ;  that  several  writs 
out  of  the  King's  Bench,  on  the  statute  made  in  the  23d  year  of 
Queen  Elizabeth,  had  been  taken  out  against  forty-eight  of  the 
Jewish  nation,  by  one  Thomas  Beaumont,  and  thirty-seven  of 
them  arrested  thereupon,  as  they  were  following  their  occasions 
on  the  Royal  Exchange,  to  the  great  prejudice  of  their  reputation 
both  here  and  abroad ;  and  therefore  praying  his  Majesty  to  permit 
and  suffer  them,  as  heretofore,  to  have  the  benefit  of  the  free 
exercise  of  their  religion,  during  their  good  behaviour  towards 
his  Majesty's  government.  His  Majesty,  having  taken  this  matter 
into  his  royal  consideration,  was  pleased  to  order,  and  it  is  hereby 
accordingly  ordered,  that  his  Majesty's  Attorney  Creneral  do  stop 
all  the  siud  proceedings  at  law  against  the  Petitioners ;  his 
Majesty's  intention  being,  that  they  should  not.be  troubled  upon 
this  account,  but  quietly  enjoy  the  free  exercise  of  their  religion, 
whilst  they  behave  themselves  dutifully  and  obediently  to  his 
government. 

W.  Bridgeman* 
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The  foUowing  Extracts  are  taken  from  the  Horae  Biblics,  ButkrV 

Works,  vol.  i.  c.  1.  s.  3. 

"  NOTWITHSTANDING  the  destruction  of  the  city  of  Jem- 
*'  salem,  a  large  portion  of  the  Jews  remained,  or  e8tri>iished 
**  themselves,  in  Judaea.  By  degrees  they  formed  themselves  into 
**  a  r^ular  S3rstem  of  government,  or  rather  subordination,  con- 
*'  nected  with  the  various  bodies  of  Jews  dispersed  throughout  the 
**  world.  They  were  divided  into  the  Western  and  Eastern  Jews. 
"  The  Western  were  those  who  inhabited  Egypt,  Judaea,  Italy, 
"  and  other  parts  of  the  Roman  Empire.  The  Eastern  were 
"  those  that  were  settled  in  Babylon,  Chaldaea,  and  Fersia.  The 
'*  head  of  the  Western  Jews  was  known  by  the  name  of  Patriarch; 
"  the  head  of  the  Eastern  Jews  was  called '  Prince  of  the  Copftmiy.' 
**  The  office  of  Patriarch  was  abolished  by  the  imperial  laws 
"  about  the  year  429,  from  which  time  the  Western  Jews  were 
*'  solely  under  the  rule  of  the  chie&  of  their  synagogues,  whom 
they  called  Primates. 

The  Princes  of  the  Captivity  had  a  longer  and  a  more  splen- 
did away.  They  resided  at  Babylon  or  Bagdad,  and  exercised 
their  authority  over  all  the  Jews  who  were  established  there  or 
*'  in  the  adjacent  country,  or  in  Assyria,  Chaldaea,  or  Fnthia. 
**  They  subsisted  as  late  as  the  twelfth  century. 

"  In  the  midst  of  their  depression  and  calamities,  the  Jews 
were  attentive,  in  some  measure,  to  their  religion  and  language. 
With  the  permission  of  the  Romans,  they  established  academies ; 
**  The  most  famous  were  those  of  Jabn^  and  Tiberias.  About 
**  the  reign  of  Antoninus  Pius,  Rabbi  Jehuda  Hakkadosch  pub- 
"  lished  a  collection  of  Jewish  traditions,  called  the  Idjsna,  the 
style  of  which  seems  to  shew,  that  their  attempts  to  restore 
their  language  had  not  been  unsuccessfrtl.  A  Liatin  translation 
of  it  was  published  by  Surenhusius,  at  Amsterdam,  1 698 — 1 713, 
in  six  parts,  or  volumes,  folio.  As  a  supplement  to  this,  the 
first  Gtemara  was  written,  for  the  use  of  the  Jews  of  Judaea, 
whence  it  is  called  '  the  Gemara  of  Jerusalem.*  Tlie  style  of 
it  is  so  abrupt  and  barbarous,  that  the  most  profound  Hebraists 
almost  confess  their  inability  to  understand  it.  After  the  death 
**  of  Antoninus  Pius,  a  fr^esh  persecution  broke  agasast  ^hem, 
**  and  they  were  expelled  frt>m  their  academies  within  the  Rdtoan 
**  Empire.    The  chief  part  of  them  Aed  to  Babylon,  amd  the 
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neighbouring  countries^  and  there,  about  the  fifth  century, 

*'  published  what  is  called  the  second  or  Babylonish  Gemara,  ex- 
ceeding the  former  in  barbarism  and  obscurity.  A  translation 
of  it  was  begun  in  Gennany,  by  Rabe.    The  Misna,  and  the 

**  two  G^emaras,  formed  what  is  called  the  Talmud ;  and  the  idiom 

**  of  this  collection  is  called  the  Talmudical.    It  is  used  by  many 

"  of  their  writers.    About  the  year  1038,  the  Jews  were  expelled 

**  from  Babylon. 
**  Some  of  the  most  learned  of  diem  passed  into  Africa,  and 

"  thence  into  Spain.  Great  bodies  of  them  settled  in  that  king- 
dom. They  assisted  the  Saracens  in  their  conquest 'bf  it. 
Upon  that  event,  an  intimate  connexion  took  place  between  the 
disciples  of  Moses  and  the  disciples  of  Mahomet.  It  was  ce- 
mented by  their  common  hatred  of  the  Christians,  and  subsisted 

"  till  their  common  expulsion. 
**  This  is  one  of  die  most  brilliant  epochs  of  Jewish  literature, 

"  from  the  time  of  the  destruction  of  Jerusalem.  Even  in  the 
darkest  ages  of  their  history,  they  cidtivated  their  language  with 
assiduity,  and  were  never  without  skilful  grammarians,  or  subtle 

**  interpreters  of  Holy  Writ.    But  with  respect  to  die  period  we 

<*  are  speaking  of,  it  was  only  during  their  union  widi  the  Sara- 

**  cens,  and  under  the  Caliphs  of  Bagdad,  that  they  ventured  into 

"  general  literature,  or  used,  in  their  wridngs,  a  foreign,  and 

"  consequendy,  in  their  concepdpns,  a  profiine  language.*' 
Vn.  4.    The  religious  tenets  of  the  Jews   are  thirteen  in 

number ;  amongst  which  are,  viz. : 

*'  8th.  I  believe,  with  a  perfect  &ith,  that  all  the  law,  which  at 

"  this  day  is  found  in  our  hands,  was  delivered  by  God  himself  to 
our  master  Moses.     (God  s  peace  be  with  him.) 
9th.  I  believe,  with  a  perfect  faith,  that  the  same  law  is  never 

"  to  be  changed,  nor  any  other  to  be  given  us  of  God,  (whose 

*'  name  be  blessed*) 

"  10th.  I  believe,  with  a  perfect  faith,  that  God  (whose  name 

*'  be  blessed),  understandeth  all  the  works  and  thoughts  of  men ; 

**  as  it  is  written  in  the  prophets.  He  fi&shioneth  their  hearts  alike; 

«'  He  understandeth  all  their  works. 

"  11th.  I  believe,  with  a  perfect  fiuth,  that  €rod  will  recom- 

**  pense  good  to  them  who  keep  his  commandments,  and  will 

"  punish  them  that  transgress  them. 
"  12th.  I  believe,  with  a  perfect  fiftith,  that  the  Messiah  is  yet 

"  to  come ;  and  although  he  retard  his  coming,  yet  I  will  wait 

**  for  him  till  he  come. 
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<*  Idth.  I  believe,  with  a  perfect  faith,  that  the  dead  ^ail^  bte 
"  restored  to  life,  whcin  it  shall  seem  fit  unto  God  the  Creator, 
**  (whose  name  be  blessed,  and  memory  celebrated,  woiid  withoilt 
"  end.    Amen.)** 

VIL  5.  The  doctors  and  teachers  of  the  Jews  have  been  dis- 
tinguished bj  difierent  appellations. 

Those  employed  in  the  Talmud  were,  from  the  high  authority 
of  their  works,  among  the  Jews,  called  Aemouroim,  or  Dictaton. 
They  were  succeeded  by  the  Seburoiin,  or  Opimonists,  a  name 
given  them  from  the  respect  which  the  Jews  had  for  tfaeur  opinibni, 
and  because  they  did  not  dictate  doctrines^  but  inferred  opinions 
by  disputation  and  probable  arguments.  These  were  succeeded 
by  the  C^eonim,  or  the  Excellent,  who  recdived  their  name  horn 
the  very  high  esteem,  and  even  veneration,  in  i^ch  diey  are  held 
by  the  Jews.  They  subsisted  till  the  destruction  of  the  academies 
of  the  Jews  in  Babylon  by  the  Saracens,  about  the  year  1038. 
fVom  that  time  the  learned  among  the  Jews  have  been  caDed 
Rabbins,  or  the  Masters. 

It  is  seldom,  that  a  Jew  applies  himsdf  to  profene  litera- 
ture. Even  %he  lawfulness  of  it  has  been  generally  ques- 
tioned. Some  have  greater  respect  than  others  for  the  Talmu- 
dical  doctrines.  In  consequence  of  using  in  hb  writings  mnde 
free  expressions  concerning  them,  a  violent  storm  was  raised 
against  Maimonides.  Kimchi,  and,  generally  speaking,  all  the 
Spanish  and  Narbonnese  doctors  took  part  with  bimi ;  ^e  others, 
led  on  by  R.  Solomon,  the  chief  of  the  sjrnagogue  of  MonqpeDief, 
opposed  him  —  bodi  parties  were  equally  violent,  and  the  syna- 
gogues excommunicated  each  other.  This  dispute  commenced 
about  the  middle  of  the  twelfth,  and  lasted  till  nearly  the  thir- 
teenth century.  But  the  great  distinction  of  the  Jewii^  Rabbins 
is  that  of  the  Tanaits  or  Rabbanigts^  and  Caraites,  The  first  are 
warm  advocates  for  the  traditionary  opinions,  generally  received 
among  the  Jews,  pardcularly  those  of  the  Talmud,  and  for  die 
observation  of  several  of  the  religious  ceremonies  and  duties, 
not  enjoined  by  the  law  of  Moses  :  l^e  others  absolutely  reject 
all  traditionary  opinions,  and  hold  all  rites  and  duties  not  en- 
joined by  the  law  Of  Moses,  to  be  human  institutioDs,  with  which 
there  is  no  obligation  that  a  Jew  should  comply. 


AITBNIHX.  7 

No.  4. 

LINDO  i).  BEUSARIO.~Vid.  swpri,  p.  21 6. 

Judgment  m  the  Omrt  of  Arches. 

Sir  William  Wynne. — This  is  a  suit  of  jactitatioh  brought  amNov.  1796. 
originally  in  the  Consbtory  Court  by  Miss  Lindo,  a  minor,  or 
rather  by  her  guardian,  against  Mr.  Mendes  Belisario. 

The  cause  commenced  by  a  dtation  which  bears  date  the 
28th  oT  November  1793,  —  a  libel  was  admitted,  without  oppo^ 
sition,  pleading  the  jactitation.  Ah  allegation,  justifying  the 
jactitation,  iVas  admitted  on  the  part  of  Mr.  Belisario,  and  kn 
allegation  in  reply,  on  the  part  of  the  minor,  was  given  in.  Upon 
these  pleas,  and  the  evidence  taken  upon  them,  the  cause  was  heard 
in  the  Consistory  Court  of  London,  on  die  4th  August  i  795 ;  when 
the  Judge  of  that  Court,  by  his  interlocutory  decree,  pronounced 
that  Aaron  Mendes  Belisario  had  failed  in  the  proof  of  hid  alle^ 
gadon,  and  that  the  smd  Esther  Lindo,  spinster,  was  not  his  wife^ 
From  that  sentence  the  present  appeal  is  brought. 

A  very  singular  case  it  most  undoubtedly  is,  in  which  an  Eccle- 
clesiastical  Court  b  called  upon  to  pronounce,  and  ha&  pronounced^ 
upon  the  validity  of  a  marriage  between  a  Jew  and  Jewess,  cele*- 
brated  according  to  the  rights  of  the  Jewish  religion.  The  only 
instance  within  my  memory,  which  goes  a  very  considerable  way 
back,  in  which  a  Jewbh  marriage  was  at  all  put  in  issue  in  any 
Ecclesiastical  Court,  was  that  which  came  before  the  Prerogative 
Court  in  the  year  1794,  in  the  case  of  Figevena  and  Siheira 
against  Alvarez  *.    That  was  an  interest  cause.     It  was  a  ques^ 

tion; 

....■■■  >   I      'i        .       ■  ■ 

*  On  admission  of  a  libel,  pleading  *'  a  marriage  between  Jewi,  according  to  the 

«  rites  and  ceremonies  of  the  Jewish  religion,**  Dr.  Harris  and  Dr.  Laurence  ob- 
jected. That  persons  coming  before'the  Ecclesiastical  Court  to  claim  any  right  by 
marriage,  under  that  jurisdiction,  must  shew  the  marris^e  to  have  been  agreeably  to 
the  rites  and  ceremonies  of  the  Church  Christian.  That  it  was  so  decided  in  Haydop 
V.  Gould,  Prerog.  and  affirmed  in  the  Delegates,  1  Salk.  p.  119.  That  thei'e  had 
been  another  case  also,  Hutchinson  v.  Brooksbonk,  Levins,  376.  of  a  person  sued 
for  fomicatioo,  where  there  had  been  a  marriage  in  a  conventicle,  and  in  which  there 
was  a  motion  far  prohibition,  on  which  the  court  of  common  law  never  finally  deter- 
mined* That  the  same  principle  held  as  to  Jewish  marriages,  and  there  was  a 
clause  in  St.  6  &  7  Will,  tc  Mary,  ch.  6.  s.  5,  7>  and  8.  respeaiog  Quakers, 
Papists,  Jews,  or  any  other  persons  who  shall  cohabit  and  live  together  as  man  and 
wife,  and  be  thereby  liable  to  pay  the  several  and  respective  dunes  payable  on  mai^ 
riages,  fee.  **  That  nothing  herein  conuincd  shall  be  construed  to  make  good  or 
<*  effectual  in  law  any  such  marriage  or  pretended  marriage,  but  they  shall  be  of 
**  the  same  force  and  virtue^  and  no  other,  as  they  would  have  been  if  this  acthi^d 
'*  ne^cf  been  made."    That  it  might  have  been  sufficient  perhaps  to  have  pleaded 
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LiMDo  V,      ^0^  ^^^  should  be  entitled  to  the  property  of  the  party  de- 
BBtiBARio.    ceased  ?    The  person,  who  appeared  before  that  Court,  uiged 
"■  himself  to  be  the  legitimate  son  of  the  person  whose  property 

was  disputed,  which  was  disputed  by  others :  •—  though  the  cir- 
cumstances of  that  marriage  were  pleaded,  yet  it  came  to  no 
•  sentence,  because  the  parties  agreed*  No  Jewish  marriage  has 
come  before  this  Court  at  all,  except  that.  I  was  not  aware  of 
the  instance,  which  Dr.  Swabey  has  mentioned  torday,  of  Andreas 


the  oirniiig  and  acknowledgment  of  the  parties,  and  the  marriage  miglit  tben  hate 
been  taken  on  the  ground  of  presumption  or  repute,  but  that  if  the  actual  marriage 
was  pleaded,  it  must  be  such  a  marriage  as  was  agreeable  to  the  ritea  of  the 
dmrch  of  England. 

In  support  of  the  allegation.  Sir  William  Soott  and  Dr.  Nidioll  eiibmitted,  that 
this  was  the  6rst  time  that  the  principle  had  been  maintained,  that  Jewe  cannot  cek- 
hiate  marriages  otherwise  than  according  to  the  rites  of  the  Chrietian  chorefa.  The 
peculiar  and  fundamental  teneu  of  their  religion  were  adverse  to  their  use  of  the 
rites  of  the  Christian  church,  and  distinguished  their  case  materiallj  from  Dissent- 
en,  who  scknowledged  the  ssme  fundamental  doctrines,  snd  did,  occssionally,  fre* 
quent  the  serrioe  of  the  church.  As  to  Quakers,  the  question  had  ntrer  been 
fivmallj  decided.  But  as  to  Jews,  it  was  unreasonable  to  maintain,  that  their  mar- 
riages according  to  their  own  rites  should  not  be  Tslid.  Thej  had  euted  always 
as  a  separate  community,  and  in  some  reelects  on  the  footing  of  aliena,  and  were 
entitled  to  have  thehr  marriages  tried  bj  their  own  kw.  Acts  of  par&mett 
had  recognised  this  principle  in  declaring  that  the  marriage  act  shouU  not  extend 
to  Jews.  If  no  Jewish  marriage  could  be  good,  in  sll  cases  of  intestacy  die 
Crown  would  succeed  to  the  effects,  which  had  never  been  maintuncd ;  that  the 
very  silence  on  thb  point  was  a  recognitbn  of  the  validity  of  such  marriage ;  and 
as  to  the  distinction  that  you  might  plead  the  acknowledgment,  but  not  the  ha  al 
marriage,  it  was  one  which  the  Court  would  not  sustain. 

Court.— -Sir  William  Wynne. — The  objection  taken  is,  ss  for  as  I  know, 
perfectly  novel.  I  do  not  recollect  any  case  which  I  can  name,  in  which  a  Jewidi 
marriage  has  been  pleaded ;  and  I  take  it  there  has  been  no  case,  in  which  s  Jew 
has  been  called  upon  to  prove  his  marriage.  If  there  had,  I  conceive  that  the 
mode  of  proof  must  have  been  conformable  to  the  Jewish  rites;  particularly  smce 
the  marriage  act,  which  lays  down  the  law  of  this  country  aa  to  marriages  by  benni  or 
licence,  for  all  marriages  had  according  to  the  rites  of  the  Church  of  £ngland,  and 
irith  an  exception  for  Jews  and  Quakers :  That  is  a  strong  recognition  of  the  vali&y 
of  such  marriages.  As  to  Dissenters,  there  is  no  such  exception,  and  no  one  would 
trust  to  the  rules  of  their  panicular  diasenting  congregations,  for  the  validity  of 
marriage.  The  comparison,  therefore,  between  the  Jews  and  Dissenters  does  not 
hold,  and  more  particulariy  in  this,  that  the  Jews  are  AntichritHan^  the  Dissenters 
Chiritlim,  Dissenters  marry,  and  Papists  marry,  in  the  church  of  England. 
In  Haydon  v.  Gould  the  marriage  was  according  to  their  own  inventkn,  and  the 
Prerogative  Court  refuaed  to  acknowledge  that  marriage.  Here  the  partice  are 
alleged  to  have  been  married  <*  according  to  the  rites  bf  the  Jewish  church.*'  And 
I  am  of  opinioa,  that  this  allegation  is  very  proper  to  be  admitted* 

T.  Andreas^ 
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t.  AndreaS)  which  passed  in  1 737 ;  where,  as  I  understand  the  state-      lindo  v. 

tnent,  there  was  a  suit  for  the  restitution  of  conjugal  rights  brought    bbhsaeio. 

by  a  Jewess  agunst  her  husband,  and  the  libel  was  opposed  upon  *"""*'""'*"* 

the  ground,  that  a  Jewish  marriage  was  not  a  matter  for  the 

jurisdiction  'of  the  Ecclesiastical  Court.    In  that  case  the  plea 

was  admitted,  but  it  does  not  appear  to  have  gone  any  further.* 

The  validity  of  the  marriage,  dier^ore^  might  not  have  come 

in  issue  at  all  in  that  case ;    because  the  person  who  brought 

that  suit,  insisted  that  there  had  been  a  Jewish  marriage,  and 

pleaded  the  fact,  that  the  plaintiff  was  the  wife  of  such  a  person. 

So  &r  as  it  went,    therefore,  the  Court  was  not  to  inquire 

whether  it  was  a  valid  marriage,  or  not ;   but  taking  the  &ct 

to  be,  as  you  always  do,  upon  the  admission  of  a  plea,  that  she 

was  the  lawful  wife,  she  desired  she  might  have  the  aid  of  this 

Coiurt,  calling  upon  her  husband  to  restore  her  conjugal  rights. 

The  Ecclesiastical  Court  was  the  only  one  they  could  apply  to. 


*  Consitt.  4  sess.  Nov.  24,  1757,  before  Dr.  Henchman.  Andreas  and 
his  Wife  were  both  Jews,  and  were  married  according  to  the  forms  of  the  Jewish 
lUtion  r  she  dted  him  to  answer  to  her  in  a  cause  of  restitution  of  conjugal  rights. 
On  adminion  of  the  iibelf  Dr.  Strahan  objected,  that,  as  thej  had  been  mar- 
ried accar(fing  to  the  forms  of  the  Jewish  nation,  and  not  of  the  Church  of 
England,  the  Court  could  take  no  notice  of  such  marriage,  and  she  could  not 
institute  such  a  cause  against  her  husband  in  the  Ecclesiastical  Court,  jtnd  the 
case  q/*  Green  v.  Green  was  cited,  where  a  Qiiaker  instituted  such  a  suit,  and  the 
libel  was  dismissed^  because' they  were  not  married  according  to  the  forms  of  the 
CliuTch  of  EngUnd.^The  Court  was  of  opmion,  however,  that  as  the  parties  had 
contracted  such  a  marriage,  as  would  bind  them  according  to  the  Jewish  forms,  the 
woman  was  entitled  to  a  remedy,  and  that  the  proceeding  would  well  lie,  and 
admitted  the  libel.— >In  1661  a  marriage  between  Quakers,  according  to  their  o%vn 
ceremonies,  was  held  valid  at  the  assises  at  Nottingham,  in  a  cause  of  ejectment, 
p.  49S.  Sewel's  Hist,  of  Quakers.— In  the  case  ofHarford  v.  Morris,  Mr.  Justice 
Willes  said,  that-  he  remembered  a  case  many  years  ago  upon  the  Circuit,  where 
a  Quaker  brought  an  action  of  Crim.  Con.  m  which  it  was  necessary  to  prove 
the  marriage.  The  oljection  was  taken,  that  he  was  not  married  according  to  the 
rites  of  the  Church  of  England,  and  the  point  was  argued ;  but  it  was  over- 
ruled ;  and  the  plaintiff  recovered  thereon.  In  Doc%son  v.  Haswell ,  Deleg.  1 780. 
There  was  suit  between  two  Quakers,  in  which  the  libel  pleaded  a  marriage  had, 
in  the  manner  usually  observed  by  those  of  their  religion,  by  the  public  declaration 
thereof  at  their  monthly  meetings  in  the  form  pleaded,  and  that  notwithsunding 
the  Defendant  had  refused  to  solemnise  and  consummate.  The  defendant  ad- 
mitted the  contract,  but  alleged  that  it  was  conditional.  There  had  been  two 
sentences  against  the  defendant  in  the  Consistory  of  Durham,  and  afterwards  at 
York.  It  does  not  appear  what  was  the  result  of  the  proceediogs  in  the  Dele- 
gates. 

The 
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LiKDo  V.      'The  Jews  areentiUed  to  civil  rights  of  every  Idad*  and  partidiibirly 

BBLisABio.     those  of  marrii^ ;  and  therefore  there  must  be  a  Couit  that  ahaU 

'  carry  those  rights  into  effeet,  as  well  as  the  ri^ts  to  |)pnQperty« 

It  does  not  appear  to  woe,  that  the  validity  of  the  marriage  woald 

have  Qome  in  question  at  all,  so  far  as  the  pleas  went. 

The  case  of  Green  v.  Green  *  was  a  case  of  a  Qoaker  woman 

bringing  a  suit  of  restitution  against  her  husbands    Hie  same 

ol]Jection  was  taken,  that  they  were  not  persons  married  in  such 

a  way  as  this  Court  would  reoogniae.    I  do  not  at  presoit  re- 

'    member  whether  that  suit  ever  came  to  a  sentence. 

This  is  the  first  cause,  therefore,  where  the  validity  of  a  Jewish 
marriage  has  been,  put  distinctly  in  Issue  in  an  Ecdesiastical 
Court.  That  being  the  case,  it  is  very  material  for  me  to  consider 
how  the  matter  comes  before  the  Court,  and  with  what  view, 
espedally  when  it  comes  directed  by  the  high  authority  which 
has  sent  it  to  these  Courts.  It  appears,  by  instruments  whidi 
are  annexed  to  each  of  the  allegations  given  in, '  that  the  pro- 
ceedings in  the  Consistory  Court  were  commenced,  in  pursuance 
of  an  order  made  by  the  Lord  Chancellor,  that  Abraham  De 
Mattos  Mocatta  should  institute  a  suit  in  the  Conastory  Court 
of  the  Bishop  of  London,  in  behalf  of  Esther  Lindo,  to  whom  he 
is  guardian,  to  try  the  validity  of  the  marriage  said  to  hmve  taken 
place,  between  her  and  Aaron  Mendes  Befisario.  It  is  fnrther  ;4eaded» 
that  thb  order  was  obtained  by  the  petition  of  the  Executors  of  the 
wills  of  the  Father  and  Mother  of  the  said  Esther,  and  the  Trus- 
tees of  a  sum  of  money  under  her  fiithers  will,  amounting  to 
about  i£^4,000 ;  that,  by  the  will  of  her  Mother,  the  interest  of 
certain  monies  is  to  be  applied  to  her  use,  imtil  she  attained  the 
'age  of  twenty-one,  or  day  of  her  marriage,  provided  she  manied 
with  the  consent  of  the  major  part  of  her  Mother's  Executors ; 
but  in  case  she  married  without  such  consent,  then  the  money  was 
to  go  to  her  issue,  and  in  default  of  such  issue,  to  be  divided  among 
the  other  daughters  of  the  Executrix.  It  has  been  further  slated  to 
the  Court,  that  Aaron  Mendes  Belisario  ^iras  a  person  in  low  cir- 
cumstances, and  that  it  was  a  very  improvident  match,  but  that 
he  insisted  she  was,  in  point  of  fact,  his  wife,  and  was  married 
to  him  on  the  26th  July  1793,  and  threatened  to  institute  pro- 
ceedings at  law  to  get  possession  of  her  person  and  property* 

Under  those  circumstances,  it  became  necessary,  before  the 
Couit  of  Chancery  could  stir  in  this  business*  so  as  to  make  any 


•  Vide  note,  supra,  p.  9. 

order, 
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order,  to  know  whether  there  had  been  a  marriage*  and  whether 
the  young  woman,  by  whose  guardian  this  suit  was  instituted, 
was  a  wUe  or  not.  That  is  the  question  to  be  determined; 
and  it  was  of  consequence,  because  it  further  would  arise, 
supposing  she  had  married  without  the  consent  of  the  executors, 
whether  she  was  legally  married  or  not?  In  order  to  determine 
this,  it  was  referred,  by  the  Lord  Chancellor,  to  the  Consbtory 
Court  of  London,  where  the  parties  were  domiciled.  The  reference 
must,  undoubtedly,  have  been  made  upon  the  analogy  of  courts, 
the  Court  knowing,  unquestionably,  that^  by  the  law  and  consti- 
tution of  this  country,  the  Ecclesiastical  Court  is  the  only  Court 
which  has  cognizance  of  marriages ;  but  it  was  without  considering 
more  particularly  what  the  persuasion  or  religion  of  the  parties  was. 
It  is  sent  to  the  Ecclesiastical  Court,  which  is  the  ordinary  juri^ 
diction  with  r^;ard  to  marriages,  but  decides  upon  very  diflRerent 
rules  and  grounds  than  those  upon  whidi  this  must  be  considered. 
In  marriages  between  ChrisUans,  the  Court  is  in  possession  of  the 
law  which  it  is  to  administer,  and  must  be  supposed  to  be  con- 
versant in  that  law ;  but  that  is  not  the  case  with  respect  to  the 
law  of  the  Jews.  The  Court  Christian,  as  it  is  called,  has  no 
power  upon  that  law  but  by  analogy.  It  came  to  the  Consistory 
Court,  and  the  Judge,  seeing  in  what  manner  it  was  brought, 
took  certain  rules  for  his  guide,  I  think  very  properly,  and  I 
shall  do  the  same.  The  rule  of  decision  must  necessarily  be 
different  with  respect  to  this  marriage,  from  that  which  it  would 
be  between  Christians^  I  must  attend  to  the  ground  upon  which 
it  was  determined,  and  the  reason  of  it  being  sent  from  the  Court 
of  Chancery,  which  was  to  know,  whether  the  ceremony,  which  took 
place,  constituted  a  good  marriage  ?  Perhaps  it  m^  be  said,  that 
it  might  be  as  well  tried  by  a  Jury  as  by  the  Ecclesiastical  Court ; 
but  as  it  comes  directed  by  the  High  Court  of  Chancery,  I  must 
inquire  as  well  as  I  can,  obtain  the  best  information  I  can,  and 
make  such  a  return  to  that  Court,  as  to  the  best  of  my  judgment 
is  right,  either  that  the  party  is  the  wife,  or  is  not  the  wife  of  Mr. 
Belisario :  — >  from  thence  concluding,  that  he  will  be  entitled  to 
her  fortune,  as  is  directed  by  the  will  of  her  mother,  supposing 
her  to  be  the  wife,  and  that  he  will  not  be  entitled  either  to  her 
person  or  property,  supposing  her  not  to  be.  That  is  the  question 
I  am  to  try,  whether  she  is  the  wife  of  Mr.  Belisario,  who  is  the 
party  in  thb  cause ;  and  if  I  find  that  he  is  not  entitled  to  the  rights 
of  a  husband  over  the  person  and  over  the  property  of  this  lady, 

as 
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LiNDo  V.      as  his  wife,  that  must  be  the  answer  wluch  this  Court  is  bound  to 
BBLI8ARI0.     return.    What  then  is  the  evidence  respecting  that  feet,  and  the 
eflfect  that  feet  would  have  among  persons  of  the  Jewish  religion, 
and  persons  best  able  to  tell  what  the  Jewish  laws  are  ? 

It  is  proved,  by  the  witnesses  examined  upon  Mr.  Belisario  s 
allegation,  that  the  sister  of  Esther  Linda  was  married  to  the 
brother  of  Aaron  Mendes  Belisario ;  that  the  parties  m  this  cause 
often  met  at  Jacob's  house,  and  that  an  intimacy  was  soon  con- 
tracted between  them ;  Esther  lando  bring  at  that  time  a  girl  c^the 
age  of  sixteen,  and  Mr.  Belisario  of  the  age  of  twenty-dx  or  twenty- 
seven.  TheWo  witnesses,  who  depose  to  the  feet  of  marriage  upon 
which  Mr.  Belisario  rests  his  case,  a^  to  its  being  a  valid  marriage, 
are  Lyon  Cohen,  who  is  described  as  a  tailor,  and  Abraham  Jacobs, 
residing  in  the  parish  of  St.  Mary,  Whitechapel.  He  says,  to  the 
6ih  article,  **  that  he  knows  and  is  intimately  acquainted  with  the 
*'  articulate  Aaron  Mendes  Belisario,  party  in  this  cause,  who  is  a 
**  Jew  of  the  Portuguese  nation,  and  the  Deponent  also  knows  the 
**  articulate  Esther  Mendes  Belisario,  formerly  Londo,  acting  by 
**  Abraham  deMattos  Moccatta,  her  guardian,  the  otiier  party,  who 
**  is  a  Jewess  of  the  same  nation.*'  To  the  14th  interrogatory,  he 
says,  **  that  being  intimate  with  the  said  articulate  Aaron  Mendes 
**  Belisario,  he  asked  the  Deponent,  about  three  or  four  days 
**  before  the  marriage  hereinafter  mentioned,  to  attend  and  be  a 
**  witness  to  his  marriage  ;  tiiat  the  Deponent  consented  thereto ; 
**  and  the  Friday  following  being  appointed  for  such  marriage, 
*'  which  was  the  26th  day  of  July,  he  also  desired  the  Deponent 
*'  to  ask  a  friend  of  his  to  be  the  other  witness  thereto,  the 
**  ceremony  of  such  a  marriage  among  tiie  Jews  requiring  two 
**  witnesses,  who  must  also  be  Jews ;  that  the  Deponent  accord- 
ingly, on  Uie  Thursday  the  25th  of  the  said  month  of  July, 
'*  asked  hb  fellow-witness,  Abraham  Jacobs,  with  whom  the 
Deponent  was  intimate,  to  go  with  the  Deponent  on  the  next 
morning  to  the  hoiuie  of  the  said  Jacob  Mendes  Belisario  in 
**  Little  Bennet  Street  aforesaid,  where  it  was  agreed  that  all  the 
parties  were  to  meet,  and  tiie^  said  ceremony  was  to  be  per- 
**  formed ;  and  the  sud  Abraham  Jacobs  having  consented 
"  thereto,  on  the  next  morning,  being  Friday  the  26th  day  of  July, 
*'  accompanied  the  Deponent  to  the  said  Jacob  Mendes  Belisario's 
'*  house  about  nine  o'clock  in  the  morning,  where  they  met  the 
'*  said  Aaron  Mendes  Belisario,  and  breakfasted  with  him  ;  that 
"  the  said  Jacob  Mendes  Belisario  and  his  wife  were  out  of 
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**  town  ;  and  after  that  they,  the  Deponent  and  the  aaid  Abraham      limdo  v. 
•*  Jacobs,  had  been  about  two  hours  or  two  hours-  and  an  half    p»''"ario. 
'<  at  the  house  of  the  said  Jacob  Mendes  fielisario,  the  articulate 
*'  Esther  Mendes  Belisario,  then  Lindo,  came-to  the  said  house, 
"  and  went  up  stairs  into  a  room  on  the  first  floor,  accompanied 
"  by  the  said  Aaron  Mendes  Belisario,  who,  a  short  time  after^ 
wards,  came  down  into  the  room  where  the  Deponent  and  the 
said  Abraham  Jacobs  were  waiting,  and  desired  them  to  walk 
"  up  stairs ;  that  they  accordingly  went  with  him  into  the  room, 
*'  where  the  said  Esther  Lindo  then  was,  and  they  were  then 
<*  introduced  by  him  to  her ;  and  after  a  little  ceremony  between     % 
'*  all  the  parties,  the  said  Aaron  Mendes  Belisario,  intending  to 
*'  proceed  with  his  marriage,  did,  in  the  presence  of  the  De- 
"  ponent  and  the  said  Abraham  Jacobs,  who  are  respectively 
Jews,  say  to  the  said  Esther  Mendes  Belisario,  then  Lindo,  at 
the  same  time  holding  a  ring  to  her,  **  Do  you  know  that,  by 
**  taking  this  ring,  you  become  my  wife  ?**  to  which  she  answered, 
'*  she  did ;   that  the  said  Aaron  Mendes  Belisario  then  said  to 
her,  "  Do  you  take  it  with  your  free  will  and  consent  ?**  to  which 
she  answered,  **  I  do ;"  or  they  then  expressed  themselves  in 
*'  words  to  that  effect ;  and  thereupon  the  said  Aaron  Mendes 
'*  Belisario  placed  the  said  ring  on  one  of  her  fingers  on  her  left- 
**  hand,  but  which  of  her  fingers  the  Deponent  does  not  re- 
'*  collect,"  nor  is  it  material  to  the  validity  of  such  marriage,  which 
she  tendered  and  held  out  for  that  purpose,  "  and  freely  and 
**  voluntarily  accepted  and  received  the  said  ring,  and,  at  the 
**  same  time   that   the    said  Aaron  Mendes  Belisario  put  the 
**  said  ring  on  the  said  Esther  Lindo*s  finger,  he  repeated  the 
"  Hebrew  words,*"  the  translation  of  which  we  have  in  another 
place,  "  and  after  such  ceremony  had  taken  place,  they,  the  said 
Esther  Mendes  ^lisario  and  the  said  Aaron  Mendes  Belisario, 
went  out  of  the  room,  and  the  Deponent  and  the  said  Abraham 
**  Jacobs  remained  there,  until  the  said  Esther  Mendes  Belisario 
went  away,  which  was  soon  after,  and  then  they,  accompanied 
by  the  said  Aaron  Mendes  Belisario,  went  out  of  the  house' 
together."    And  he  further  saith,  *<  that  he  looks  upon  and 
**  believes  the  said  marriage,  as  between  persons  professing  the 
**  Jewish  religion,  to  be  a  good  and  valid  marriage ;   and  the 
*^  Deponent  knows  of  several  marriages  under  similar  circum- 
**  stances,  which  are  held  atftdF  reputed  to  be  good  and  valid." 
This  is  confirmed,  I  think,  exactly  as  to  a]]  circumstances  that  are 
stated  by  Abraham  Jacobs,   the  other  witness.     Of  the  other 
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Liimo  V.      witneaws  examined  upon  Belsarioe  all^tion,  some  speak  to 

BKLisARio.    the  acquaintance  and  connenon  there  is  between  the  parUea, 

'  respecting  which  there  is  no  doubt  at  all ;  and  the  other,  as  to 

the  effect  which  such  a  ceremony,  which  is  proved  to  have  passed 

between  them,  has  by  the  Jewish  laws,  and  whether  it  is,  by  tiiat 

low,  to  be  considered  as  a  marriage  or  not. 

The  first  of  the  witnesses  examined  is  Mr.  IXAzeoedo :  he  says, 
he  is  reader  to  Uie  Portuguese  Jews  synagogue  in  the  city  of 
London,  and  is  well  acquainted  with  the  rites  and  ceremonies 
of  marriage  in  the  Jews*  religion,  as  handed  down  by  his 
**  ancestors.     That  having    read    the   Hebrew  words  written 
in  the  said  first  article,  which  he  liiHy  and  perfectly  under- 
stands,  he  cannot  take  upon  himself  to  say,  whether  such 
wordsf  being  repeated  by  a  Jew,  a  bachelor  of  the  age  of 
thirteen  yean  or  upwards,  to  a  Jewess,  a  spinster  of  the  age  of 
thirteen  years  or  upwards,  with  an  intent  to  contract  matrimon  j, 
and,  at  the  same  time,  delivering  to  the  said  Jewess  a  gold  ring, 
in  the  presence  of  two  credible  witnesses,  being  abo  Jews,  and 
the  said  Jewess  freely  and  voluntarily  recdvii^  and  accepting 
the  said  ring,  does  or  does  not  make  an  efiectual  and  valid  mar- 
riage ;  nor  can  he  take  upon  himself  to  depose,  whether  or  nM 
the  same  b  held  among  the  Jews,  or  persons  professing  the 
Jews*  religion,  or  universally  deemed,  reputed,  and  taken  to  be 
**'  a  good  and  valid  marriage,  by  the  High  Priest,  Chief  Rabbi,  or 
Archisynagogus,  and  the  Rabbies  or  Priests,  his  colleagues,  and 
by  persons  acquainted  with  the  rites  and  ceremonies  of  mar- 
**  riages  in  the  Jews'  religion  ;**  for  the  Deponent  saith,  **  the 
repeating  the  said  words  in  the  Hebrew  language,  and  the  de- 
livery of  the  ring  in  the  manner  pleaded  in  the  said  article,  forms 
a  part  of  the  nuuriage  ceremony  among  the  Jews,  and  is  called 
**  the  Kedushim,  without  which  it  is  not  a  marriage  in  the  Jews* 
**  religion  ;  but  the  Deponent  cannot  say  whether  or  not  such 
ceremony  of  the  Kedushim  alone  would  constitute  an  effectual 
marriage ;  but  being  incompetent  to  ^ve  an  opinion  thereon, 
he  saith,  so  far  is  he  from  being  satisfied  of  the  inedidity  of  such  a 
marriage,  that,  if  he  was  to  be  married,  he  should  most  certainly 
*^  conform  to  the  ceremony  of  a  public  marriage,  lest  the  Kedu- 
''  shim  might  be  deemed  insufficient  to  validate  a  marriage  among 
'*  the  Jews  agreeably  to  their  laws.*'  This  witness  is  the  son  of  the 
late  High  Priest,  and  who  was  so  a  great  many  years,  and  it  is 
allowed  that  he  was  certainly  a  man  of  great  authority  and  expe- 
rience.   The  witness  is  his  son,  and  he  is  empicjed  in  the  syna- 
gogue, 


(C 

€t 
§€ 
<C 
<« 

« 


« 


« 


it 

a 


APPENDIX.  15 

gogue,  and  ezpresaes  himself  very  doilbtfiil  as  to  it  maldiig  a      lindo  t;« 
complete  marriage,  and  speaking  himself  of  it  as  being  rather  a    ^klisario. 
part  of  the  marriage  only,  than  any  thing  else.  ■ 

The  next  witness,  is  the  brother  of  the  last.    He  describes  him- 
s^tobeai¥atchmaker,andhesay8,  tothefoorteentharticle,  <*that 
^*  he  is  a  total  stranger  to  the  fiicts  pleaded  therein ;  but  saith,  that 
*<  if  the  said  focts  are  true,  as  therein  pleaded ;  if  there  was  no 
'*  compulsion  used,  and  the  articulate  Esther  Mendes  Belisario, 
<*  formerly  lando,  received  and  accepted  the  ring  from  the  said 
**  Aaron  Mendes  Belisario  freely  and  voluntarily,  that  such  a 
**  ceremony,  as  is  pleaded  in  the  said  article  to  have  passed  be- 
tween the  parties  in  this  cause,  b  binding  on  them,  and  is  so 
far  good  and  valid,  as  between  persons  professing  the  Jewish 
**  religion,  that  they  could  not,  according  to  the  rites  and  cere- 
'*  monies  of  the  marriages   in   tlie  Jews*  religioui   marry  any 
**  other  person,  without  being  first  divorced  from  the  aforesaid 
**  marriage,  which  is  called  the  Kedushim  ;**  but  the  Deponent 
saith,  **  that  such  a  marriage  as  aforesaid  is  not  perfect  or  com- 
<*  plete,  for  want  of  the  officiating  Priest  to  pass  the  nuptial  bene- 
**  diction  on  the  parties,  and  the  same  is  liable  to  be  called 
**  for  proof  before  the  Bethdin,  or  tribunal  before  mentioned. 
''  But  if  it  should  then  appear  that  the  parties,  who  had  been  so 
**  married  by  the  Kedushim,  were  so  married  without  any  com- 
^  pulsion  or  deceit^  and  that  tiie  witnesses  thereto  were  Jews, 
**  such  a  marriage  would,  as  the  Deponent  verily  believes,  be  held 
"  to  be  good  and  valid,  as  binding  on  the  parties.'* 

The  third  witness,  who  is  called  on  the  same  side,  is  Solomon 
Mordecai  Ish  Yemene,  who  is  described  as  one  of  the  students 
of  the  coU^e  of  the  Portuguese  Jews.  He  says,  "  that  while  he 
**  lived  at  Hamburg,  he  filled  the  office  of  H^h  Priest  of  the 
'*  Portuguese  Jews  for  three  years ;  that  he  is  very  well  acquainted 
**  with  tiie  rites  and  ceremonies  of  marriage.  That  if  a  Jew,  being 
a  bachelor,  and  of  the  age  of  thirteen  years  and  upwards,  shall 
seriously,  and  with  an  intent  to  contract  matrimony,  deliver,  in 
the  presence  of  two  credible  witnesses,  who  are  respectively 
Jews,  a  gold  ring,  and  repeat  the  words  before  stated,  in  the 
Hebrew  tongue,  to  a  Jewess,  a  spinster,  and  of  the  age  of  thir- 
*'  teen  years  and  upwards,  and  she  shall  freely  and  voluntarily 
**  receive  and  accept  the  said  ring,  the  same  is  held  among  the 
**  Jews  an  effectual  and  valid  marriage,  conformable  to  the  law 
^  of'  Moses ;  and  he  suth,  that  it  is  so  deemed;  and  univer- 
**  sally  reputed  and  taken  to  be  by  the  said  High  Priest,  Chi^ 
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LiNDo  V.       "  Rabbi,  or  Arcbisynagog^ui,  and  the  Rabbies  or  Priests,  hu  eol^ 

BBLisARio.     "  leagues,  and  by  all  the  Jews  or  persons  acquainted  with  the  rites 

"  "  and  ceremonies  of  marriage  in  the  Jews*  religion  ;*'   and  he 

further  saitfa,  **  that  the  before-written  Hebrew  words  are  of  his, 
the  I>eponent*s,  own  hand-^writing,  and  are  the  same  as  those 
written  in  the  first  article  of  the  said  all^ation,  the  translation 
'*  of  which  in  English   is,   *  Behold,  thou  art  sanctified  unto 
**  me  with  this  ring,  according  to  the  law  of  Moses  and  Israel  ;* 
**  that  such  ceremony  among  the  Jews  is  called  the  Kedushim ; 
**  that  some  Jews  differ  in  the  translation  of  the  word  used, 
*<  which  is,  according  to  one   interpretation,  •*  prepared,'  and, 
**  according  to  another,  '  sanctified  ;*  but  they  all  agree  that  such 
'*  a  ceremony  is  held  a  good  marriage,  so  much  so,  that  Moses 
**  himself  could   not  invalidate  it^    according   to  the  Mosaic 
**law;  and  further  to  the  said  article  he  cannot  depose,,  save 
**  that  the  Rabbies  do  requh^  that  the  persons  between  whom 
'*  such  afore-mentioned  ceremony  of  the  Kedushim  shall  have 
passed,  shall  afterwards  go  through  the  ceremony  of  the  Hupa 
and  the  seven  blessings,  which,  according  to  the  rabbinical 
**  ceremonies,  is  the  usual  way  of  marrying ;  but  the  omission  of 
**  such  latter  ceremony  does  not  invalidate  the  marriage  by  the 
**  Kedushim  alone,  for  such  persons  are  lawful  husband  and  wife^ 
**  according  to  the  law  of  Moses,  which  is  the  foundation  of  the 
**  Jewish  law,  and  by  which  the  Jews  are  ruled  in  all  matters  of 
•*  religion.** 

The  last  witness  examined  on  this  head  is  Solomon  Lyon,  who 
describes  himself  to  be  a  Rabbi  of  the  German  Jewish  nation. 
He  says,  **  that  the  aforesaid  ceremony  of  the  delivery  and  ac* 
**  ceptance  of  a  ring  or  a  piece  of  money,  and  the  repeating  the 
"  Hebrew  words,  which  in  English  signify,  *  Thou  shali  be  hol^ 
**  to  me  with  this  ring,  according  to  the  law  of  Moses  and  Israel,* 
*<  is,  among  the  Jews,  called  the  Kedushim,  and  was  instituted 
**  by  Moses  as  a  law  of  marriage  among  Jews ;  but  that  since 
**  the  Rabbies  have  appointed  a  further  ceremony  of  marriage, 
**  called  Hupa  and  the  seven  blessings,  in  addition  to  the  Kedu- 
shim, the  same  is  mostly  obsen^ed  at  the  time  of  maniage  of  a 
Jew  and  Jewess,  agreeably  to  the  rabbinical  laws,  althou^  the 
**  omission  of  the  Hupa  and  the  seven  blessings  cannot  inviJidate 
<«  a  marriage  by  Kedushim  alone ;  for  the  Deponent  saitb,  that 
«<  such  last-mentioned  marriage,  notwithstanding  sudi^afiMretaid 
**  omission,  would,  according  to  the  law  of  Moses  and  the  Jewish 
•*  law,  be  held  effectual  and  valid." 

The 
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iTo  the  fiiUi  interrogatory,  the  same  witness  says,  "  that,  ac-  4.iNB0  «r. 
**  cording  to  the  original  Jewish  law,  which  was  given  by  Moses,  bbli84RI0» 
*'  the  only  ceremony  whicli  constitutes  marriage  is  that  of  the  ' 
**  Kediishim,  but  since  that  time  the  Rabbies  have  added  the  cere^- 
**  mony  of  Hupa,  as  necessary  to  a  Jewish  marriage  ;  but  even 
*'  Beth  Joseph  himself  lays  it  down,  that  a  marriage  by  Kedu-^ 
'*  shim  alone  cannot  be  invalidated^  if  there  is  no  deception  used.** 
Annexed  to  this  allegation  given  by  Mr.  Belisario^  there  b  a  certificate 
that  was  addressed,  in  the  year  1 778,  by  Moses  Cohen  D^Azevedo, 
and  another  Priest,  to  the  Elders  of  the  Portuguese  nation,  and 
to  the  High  Priest,  a  man  of  very  great  learning  in  the  Jewish 
law.  The  certificate  is  signed  by  the  gentlemen,  who,  I  suppose^ 
were  the  Bethdin  of  the  time.  Now,  it  appears  to  me,  that  this 
was  a  very  different  case  from  that  which  is  now  before  the 
Court.  That  appears  to  have  been  a  much  more  solemn  act  than 
this.  It  is  called  a  contract  ^  and  it  appears  that  it  was  signed 
by  the  parties,  and  signed  by  two  witnesses  who  were  present : 
^erefore  there  was  much  more  solemnity  in  that  act,  than  is 
proved  to  have  passed  in  the  present  case ;  but  that  which,  in 
my  apprehension,  completely  distinguishes  it,  is,  that  the  reference 
made  to  them  was,  whether  the  marriage  between  those  two  per- 
sons was  valid,  and  whether  the  children  bom  were  legitimate  ? 
They  gire  it  as  their  opinion  that  it  was  valid  ;  that  the  woman 
could  not  marry  without  a  divorce ;  that  they  were  cohabiting 
in  venial  sin,  and  that  the  children  were  legitimate;  the  fact 
being,  that  those  parties  were  cohalntiiig,  and  had  children  — That 
had  accordingly,  to  all  intents  and  purposes,  the  effect  of  the 
Htlpa ;  and  the  certificate  is,  that  it  was  valid,  although  there 
had  not  been  the  Hupa,  but  that  which  supplies  the  place  of  it ; 
for  there  had  been  a  cohabitation  :  therefore,  that  is  a  case  per- 
fectly different  from  that  now  before  the  Court,  where  there  ap- 
pears to  be  no  cohabitation  or  consummation,  but  the  mere  de- 
claration of  parties  joined  together,  in  the  way  whicii  has  been 
itaited,  amounting  to  a  Kedushim,  and  nothing  more ;  and  it 
is  nm,  suggested  that  any  other  step  had  been  taken,  imt  that 
i»f  iht  Kedushim. 

The  allegatbn,  admitted  on  behalf  of  Esther  Lindo,  recites 
what  is  alleged  on  the  part  of  Mr.  Belisario,  respecting  the  act 
taking  place ;  but  it  pleads  that  it  was  not  an  efiSsNCtual  mtmage* 
And  upon  that  allegation  there  have  been  four  witnesses  examined. 

The  first  is  David  Henriqnes  Julian :  who  says,  "  that  he  is 
**  one  of  tihe  Rabbies  of  the  Portuguese  Jews  Synagogue  in  the 
"  city  of  London ;   that  there  it  tiot  a  High  Priest  of  that 
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•UNDO  ©.      ***  Synagogue ;  but  that  the  deponent  has  for  seven  or  eight  ycai» 
BBLI8ABIO.     *'  last  past  been  one  of  the  Ilabbies  who  fill  the  office  of  High 

"" "•  '*  Priest,  or  ArchLsynagogus ;  and  as  such,  hath  ewr  since  formed 

one  of  the  tribunal  called  the  Bethdin,  which,  among  the  Jews, 
is  the  highest  authority  in  Ecclesiastical  cases  ;  and  ^consists  at 
present  of  two  chief  Rabbies,  who  are  appointed  by  the  Syna- 
gogue, and  they  call  in  a  third  Rabbi  when  they  have  any 
"  case  to  determine  ;  that,  at  present,  the  deponent  and  Hasday 
Almosnbo  are  the  chief  Rabbies  so  appointed   by  the  s^ 
Portuguese  Synagogue,  of  which  this  deponent  is  the  first.** 
He  says,  '*  that  if  a  Jew,  being  a  bachelor  of  the  age  of  thir- 
teen years  and  upwards,  shall  seriously,  and  with  an  intent  to 
''  contract  marriage,  deliver,  in  the  presence  of  two  credible  wit- 
nesses, who  are  Jews,  a  gold  ring,  and  repeat  the  aforesaid 
Hebrew  words  to  a  Jewess,  who  being  a  spuister,  and  of  the 
**  age  of  thirteen  years  and  upwards,  and  she  shall  freely  and 
"  voluntarily  receive  and  accept  the  said  ring,  in  the  manner,  as  is 
"-stated  in  the  recital,  from  the  first  article  of  the  said  allegation. 
**  given  in  and  admitted  on  the  part  and  behalf  of  the  aaid  Aaron 
**  Mendes  Belisario,  the  same  would  not  be  called  a  marriage 
*'  amongst  the  Jews,  but  only  a  betrothment ;  the  effect  <^  which  is, 
**  that  she  cannot,  by  the  rites  and  ceremonies  of  the  Jews,  marry 
**  any  other  man  than  the  person  to  whom  she  b  so  betrothed,  unless 
"  she  is  freed  from  such  betrothment  by  his  giving  her  a  divorce- 
"  ment,  which  he  has  power  to  do  when  he  pleases ;  and  the  Jewess 
so  betrothed  by  the  Kedushim  alone,  is  complete  mistress  of  her 
own  property,  and  may  dispose  thereof  in  whatever  manner 
she  pleases ;  and  the  Jew  to  whom  she  is  so  betrothed,  is  not 
obliged  to  maintain  or  provide  for  her,  till  she  has  gone  through 
the  full  ceremony  of  marriage  with  the  said  Jew ;  and  if  she'should 
"  die  after  being  so  betrothed,  or  having  gone  through  the  cere- 
"  niony  of  the  Kedushim  alone  in  manner  as  aforesaid,  he,  the  said 
"  Jew,  would  have  no  right  to  any  part  of  her  property  ;  n^her 
"  would  she,  if  the  Jew  was  to  die,  be  entitled  to  any  dowry,  or 
**  other  part  of  his  property  :  and  he  further  saith,  that  the  cere- 
*'  mony  essential  to,  and  which  constitutes  an  effectual,  valid,  and 
legal  marriage  among  Jews,  is,  that  a  formal  contract  in  the  He- 
brew language  must  be  entered  into  by  the  bridegroom,  with  the 
bride  according  to  the  rites  and  ceremonies  of  the  Jews,  and  the 
"  rules  of  the  Jewish  congregation,  to  which  the  parties  belong, 
**  which  is  drawn  up  by  the  Priest  or  Minister  who  marries  them, 
**  and  must  be  s'lgned  by  the  bridegroom  and  two  witnesses  before 
**  the  cereino'nyof  marriage,  and  mutf  also  be  entered  «ixi  registered 
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in  a  certain  book  kept  for  that  purpose  in  the  Synagogue,  or  by      limdo  v. 
the  Priest  or  Minister  of  such  congregation,  and  the  said  entry     bblisabio* 
**  must  also  be  signed  by  the  bridegroom  and  two  witnesses ; 
*'  after  which  the  original  contract  is  always  delivered  to  the 
bride  or  other  relations ;  that  by  such  contract  the  Jew  binds 
himself  to  maintain,  cloath,  honour,  and  behave  with  conjugal 
**  duty  towards  the  Jewess  bis  wife.**    But  the  deponent  saith, 
^  that  if  a  Jew  and  a  Jewess,  after  having  given  and  received  the 
*'  Kedushim  in  manner  as  aforesaid,  and  such  Jew  was  afler- 
**  wards  to  say,  in  the  presence  of  two  .witnesses  respectively 
"  Jews,  that  he  was  going  to  have  a  connexion  with  such  Jewess 
**  in  the  name  of  marriage,   and  then  retired  and  had  carnal 
"  knowledge  of  such  Jewess,  the  deponent  believes  that,  in  such 
*^  case,  it  would  be  held  a  good  and  valid  marriage  between  such 
*'  Jew  and  Jewess,  according  to  the  rites  and  ceremonies  of  the 
*'  Jews,  and  would  be  so  pronounced  to  be  by  the  Bethdin ;  but 
**  the  deponent  does  not  remember  any  such  case,  and  only  states 
*'  the  same  as  his  opinion.'*    He  says,  to  the  11  th  Interrogatory, 
**  that  the  children  of  a  Jew  and  Jewess,  who  have  been  by  their 
**  parents  declared  to  be  their  children,  would,  by  the  law  of  . 
**  Moses,  inherit  the  property  of  their  parents,  as  well  as  children 
**  bom  under  ^e  most  solemn  form  of  marriage,  if  even  the 
''  Kedushim,  or  any  form  of  marriage,  had  never  passed  between 
*'  their  parents.*'     And  he  further  answers,  *'  that,  supposing  a 
"  Jewess,  who  had  received  a  ring  under  the  Kedushim,  shall 
carnally  connect  herself  with  any  other  man,  than  him  who  gave 
her  such  ring,  she  would  be  considered  an  adulteress,  according 
"  to  the  Jewish  law ;  and  if  a  man,  being  a  Jew,  should  commit 
a  rape  on  a  Jewess  who  had  so  received  a  ring,  he  would,  accord- 
to  the  Jewish  law,  be  punished  with  death ;  as  would  a  Jew 
"  who  had  committed  a  rape  on  his  neighbour's  wife.'* 

Mr.  Almosnino,  the  other  Rabbi,  deposes  in  the  same  manner, 

"  that  it  would  not  constitute  a  valid  marriage,  but  only  a  betroth- 

*'  ment ;  and  the  Jewess  so  betrothed  remains  mistress  of  her 

own  property,  and  may  dispose  of  it  in  any  way  she  pleases  ; 

and  that  if  such  Jewess  should  die,  after  being  so  betrothed, 

**  the  Jew  has  no  right  to  her  property,  or  any  part  of  it.** 

The  third  witness  b  Isaac  Delgado,  who  fully  confirms  what  the. 
other  two  witnesses  have  said  with  respect  to  the  betrothment ; 
and  Mr.  Ish  Yemene  says,  to  the  third  Interrogatory,  *'  that  the 
"  prc^erty  of  a  Jewess  is  inheritable  by  her  relations,  and  not  by 
**  the  man ;  but  that  the  husbfind  is  heir  to  the  married  woman.** 
And  to  the  fourth  Interrogatory  he  says,  **  that  the  relations  of  a 
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UNDO  0.      *'  woman  betrothed  are,  by  the  Jewish  law,  bound  to  puj  the 
BBUftARio.     *'  burial  cxpences ;  and  by  the  like  law,  those  of  a  married  womati 
•*^— — —  *«  are  to  be  paid  by  the  husband/* 

It  was  mentioned  by  the  Counsel,  that  there  wcrt  considM^Ie 
contradictions  in  the  evidence  given  by  those  witnesses.  — >- 1  do 
not  observe  any  that  are  material ;  they  all  say»  '*  that  the 
*'  Kedushim  is  such  a  betrothmefit,  or  sueh  a  contract  cfttor^ 
"  into  between  the  parties,  as  cannot  be  dissolved  witllotlt 
*'  a  divorce ;  that  the  woman»  if  she  should  connect  beffedf 
**  with  another  man,  would  be  an  adulteress,  and  that  so  far  it  is 
^'  to  be  considered  as  a  marriage  :"  but  they  say,  "  it  has  none  Of 
'  *'  the  effects  by  which  the  property  is  conveyed  ;  that  a  man  has  tio 
^'  right  to  the  property  of  the  betrothed  woman ;  that  she  msy 
do  what  she  will  with  her  property  ;  diid  if  ihe  dies  it  wttl  ndt 
go  to  him,  but  to  her  relations." 

Thus  the  evidence  stood  upon  the  first  he^iring ;  and  then  tlie 
Judge  did,  after  hearing  the  argument,  not  without  giving  an 
opportunity  for  the  Counsel  to  object,  but  for  the  purpose  of  itt- 
fermation,  direct  that  certMn  questions  should  be  propounded  by 
the  Registrar  to  the  Bethdin ;  and  they,  being  detirered  to  the 
Bethdin,  were  likewise  delivered  to  the  Proctor  ibr  the  ndvtffe 
party ;  and  he  brought  in  answers  given  by  two  of  tlie  persons 
who  were  witnesses  for  his  party;  and  before  the  Judge  prooonAced 
sentence,  they  were  admitted  by  consent  on  both  aides ;  both 
the  answers  of  the  Bethdin,  and  the  two  other  persons  akKi. 

Respecting  the  questions  put  to  them,  the  first  is,  **  Whether 
<*  it  b  admitted  that  Beth  Joseph,  who  is  prbved  in  this  cause 
"  to  be  one  of  the  principal  guides  of  the  Jewish  Portugn^se 
**  Church,  has  laid  it  down  that  the  Kedushim  alone  canAot  be 
"  invalidated  ?"  That  means,  as  I  understand  it,  whether,  if  that 
ceremony  has  passed,  and  no  other,  it  will  require  a  ifivon^e  to 
set  the  party  at  liberty?  The  answer  they  hate  afi  given  is, 
that  it  cannot  without  a  divorce.  So  the  witnesws,  who  were 
examined  on  the  part  of  Miss  Lindo  say,  because  they  sty,  that  it 
is  only  a  betrothment,  and  not  a  marriage,  although  it  has  that 
effect. 

The  next  question  is,  «  Whether  the  ateertion  of  MavmofRdes, 
*•  as  cited  by  Mr.  Selden  in  his  Uxor  £bratca,  b.  2.  c.  I.,  where 
it  is  declared,  <  that  the  woman  who  has  received  Kednsbim  is 
ver^  uxor,  truly  a  wife,  although  consumttmtidn  hfttb  not 
"  passed,'  is  an  assertion  withoaft  foundation  P^  Upofi  that 
they  di£fer ;  the  persons  who  compose  the  BetMin  my,  **  thst 
*'  the  words,  that  Mr.  Selden  has  quoted,  are  not  apj^cuHle  le  a 
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'^  wife  only,  \}\xl  they  .ire  applicable  to  a  woman  also  who  is  oqly      limdo  v. 
••  |>etro(hed,  a^  well  as  iparried.**    The  other  two  contend  that  it     bilisakio. 
sig;i)ities  a  wife  only.   It  seems  to  be  a  dispute  merely  about  words,  ' 

because  Mr.  Ish  Ycmene  goes  on  and  says,  '^  that  the  Hupa,  as 
**  well  as  the  Kedushiip,  is  necessary  to  make  a  complete  man 
*•  and  wife  ;"  for  he  ^ays,  "  It  is  afterwards  required,  that  sqcb 
"  Jew  and  Jewess  shall  conform  to  the  Rabbinical  ceremony.** 
That  appears  to  be  necessary  for  e?ery  thing,  even  for  the  in- 
heritance. And  be  further  says,  "  If  a  man,  being  a  Jew,  oblige 
**  himself  to  give  his  daughter  a  marriage  portion,  and  she  should 
**  take  Kedushim,  the  mnn  to  whom  she  so  becomes  betrothed, 
*'  could  not  recover  such  portion,  according  to  the  Jewish  law, 
"  unless  st^cU  obligation  should  be  given  to  him."  And  agaipi 
Afaimpnides  says,  **  the  Uupa  is  necessary'  ;**  and  Beth  Joseph 
says  the  same.  And  it  appears  that  the  liupa,  after  Kedushim,, 
makes  a  perfect  marriage.  But  Mr.  Ish  Yemene  says,  '^^  the 
'<  want  of  the  Hupa  does  not  invalidate  the  marriage  in  the 
*'  least ;"  and  it  is  the  opinion  of  Solomon  Lyon,  **  that  the  Hupa 
**  is  of  no  eflfect  alone,  but  the  Kedushim  and  Hupa  together 
"  complete  the  marriage."  In  that  respect  they  ultimately  agree, 
I  think,  although  diey  call  Kedushim  a  marriage,  it  is  not  per- 
fect without  the  Hupa,  which  is  necessary  to  entitle  the  man  to 
the  property. 

Another  question  proposed  is,  '*  Whether  a  i)ian,  yvhp  \\ab 
•*  eiven  Kedushim,  has  not  a  right,  acquired  thereby,  to  call 
*'  upon  the  woman  who  has  accepted  it,  to  submit  to  con- 
*•  Jugal  embraces  ?  And  v'hether  the  woman,  who  has  re- 
**  ceived  the  san>e,  is  not  bound,  in  conscience  and  in  law,  to 
"  submit  thereto  when  duly  called  upon  ?**  To  this  the  Betji* 
^in  answer  in  this  manner :  they  say,  **  the  right  the  man  hath 
acquired  on  the  woman  l>e  hath  betrothed  is,  that  he  c^n  de- 
mand of  her  to  prepare  herself  for  being  adn^itted  to  the 
matrimonial  state,  allowing  her  a  certain  period  of  time  for 
the  purpose,  and  wh^n  that  period  is  expired,  it  is  expected 
that  she  will  surrender  herself  up  to  enter  the  Hupa,  which 
constitutes  marriage,  but  even  then  she  is  not  bound  in  con<- 
**  science  or  in  law  to  submit  thereto ;  the  measures  taken 
*'  in  case  of  non-compliance  are,  that  she  will  be  called  before 
"  th^  tribunal,  and  interrogated,  why  she  doth  not  fulfil  her 
"  marriage  pr0n>ise  to  that  man  ?  If  she  says  that  her  qon-com-* 
'*  pliance  proceeds  froqi  aversion,  sayingj  '  9he  detests  to^c  niani' 
"  then  he  is  ordered  immediately  to  give  her  divorce ;  and  were 
**  he  not  to  conform  himself  to  the  huvfui   mandatf  of  the  tri- 

b  3  **  bunal. 
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LiNOO  V.       "  bunal,  be  would  be  compelled  to  it ;  but  if  she  alleges  a  friro- 
BBLisAuxo.     '*  lous  and  vexatious  excuse,   the  tribunal  administers  to  her 

salutary  advice;    and  if  that  proves  ineffectual,  she  is  daily 
called  out  in  the  seminaries  and  synagogues  for  four  successive 
'•  weeks  ;  aad  if  she  remains  intractable,  at  the  expiration  of  a 
*'  twelvemonth,  he  will  be  compelled  to  divorce  her.** 

*<  This  is  the  opinion  of  Rabbi  Isaac  Alphassi,  the  first  of 
*<  the  three  chief  guides,  upon'  whose  authority  we  determine 
'*  all  religious  matters.  Maimonides,  who  is  the  second 
**  authority  of  this*  nature,  says  the  same  with  other  Jewish 
'*  doctors,  some  contemporary,  and  others  prior  and  subse- 
*'  quent  to  the  said  Alphassi  and  Maimonides;  but  Raburo 
"  Ashur,  who  is  the  third  authority  in  rank,  his  son»  and  the 
**  author  of  the  Beth  Joseph,  with  some  others,  differ,  and  say, 
**  that  when  a  woman  will  not  comply  to  perform  what  she  did 
"  engage  herself  to,  the  man  cannot  be  compelled  to  divorce  her, 
"  but  merely  requested  to  it;  but  yet  none  say,  that  coercive  mea- 
"  sures  can  be  made  use  of  to  compel  her  to  enter  the  matrimonial 
state/'  To  the  same  question,  *'  Whether  a  maD»  who  has  given 
"  Kedushim,  has  a  right  acquired  thereby  to  call  upou  the  woman, 
who  tias  accepted  it,  to  submit  to  conjugal  embraces,  and 
**  whether  the  woman,  who  has  received  the  same,  is  not  bound 
**  in  conscience  and  in  law  to  submit  thereto,  when  duly  called 
**  upon  ?'*  Mr.  Ish  Yemene  says,  '*  That  a  man,  who  has  given 
*'  Kedushim,  has  power  and  force  acquired  by  the  Kedushim  to 
"  call  on  his  spouse  to  come  to  his  house^  to  be  at  his  command ; 
*'  and  he  has  not  only  a  right  to  call  her  to  his  house,  to  be  under 
'*  his  command,  but  also  the  man  is  bound,  by  oiu"  Rabbies,  to 
bring  her  to  his  house  in  the  time  above  mentioned ;  and  if  he 
has  not  brought  her  to  his  house  in  the  time  above  mentioned, 
our  learned  men  compel  him  to  maintain  her,  though  she  is 
*'  not  in  his  house,  it  being  his  fault.**  He  then  adds,  "  all  the 
'*  above  is  clear  by.  the  law,  as  it  is  declared  in  the  Gemara. 
*'  treatise  of  Ketubot,  fol.  63.  The  woman  who  rebels  against 
**  her  husband  in  conjugal  points,  let  her  be  proclaimed  four 
'<  Saturdays  in  the  synagogue,  and  the  Bethdin  ought  to  send  her 
*'  a  message  to  let  her  know,  that  if  she  does  not  within  the  four 
*'  weeks  submit  herself  to  her  husband  s  command,  though  her 
"  dower  be  very  considerable,  she  shall  lose  the  whole,  as  wdl 
**  the  betrothed  as  the  wife  ;**  for  this  he  quotes  Maimonides, 
JUburn  Ashur,  and  Tur ;  and  he  adds,  that  **  Beth  Joseph  further 
•*  says,  *  that  even  after,  the  warning  and  forfeiting  her  whole 
"  dower,  it  is  at  the  husbnnd*s  option  to  give  her  Guet»  but  he 
*•  can  never  be  compelled.*" 

Solomon 


«« 


APPENDIX.  n 

Solomon  Lyon  says,  in  general  terms,  in  answer  to  the  fourth'     lxmdo  v. 
question,  '*  He  certainly  has  a  right  to  demand  his  wife,  and  she     bslisabxo. 
*•  is  obliged  to  comply,  both  in  conscience  and  law,  as  is  fully-  ■ 

"  contained  in  the  Gemara  de  Ketubot,  fol.  59/*    This  they  have* 
given  as  their  private  opinion  ;  for  in  truth  it  is  no  more.     Of  the: 
other  three,  two  are  in  office  to  execute  the  office  of  High  Priest, . 
and  the  other  is  called  in  by  them  to  determine  any  case  that 
comes  before  that  tribunal.     They  give  a  contrary  opinion,  and 
expressly  say,  **  that  if  a  woman,  after  Kedushim,  has  left  her 
*'  husband,  and  if  she  persists  in  refusing  to  return  to  her  hus- 
'^  band,  whether  it  is  for  a  solid  or  a  frivolous  reason,  the  Bethdia 
*'  wiU  order  and  eompelr  the  man  to  give  a  divorce.'* 

The  general  result  of  the  evidence  is  this ;  there  has  been  what 
they  call,  I  think,  a  complete  Kedushim  between,  tlie  parties  ; 
that  Kedushim,  as  they  all  prove,  will,,  in  order  to  dissolve  it, 
and  in  order  to  give  the  woman  a  power  to  marry  again,  need 
a  divorce ;  but  it  does  not  of  itself  create  a  perfect  marriage, 
because  it  does  not  give  the  husband  the  rights  of  marriage ;  for 
they  all  agree,  and  theie  is  no  contradiction  whatever,  that  after 
the  Kedushim  is  given,  the  wife  retains  her  rights,  she  has 
a  power  over  her  own  property  as  much  as  before,  and  the  husband 
has  no  power  over  it  at  alL 

With  respect  to  the  other  point,  whether  the  husband  can  be 
compelled  to  release  the  woman,  and  give  her  an  authority  to 
part,  upon  that  they  differ.  But  the  Bethdin,  the  persons  to 
whom  the  application  must  be  made  to  carry  it  into  effect,  say, 
**  that  if  a  wife  persists  in  refusing  to  return  to  her  husband,  the 
"  husband  may  be  compelled  ta  give  a  divorce.**  In  what  light 
then  does  this  woman  appear?  What  is  her  state  and  condition  ? 
—  Is  she  a  perfect  wife  ?  No,  they  all  say.  Has  the  husband 
acquired  the  civil  rights  of  marriage  ?  No,  none  of  them,  —  they 
all  prove  that.  Is  it  possible  then  for  this  Court  to  make  a  return 
to  the  Court  ef  Chancery,  and  say,  that  this  person  is  now 
the  wife  of  Mr.  Belisario,  as  he  has  claimed  her  to  be  ;  when  it 
is  proved  that  he  has  not  a  right  to  a  penny  of  her  fortune,  and 
that  she  has  a  right  to  dispose  of  it  ?  That  if  she  was  to  die,  he  . 
would  have  no  right  at  alL 

What  can  the  Court  do  then?  Can  the  Court  order  the 
Hupa?  That  would  be  strange  indeed,  for  the  Bc^lfAiastical 
Court  to  be  carrying  into  execution  a  marriage  between  two 
Jews.  Can  the  Bethdin  do  it  ?  The  Bethdin  say,  no.  Why  does 
he  not  try  the  Bethdin?  The  Kedushim  was  given  in  1793, 
and  more  than   three   years    has    elapsed    since.      Has    there 

b-4  been 
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LniDO  V,      ^°  ^'^y  appUcatlon  to  the  Synagogue,  which,  they  ityf  ii 
9BLI8ARIO.    cessary  to  complete  the  marriage^   to  gire  him  the  cottccttre 

-  rights  of   the    husband  ?     None-     It   has  been  thrown  oat, 

by  the  counsel,  that  there  is  an  injunction  which  wonld  pre- 
vent her  marrying.  That  I  cannot  tell.  All  that  the  CoRrt  of 
Chancery  has  done  is,  to  prevent  this  man  from  havii^  access  to 
her,  or  writing  letters  to  her,  to  prerent  him  from  entering  into 
a  eontract  of  marriage.  Whether  it  would  prerent  them  from 
applying  to  be  admitted  to  the  Hupa,  I  cannot  tell ;  but  certain 
it  is  upon  all  the  evidence,  that  withoat  that  ceremony,  without 
the  Hupa,  they  are  not  perfect  man  and  wife.  As  I  have  already 
stated,  the  quesdon  is  not  whether  Miss,Lindo  is  now  at  liberty 
to  marry  any  man  she  pleases,  but  vriiether  she  is  the  ¥nfe  of 
Aaron  Mendes  Belisario  or  not  ?  I  think  it  is  dear,  from  the  evi- 
dence, that  she  is  not ;  that  the  ceremony  which  has  passed^ 
although  it  prevents  her  from  marrying  any  other  man  until  a  di- 
vorce is  given,  does  not  give  him  any  authority  over  her  fortune, 
or  person.  A  man  cannot  be  the  husband  of  a  woman,  by  die 
law  of  England,  without  having  the  civil  rights,  which  he  has 
not ;  and  therefore,  under  all  the  circumstances,  I  am  of  opinion^ 
that  the  sentence  given  by  the  Judge  of  the  Consistory  Court  is 
perfecdy  rights  and  I  shall  confirm  it. 


No.  5. 

b$  Gtod.oa;.  Aa  Act  for  the  better  regulation  of  EcclesiaBdeal  Coorts  in  £ag^ 

land ;  and  for  the  more  easy  recovery  of  Church  Rates  and 
Tidies.  [12th  July  1813.) 

WHEREAS  it  is  expedient  that  Excommunicadon,  together 
with  all  proceedings  following  thereupon,  should,  saving  in  cer- 
tain cases,  be  discontinued,  and  that  other  Proceedings  should  be 
substituted  in  lieu  thereof,  and  that  certain  other  reguladons 
should  be  made  in  the  proceedings  of  the  Ecclesiastical  Courts ; 
and  that  more  convenient  Modes  of  recovering  Tithes  and  diureh 
Rates  in  certain  cases  should  be  provided ;  be  it  therefore  enacted 
by  the  King  s  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  m 
this  present  parliament  assembled,  and  by  the  authority  of  the 
same.  That  from  and  after  the  passing  of  this  act,  e^icommmiica- 
tion,  together  with  all  proceedings  following  thereupon,  shall  in 
all  cases,  save  those  heraafter  to  be  specified,  be  discondnned 

throughout 
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throughout  that  part  of  the  United  Kingdom  of  Great  BritiUQ  and 
Ireland  caUed  Enghind ;  and  that  in  all  causes  which  according  to 
the  laws  of  this  Realm  are  cognizable  in  the  Ecclesiastical  Courtik 
when  any  person  or  persons  having  been  duly  cited  to  appear  in 
any  Ecclesi^tical  Court,  or  required  to  comply  with  the  lawAil 
orders  or  decrees,  as  well  final  as  interlocutory,  of  any  such  Court* 
shall  n^ect  or  refuse  to  appear,  or  neglect  or  refuse  to  p^y 
obedience  to  such  lawful  orders  or  decrees,  or  when  any  person 
or  persons  shall  commit  a  coqtempt  in  the  face  of  such  Coiut, 
no  sentence  of  excommunication  shall  be  given  or  proQOunced* 
tiaving  in  the  particular  cases  hereafter  to  be  specified  ;  but  in- 
stead thereof  it  shall  be  lawful  for  the  Judges  or  Judge  who  issued 
out  the  citation,  or  whose  lawful  orders  or  decrees  have  not  been 
obeyed,  or  before  whom  such  contempt  in  the  face  of  the  Court 
shall  have  been  committed,  to  pronounce  s\ich  person  or  persons 
contumacious  and  in  contempt,  and  within  ten  days  to  signify 
the  same,  in  the  form  to  this  act  annexed,  to  his  Majesty  in  Chan- 
cery, as  hath  heretofore  been  done  in  signifying  Excommunica- 
tions ;  and  thereupon  a  writ  de  cvntumace  capiendo,  in  the  form 
to  this  act  annexed,  shall  issue  from  the  Court  of  Chancery,  di- 
rected to  the  same  persons  to  whom  the  writs  de  excommunicato 
capiendo  have  heretofore  directed  ;  and  the  same  shaU  be  return • 
able    in    like  manner   as   the  writ  de  excommunicato   caplendf^ 
hath    been   by  law   returnable   heretofore,  and   shall  have  the 
«ame  force  and  effect  as  the  said  writ ;  and  all  rules  and  regu- 
lations not  hereby  altered,  now  by  law  applying  to  the  said  writ 
and  the  proceedings  foUowiqg  thereupon,  and  particularly  the 
several  provisions  contained  in  a  certain  act  passed  in  the  fifth 
year  of  Queen  Elizabeth,  intituled  '  An  Act  for  the  due  executioti 
of  the  writ  de  excommmunicato  capiendo,*  shall  extend  and  be  ap- 
plied to  the  said  writ  de  contumace  capiendo,  and  the  proceedings 
following  thereupon,  as  if  the  same  were  herein  particularly  re- 
peated and  enacted ;  and  the  proper  officers  of  the  'said  Court 
of  Chancery  are  hereby  authorized  and  required  to  issue  such  writ 
de  contumace  capiendo  accordingly  ;  and  all  Sheriffs,  Gaolers,  and 
other  Officers  are  hereby  authorized  and  required  to  execute  the 
same,  by  taking  and  detaining  the  body  of  the  person  against 
whom  the  said  writ  shall  be  directed  to  be  executed ;  and  upon 
the  due  appearance  of  the  party  so  cited  and  not  having  appeared 
as  aforesaid,  or  the  obedience  of  the  party  so  cited  and  not  having 
obeyed  as  aforesaid,  or  the  due  submission  of  the  party  so  hav- 
ing committed  a  contempt  in  the  face  of  the  Court,  the  Judges 
or  Judge  of  such  Ecclesiastical  Court  shall  pronounce  such  party 

ir>  absolved 
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abiolred  from  the  contumacy  and  contempt  aforesaid,  and  shall 
forthwith  make  an  order  upon  the  Sheriff,  Gaoler,  or  other  officer 
in  whose  custody  he  shall  be,  in  the  form  to  this  act  annexed,  for 
discharging  such  party  out  of  custody ;  and  such  Sheriff,  Gaoler, 
or  other  Officer  shall,  on  the  said  order  being  shown  to  Eim,  so 
soon  as  such  party  shall  have  discharged  the  costs  lawfully  in- 
curred by  reason  of  such  custody  and  contempt,  forthwith  dis- 
charge him. 

Provided  always,  and  be  it  further  enacted,  that  nothing  in  this 
act  contained  shall  prevent  any  Ecclesiastical  Court  from  pronounc- 
ing or  declaring  persons  to  be  excommunicate  in  definitive  sen- 
tences, or  in  interlocutory  decrees  having  the  force  and  effisct  of 
definitive  sentences,  such  sentences  or  decrees  being  pronounced 
as  spiritual  censures  for  offences  of  Ecclesiastical  Cognizance,  in  the 
tame  manner  as  such  Court  might  lawfully  have  pronounced  or 
declared  the  same  had  this  act  not  been  passed. 

And  be  it  further  enacted,  that  no  person  who  shall  be  so  pro- 
nounced or  declared  excommunicate,  shall  incur  any  civil  penalty 
or  incapacity  whatever  in  consequence  of  such  excommunication, 
save  such  imprisonment,  not  exceeding  six  months,  as  the  Court 
pronouncing  or  declaring  such  persons  excommunicate  shall  direct;, 
and  in  such  case  the  said  excommunication,  and  the  term  of 
such  imprisonment,  shall  be  signified  or  certified  to  lus  Majesty 
in  Chancery,  in  the  same  manner  as  excommunications  have  been 
heretofore  signified,  and  thereupon  the  writ  de  excommwncaio 
eapiendo  shall  issue,  and  the  usual  proceedings  shall  be  had,  and 
the  party  being  taken  into  custody  shall  remain  therein  for  the 
term  so  directed,  or  until  he  shall  be  absolved  by  such  EcdesK 
astical  Court* 
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QmseM  of  Parents — See  Numty  qf  ^ur^ffg^  »  -    262 

by  the  Roman  Law^  by  the  Canpn  ]^ir»  by  MiLnjage 

Aq%  '  '  -  -    ?€2, 347,354 

what  sufficient,  formal,  or  in  Writing,  not  required  -     267 

onus  prohandi,  of  want  of  Cppsent  and  Minority  -  263,  347 

may  be  retracted        -  -  .  •     265 

dissent,  in  such  ca«e»  to  be  diatinetly  tigtiifieii   '  •      ib. 

Conium^ef^ 
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Contumtaq/'-^n  lieu  of  ExconiiBunic*alion»  in  Precesi,  bv 

Sut.  53  Q.  3.  cfc.  127.                -            -            -  App.  24 

C$si» — ^Deduction  m  to  Matters  not  prored         -    80^  376,  506 

CrueUy — Cause  of  Divorce  a  mtnn  et  thoro          «  «  35 

what  so  held                  -                -  -  37 

Danger  to  Life,  Limb,  or  Health             -  -  39 

Word»,  menacing,  with  DaAger  tttjfkiini  ^  364,  409 

of  mere  Insult  or  IrritatioDf  not            «  *•  ib. 

many  Acts,  not  required            *            •  •  459 

Hngle  Acti  not  usually  sufficient-       .            *  *  458 

Presumptions,  how  entertained                -            .  -  105 

Complaint  on  part  of  Wife        ^                -  *  361 

on  part  of  Husband          .            ^  «.  409 

Evans's  Case — ex  parte  ux.  not  MIMiMd  •  35 

Holden's  Case — ex  parte  ux.  siittained         *>  -*  453 

Kirkman's  Case-'-ex  p*rt«  ntr.  ft«8Uined        -  -  409 

OliirePs  GasO'^^^x  parte  uic.  not  •ustaiDtfd         -»  -  361 

Desertion,  alone,  not  sufficient          -            -  -  120 

in  suit  of  Divorce  for  Cruelty,  ihit  COuft  eannot  order 

Return              -                -            •            *  -  ib* 


Df/am«lioli»*^R6atrictiot)  as  to  Words  -  -    464 

imputing  an  Ecclesiastical  OffieiitfB  -      ib. 

ts  to  Words  not  actiooabte  *  -    465 

u  to  Time,  by  Stat.  -  -        -    213 

as  to  Proof  by  Two  Witnesses  •    463 

not  limits  to  identical  Acts,  -      ib. 

D^hootion— by  Stat.  13  Eliz.,  for  preaching  contrary  to 

the  Articles — See  Artictn  of  Religion        -  -    424 

Form  prescribed  by  Canons  -  -  •*    433 

Dilapidation — 5ee  Sequestration  -  -  •    309 

Divorce — by  reason  of  Adultery  -  -     144,269 

barred  by  Reorimination  -  "  -     144 

by  Condonation^  under  what  Cireumstances   -     130 

by  Connivance  -  •  -     146 

not  barred  by  Tinief  iuh  moda  «  -         '     134 

by  Separation  .  -  -  -     142 

by  Unkindness  or  Cruelty  -         14<i,  452 

by  Desertion  -  -  *     120 

not 
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DwoTce — contiDued.  Pi^gc 

not  barred  by  mere  Forbearance  or  Delay  in  insti- 
tuting Proceedings  on  the  part  of  the  Wife  -     132 
^  Refined  for  defect  of  Identity                -            -         -    307 
by  reason  of  Cruelty — See  Cruelty. 

E. 

Election — See  Churchwarden             -                -                -  9 

Ely  Chapel — See  Bishop's  Residencies        -            -            -  23 
£fTor — not  affecting  the  Contract  of  Marriage, 

in  Family                   -                -                -                 -  222 

in  Fortune            -                -            -            -            -  ib. 

in  Nomine                 -                 -                 .                 -  437 

in  Qualitate            -                 -            -      ,      -          -  ib. 
Evidence — See  Witnesses. 

Exception  to  Witnesses  -  -  -95 

before  Publication,  general        -           •            -  98 

after,    not^  except   as   tn/rodticiory  to  Special 

Matter          -            -            -            -            -  99 

Limitations  and  Rules            -            -            -          -  102 

coniriL  Personas             -            -                -                -  99 

Dicta            ...             -            .  100 

must  impute  falsUatem  cum  corruptione            -        -  ib. 

must  not  impute  Felony  in  direct  terms        -             -  141 

Examiner,  Duties  of—^sA  to  SpeciBcatiou  on  general  Pleas  -  96 

in  Specification,  when  introduced,  as  ta  Time  and 

Place,  iic.            -                 -                -                 -  97 

Ercommuntcahon— discontinued,  sub  modo,  by  Stat.     -    App.  24 

also,  "  any  Civil  Penalty  or  Incapacity 
thereon.   sa?e  Imprisonment,*'  as 

regulated  by  the  Statute              -  ib. 

F. 

Faculty—or  Permission  of  tlie  Ordinary'^for  material  Altera- 
tion in  Churches,  required 
for  erecting  a  Gallery  -  •  -     188 

Consent  of  Parish  in  Vestry,  how  considered  -     189 

not  binding  on  the  Ordinary  in  Matters  sub- 
ject to  his  Discretion        -        -  -     ib«  201 
Majority,  how  bindbg  on  the  Parish^  in  eoqipetent 

Acts  -  -  -  •  -  -    200 

how  ascertained  *  •  •  .     190 

Objections  overruled  «  •  •  «     ib. 

for  erecting  an  Organ  •  -  «  .     193 

aeoording 
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Faculty  —  continued.  Page 

according  to  the  Circumstances  of  the  Parish  -     199 

Objection  inform  -  -  -  -     198 

in  substance  —  over-ruled  -  -      ib.  et  seq. 

Clause  for   preventing   permanent  Expence  to  the 

Fnnshf  not  necessary  ...  199  et  seq. 

for  Tombs  and  Monuments —  See  Office  of  the  Judge 
promoted. 
Father  —  how  considered  -  .  .     339  et  seq. 

natural  and  lawful  Father  may  sue,  in  NulUty  of 
Marriage,  by  reason  of  Minority,  &c.  in  hid  own 
right,  contrary  to  the  wish  of  the  Minor  •    215 

or  as  Guardian,  ad  litem  -  -  •      ib* 

may  continue  such  Suit  after  the  Minor  comes  of 

Age  -  -  -  -  -      ib. 

whether  he  may  commence  after  Age  ?         -  -      ib. 

Prayer,  that  the  Minor  should  intervene,  and  declare, 
whether  he  concurred,  on  coming  of  Age,  rejected, 
the  Suit  being  substantially  commenced  -      ib. 

See  Parents,  Consent  of  Parents,  Guardians. 
Felony  —  or  other  Capital  Crimes*  how  pleadable  in  the 

Ecclesiastical  Court  -  -  -     1 40 

not  for  Punishment  -  -  -     141 

as  incidental  Matter  -  -  •      ib. 

or  by  pleading  the  Conviction  «-  -      ib. 

ancient  Authority  -  -  -      ib. 

Foreign  Court  —  Sentence  of  Divorce,  how  pleadable  -  295,  297 

of  Nullity,  if  necessarily  and  universally 
binding  on*  other  countries  -     297 

as  to  the  jurisdiction  of  a  third  Country,  not  being  the 
Country  where  the  Marriage  was  celebrated,  nor 
that  to  which  the  Parties  belong,  quaere        -        •      ib. 
Sentence  not  to  be  explained  by  parol  •  -     298 

Explanation   as  to  false  Assignment  of  Ground  of 
Sentence  of  the  Court  of  Brussels,  incredible         -      ib. 
Foreign  I.mo— or  lex  loci,  received  from  Opinions  of  Advo« 

cates  and  Professors,  though  not  on  Oath  -     249 

Practice  therein  conformable  to  that  of 
the  Court  of  Chancery  -  -      ib. 

F)ree  C^pe2«— Exemptions  may  continue  as  to  Visitation, 

though  subject  to  Institution  -  '22 

on  the  ancient  Demesnes  of -the  Crown  -         -32 

whether  such  could  now  be  cut  out  of  the  original 
Diocese?  -  -  -  -      ib.       '^ 
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Guardian — by  Law  -  '\  *        *     348,351 

Tefttamentary  -  ...     349, 355 

by  Appointment  of  Chancery  -  -        *     349 

of  Ecclesiastical  Court  ad  litem        ...     498 

Policy  of  th&t  Practice  .  .  *     499 

not  compulsory  on  the  Father  •  -     500 

Renunciation,  of  Femme  Coverte^  without  ConatDt  of 

the  Husband,  if  quencionable  by  a  Third  Party     -         5 


BupOf  or  Ringing  home  —  See  Jewish  Marriage        -     242,  257 
Husband  and  Wife  —  See  Divorce^  NuUiiy\  Sfc. 


I&  J. 

Jactiiatkm  0/  Marrktge-^un^  to  put  a  Pluty  on  Proof  of 

validity  of  Marriage  -  -  -    316,  3S4 

Identity  —  in  Divorce,  how  proved  *  •  •    305 

not  by  mere  acknowledgment  to  the  Officer  -      ib. 

not  by  Appearance  in  th6  Cause  -      ib. 

Jewish  Marriage  —  tried  by  Reference  from  the  Court  of 

Chancery       ....     216,324 

by  Jewish  Law,  as  Foreign    -    248,  App.  1 1 

Evidence  from  the  Bethdin  -     260 

from  private  Rabbies     216  et  seq. 

drvmMtet, 

Xedushim,  or  I>ed«catii«  with  Delivery  of  the 

Ring  -  -  -    234,  244»App.l6 

Ketuba,  or  Marriage  Contract  **  «    229 

Hnpa*  or  britiging  Home  -  •    242,  257 

perfect  Marriage,  what  ?  *  m    339  ^t  seq. 

not  without  Consummatiou     '  *  •         .    238 

Consummation  cannot  be  comptUed,  in  viftae  of 

prior  Cereraomes  -  ►    248,  253,  App.  7 

Betrothment  -  •  .  .  .     225 

dmbtj^l  Mettoihmfmi  defective  in  Law  -  220, 246,  247,  2S0 

Passage  in  Seiden  connoted  «     240,  244,  252,  253 

Consent  of  Father,  not  necessary  •  ^    222 

fRhiesMf 
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Jemiih  Marriage-^coniinued,  Fige  * 

Witnesses,  Two  competent  required,  as  a  constituent 
Part  of  the  Ceremony  -  -  -    324 

coropeteacy,  how  affected  -  -    325 

by  Relation  -  -  -  -      ib.        . 

by  neglect  of  Ceremonial  Observances       •    330  et  seq. 
Jei£;f  ^- ancient  State  and  Condition  in  England        •       -    217 
Banishment  ...  -  -      i|{. 

Return  -  -  -  ■  -  -        •      ib. 

Particulars  relating  to— Orders  in  Council^  1 673  and 
1685,  Articles  of  Faith,  Talmud*  Commentatorsy 
Literature,  &c.  -  -         App.  1 ,  et  se^ 

Illegitimate  Relations — See  Father,  Marriage^  Parents. 
Impropriation  —  Origin    in    Benefactions    to    Religious 

Houses  -  «  -  •163 

of  Two  Kinds, 
in  temporalibus  •  «  -       ib* 

in  plena  et  utroque  jure,  tarn  in  spiritualibus  quam 
in  temporalibus  -  -  -  .154 

Distinction  as  to  Exemption  from  Ecclesiastical 

Jurisdiction  -  -  -  •      ib. 

firom   the  latter,  licensed  Curacies  without  In- 
stitution -  -.  «  -166 
Appropriation  ad  mensas^  of  the  Utter  kind  .     •165 
not  to  be  presumed            -               -        •     167 
at  Dissolution  of  Religious  Houses —conttsued  as 

before  -  -  -  -     162 

Lay  Fees  therein  -  -  -  -     ]  65 

Distinction,  as  to  patronage  of  Curacies        -  -     167 

Patronage  —  where  vested  -  -  -168 

Mary-le-Bone,  Quebec  Chapel,  St,  Margaret's,  West* 

166,  168,  169 
Incestuous  Cohabitation  -  •  •  •    384 

Separation,  Penance  •  •  -        386t  393 

*    D^laratioD  of  Nullity,  where  M'arriage  is  proved  to 

have  been  celebrated  ...    393 

L. 

Licence f  Marriage  —  See  NulUty  qf  Marriage. 

of  theSishOp  to  preach — in  the  Parish  Church,  not 
without  Consent  of  the  Incumbent  -  -     161 

to'  preach  in  Quebec  Chapel,  not  questionable,  in 
Civil  Suit,  by  the  Impropriator  of  Mary-le-Bone 
Interest  not  being  shewn  •  •  -157 

VOL. ;.  c 
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Uarrtage  Contract                -"               -            -                •  230 
Natural,  Cml,  Religious        r            -           -        -  232 
vinculum  mdtrifn<miif  not  aflected  by  Rights  of  Pro- 
perty               -              -                .            -          -  236 
indissoluble                -               -               -                -  36. 
Nullity  of —See  Nullity. 
Marriage  Act  — 2^  G.2.  cA.33.  strictly  construed           -  262 

See  NuUUy. 

Misncmer — of  Parties,  cured  by  Appearance            .        -  3 

Name  to  be  averred               •            •            -          -  187 

binding            •            -             -                •                -  ib« 

of  the  Parish            -            •            -'           -            -  6 
of  the  Judge               -               •           -            •2, 205 

of  the  Office  promoted            -            -            .         -  4 
Monument — to  erect,  and   to    remore,  a  Facuhy    re- 
quired           •            -            .            -            •     14,212 

Flat  Stone  in  Church-yard— what  Consent  neoenary  -  14 

iftfiiitc— in  Church              -                -                -              -  175 

in  Cathedrals— -in  Parish  Churches               -          -  177 

according  to  the  Circumstances  of  thePbrish    -  199 
Interruption  to— allowed  by  Consent  of  Parish 

and  Ordinary,  punishable               -                -  173 
Practice  in  Foreign  Churches,  Catholic,  Luther- 
an, Calvintstic            -            -            -            -  176 
Pkalmodyi  subject  to  the  R^ulation  of  the  Ordinary  175 

N. 

NulUty  of  Marriage — Suit  not  discretionary  in  the  Court  -  138 

by  reason  of  the  Place^  26  G.  2.  ch.  33.          -            -  136 
Embassador's  Chapel,  Privilege,  whether  allowed, 

and  for  whom  ?            •         •            .             .  13g 
^                        refused,  to  Persons  not  being  of  the  Eanbaa* 

sador's  Suite,  or  Country            -             -  ib. 

by  reason  o(  Insanity,  <ftc<a  contrd  refund        •         -416 

by  reason  of  Publication  of  Banns  in  Namei  not  beiDg 

the  true  Names  of  the  Party,  as  req^uued  by  Stat. 

26  6. 2  cap.  33.  §  1,  2,  8.           -             -             .  394 

what  names  so  held           -               »      4        «  ib. 

Surname  how  fu  ad  arbUrium             -               »  399 

dictum  of  Sir  Jos.  Jekyll  considered                    •  400 

variation  yrhen  fatal              -^^             «              «  401 

Namea 
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KulUty  of  Marriage — continued.  Page 

Names  of  illegitimate  Children  bow  considered         -    402 
Name  of  the  Mother  held  sufficient         *  •    407 

by  Licence*  by  reason  of  Minority  and  want  of  Con- 
sent, as  required,  26  G.  2.  ch.  33.  §  8.    ^    213,  262, 387 
See  Father,  Ouardian^  Parents,  ^c. 
Provisions  of  the  Statute  as  to  true  Natnesg  not 

held  to  extend  to  Marriages  by  Licence  -  434|  438 

Exception  for  fraud  in  supposed  Cases  «      ib. 

by  reason  of  Affinity  and  Consanguinity  -  -    393 

by  the  Jewish  Laws  amongst  Jews.    See  Jewish  Mar* 

riage  .....    216 

o. 

Office  promoted,  or  form  of  Criminal  Suit        -        -    206,  20^ 
Style  of.  Bishop,  or  Judge,  immaterial            -            -  206 
for  raising  Tombs  in  the  Church-yard,  without  due 
Authority               •              -               -               «  14 
by  Faculty                -                -             -  ib. 
by  Custom                *                *            -  ib. 
for  erecting  a  Monument  in  the  Chancel         •         -  208 
Fees  thereon  to  the  Minister            -                -        •  ib» 
for  preaching  without  Ldcence  of  the  Bishop  of  Lon- 
don, in  Ely  Chapel               -               -                 -  21 
for  obstructing  the  Singing  and  Musical  Sendee  in  the ' 

Church  .  .  -  .  .170 

for  QtiarrelUng,  Chiding,  or  Brawling  in  the  Church, 

5,  6  Edw.  6.  cap.  4.  §  I.                 -                   -    2.  181 
Two  Witnesses  to  the  particular  Act,  required 

by  Stat.         -      .         -               -               -  ICJ^ 

for  preaching  contrary  to  the  Articles  of  Religion      -  424 

Form  of  Citation  therein            -             -              -  ib. 

for  incestuous  Cohabitation            .             •             -  384 
Official  Principal  exercises  the  contentious  Jurisdiction 

of  the  Bishop  -  -  -  •    4, 206 

Onuifyieiits^Churcfa,  Law  as  to  Consent  of  Parishioners  -  199 
Consent  of  Parish,  bow  taken,  by  Majority  of  numbers 

and  interest               -                •               -           •  200 
Oi^ns,  how  considered,  as  necessary  or  omatnental  *  199 
as  to  Cathedrals                   -               -             •  ib. 
as  to  Parish  Churches,  according  to  the  Circum- 
stances of  the  Parish                   •                  •  i6. 
O^^boA—Constitution  of             *                                  •»  165 

c2 
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P*  Page 

ParenU^^under  26  G.  2.  clLd3.§ll.  not  construed  to 

admit  consent  of  illegitimate  Parents    -    389»  95fK  360 
illegitimate  Parent  cannot  appoint  a  Guardian     «-  339, 345 
nor  institute   a  Suit  of  Nullity,  by  virtue  of 
minority,  &c.  -  -  -  -    341 

Cionstruction    of    Temporal    Courts    on    particular 

Statutes  relating  to  Parents  considered  -    341»  351 

Construction  of  Ecclesiastical  Courts  -         356,359 

whether  the  illegitimate  Father  can  take  a  Child  from 

the  Possession  of  the  Mother  ■    -  -    352 

Father  of  a  Person  of  full  Age  being  Insane,  not 
competent  to  bring  Suit  of  Nullity  of  Marriage  (con- 
tracted after  Age),  by  reason  of  Insanity  of  the  Son     4 15 
Par<tcepf  (7nmin»— -in  Adultery  ...    J  50,  376 

See  Witnessed, 
Fractice — ^Error  in  Bar,  in  Abatement  -  -        2 

Citation  in  Criminal  Suit  abated  by  wrong  description 
of  the  Judge  -  -  -  -        1 

by  wrong  description  of  the  Office  .         •        4 

Misnomer  of  the  Party.    See  Miinotaer         -  •3 

of  the  Parish  -  -  .  .7 

variance  between  Citation  and  Articles  -         -    172 

as  to  demand  of  Articles  on  Appearance  -        -     170 

Exception  as  to  Defamation  t  -     1 7 1 

Commencement  of  Suit  from  Issue  joined, —  in  what 
Case  -  -  -  -  -    213 

Construction  on  delay  by  false  Averment  -      ib. 

Pieoding— Objection  as  to  relevancy  -  -    219 

to  pleading  of  general  Character  •      40 

to  loose  Averments  incapable  of  proof        -      52 
in  exception  to  Witnesses,  general— spe- 
I  cific      See  Evidence.  -  -       98 

I  opening  Pleadings  after  publication  for  defensive  plea*     101 

I  from  surprize  owing  to  want  of  due  Specification,  in 

j  .  the  original  Plea  -  -  -  -      ib. 

I  JP$almody — See  Music  -  -  -  -     175 


Q. 

HuokerS'^not  included  in  the  Marriage  Act  -  -     217 

Form  of  Marriage  -  »  -  -    App.  9 

how 
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Quakers  —  continued.  Bige 

how  far  they  can  maintain  a  Suit  in  the  Ecclesiastical 

Court  on  such  Marriage  ...    App.  9 

Quarrelling,  Chiding,  BrawUng-^iSee  Office  promoted.        -  181 

Proceedings  under  the  general  Ecclesiastical  Law,  -  ib. 

under  Stat.  5,  6  Edw.  6.  ch.  4.  -  -     2,  ib. 

construed  to  require  Two  Witnesses  to  each  fact  18S 

words  sufficient                -                 -                -     183.  184 

not  sufficient            ...              .  ]8S 

R. 

Recrimination — ^Princrpie  of              -                •                -  14r 

by  Roman  Law  as  to  Dower            «            -            -  149 

by  Canon  Law     "       -            -            -            •         -  ib. 

not  in  Criminal  Suits            -            -            -             -  148 
sustained  on  facts  not  so  strong  as  might  be  necessary 

to  sustain  a  Suit  of  Adultery                -                  -  153 

Restitution  of  Conjugal  Rights — barrbd  by  Adultery          -  ib. 

by  Cruelty            -  361 

not  barred  by  mere  lapse  of  time               -                *  135 

Revocation  of  Heretical  Errors — ^what  required  ?     -    430  &  seq. 

s. 

Seat  in  Church  may  be  required  by  every  Householder,  for 

himself  and  Family                -                -                 -  194 
to  be  assigned  by  the  Churchwardens,  acting  under 

submission  to  the  Ordinary         -        -            -  316 

return,  want  cf  Room,  bow  far  good                   •  317 
as  to  liberty  to  erect  Seat  at  private  Expence 

not  good            •              •                -              -  ib. 
compounding  for  Payment  in  easement  of  Parish 

Rates,  not  allowed            -                -             -  *    ib. 

Appointments  so  made  quashed            -              -  318 

Appurtenant  to  a  House,  will  go  to  the  Tenant  322 

not  to  be  let  to  Strangers.       -            -              -  319 

Faculty  to  a  roan  and  his  heirs  bad.    See  Faculty      -  321 

by  Custom                ...                 -  194 

by  Prescription— by  Possessory  Right            -            -  1 95 

Separatum — ^Articles,  how  considered  in  the  Ecclesiastical 

Court             -                .          *     *              .     119,  143 

at  Common  Law            •               •             «*             -  ib. 

Sequestration 


■ 
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Sequesirdtion — Writ  of            -             -               •  -    311 
Priority  of  Writs        -               -             -  *      ib. 
not  suspended  on  averment  of  Error        -  -    312 
Sequestrator,  liable  for  Dilapidations             -  307»  31^ 
Claim  to  satisfy  /Fn/,  as  prior  demand^  not  sus- 
tained               -                ^               -  309»  310 
Allowance  for  Repair            -            *-            •  -    314 
how  to  be  pleaded  —  not  for  q>edfic  Sum  »      ib. 
'Statutes  referred  to — 1  Edw.  l.--Jews            -  -    217 

9  £dw.  2.— Articuli  Cleri  -  •  -  495 
15Ric.  2. — Appropriation          -            -            •    163»  165 

4  Hen.  4.— -Do.            -                ^  ^               -      ib. 

10  Hen.  6.— Do.  -  -  •  -  163 
23  Hen.  8.  c.  9.— Ciutions  -  »  -  7,  27 
27  Hen.  8.  c.  4.— for  Pirates,  &c.  «                -    461 

c.  28. — ^Monasteries  given  to   the  King, 
&c.  -  ...    162 

'31  Hen.  8.  c.  13. — ^Dissolution  of  MonasterieSy&c.  -  26, 162 
33  Hen.  8.  c.  3 1  .—Diocese  of  Chester,  &c.  *  -      25 

5  &  6  Edw.  6.  c.  4. — against  brawling  in  Chnrchy&c.  2, 181 
4&5  Phil. &  Mar.  c. 8.-— relative  to  Children  taken 

away  firom  Parents  and  others  •  -         -    342 

1  Eliz.— Liturgy,  &c.  -  -  -     177 

13  Eliz.  c.  12. — ^Preaching  contrary  to  the  Articles  424, 5,  6 

C.8. — Vitxry  ,.».-.    455 

18  Eliz.  c.  2.— -reputed  Father  and  Mother  of  bastard 
Children  -  *  -  «    340 

43  Eliz.— Poor            -                •               -              -  ib. 

4Jac.  1.  c.  5. — Drunkenness           ...  455 

21  Jac.  1.  c.  20.-^— Swearing           •            •               -  ib. 

13  &  14  Car.  2.  c.  12.— as  to  Constables         -          -  383 

6  &  7  W.  3.  ell  .—Swearing          -            -            -  465 

c.  6. — ^Duties  on  Marriage,  &c.-— Clause, 
**  That  it  shall  not  be  construed 
**  to  make  good  or  effectual  in 
Law,  any  such  Marriage  or 
pretended  Marriage  of  Jews, 
"  Quakers,*'  &c.  -  -  App.  7 
5  Geo.  2.  c.  30.— Bankrupts  -         •  «    470 

15  Geo.  2.  c.30. — to  prevent  the  Marriage  of  Luna- 
tics -  -  -  -  -    417 

1 9  Geo.  2.  c.  2 1  .—Swearing  -  -         -    465 

26  Geo. 
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26  Geo.  2.  c.  26. — for  the  Naturalization  of  the  Jews 

repealed  by  27  Geo.  2»  c.  1 .      -    217 
c.  33. — for  the  better  preventing  clan- 
destine Marriages,  &c.    -     136,141, 
217,263,337,338,360 
12  Geo.  3.  C.43. — relative    to  Ely  House   in   Uol* 

born  ....     26 — 30 

53  Geo.  3.  c.  127.  —  Excommunicaiion  discontinued 

sub  modo  -  -  -         -    ^PV*  ^^* 

57  Geo.  3.  c.  98. — for  the  Sale  of  the  Impropriate 
Rectory,  &c.  of  St.  Mary-le-bone  to  the  Crown     -     1 69 
Swearing — not  punishable  in  the  Ecclesiastical  Courts      -    465 
See  Defamation, 

T. 

Jithei — Subtraction  of        ....  478  &  seq. 
notice  of  setting  out  for  great  Tithes  not  required     -    479 
for  small  Tithes  generally  ?  quaere         -  -      ib. 

by  Custom  -        -  -  -      ib. 

by  Agreement    -  -  -  -      ib. 

of  Milb,  by  Toll  Dish,  superseded  by  modern  authori- 
ties -  -  -    493,494 
by  Pro6tS9— Deductions  and  Allowances  503  ^  seq. 
usually  decided  on  the  Answers  of  the  Party  -    503 
Allegation  when   given,   should   not  contradict  the  ^ 

Answers  -  -  -  -      ib.  * 

of   sundry    Articles,    Cows,    Calves,    Pigs,    Carrot  ** 

Seeds,  Barley  rakings.  Clover  and  Grass,  Easter 
Offerings — ^Agreement— Proof  as  to  •    487  et  seq. 

Occupier  liable  ...  -    490 

Vendee  -  •  -  -  -      ib. 

if  covered  by  a  Certificate  of  Bankruptcy  -    470,  474 

Endowment  construed  -  -  -    501 

V. 

yiear  General-^  how  distinguished  from  Official  Prin- 
cipal -  -  -  -  4,  206 
Ficdrages— how  endowed,  &c.  -  -  •  1 65 
Ferdict — in  Divorce,  how  considered  -  -  156 
not  to  be  impeached  as  false  -  -  289,  305 
or  as  erroneous  -  -  ...  290 
may  be  shewn  to  have  been  obtained  by  collusion     •  ib. 


46  INDEX. 

W.  Page 

iVkittou's  case  cited  -  -  -  .    433 

mtnesses  -  -  -  -  -     182 

specific  Number  when  required  —  Brawling  — ^^Defa- 
mation ....    182,461 
Particeps  Critninis  not  excluded      •  -  •376 
Father,  in  Suit  of  Nullity  instituted  by  him  during 
Minority,  but  continued  after  Age  by  the  Son,  not 
excluded            -            -            -             •              -     419 
^                           subornation  of            -           -            ..           •     268,  288 
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